


9 


MODERN REPORTS 

O R, 

SELECT CASES 

t r 

ADJUDGED IN 

THE COURTS 

OF 

KING’S BENCH, 
CHANCERY, COMMON PLEAS, 

AND 

EXCHEQUER. 


VOLUME THE SIXTH. 




MODERN REPORTS, 

O R, 

SELECT CASES 

ADJUDGED IN 

THE COURTS 

O F 

K I N G’s BENCH, 

% 

CHANCERY, COMMON PLEAS, 

AND 

E X C H E Q^U E R. 

VOLUME THE SIXTH; 

CONTAINING, 

Cases argued and adjudged in the Court of Queen's Bench at 
Weilmimtcr, in the Second and Third Years of Queen Anne, in the 
Time when Si a John Holt, Knt. fat as Chid ,uitice in that Court: 
together with the Pleadings to feveral of the Calcs, 

TIIE FIFTH EDITION, 

C O R R E C T K D : 

WITH THE ADDITION OF MARGINAL I! ! iMirXCFS AVI) NOTES, 

By THOMAS LEACH, Efq. 

OF THE MIDDLE TEMPLE, BARRISTER AT LAW. 


LONDON: 

MINTED FOR G. O. AND J. ROBINSON ; E. AND R. BROOKE , 
J. BUTTER WORTH j OG1LVY AND SPL ARE J AND 
L. WHITE, DUBLIN. 


1794 , 




TBt 


|» .R E F- A C. E 

»r o THB 

READERS. 


I T is not to fee doubted, but that, upon^ ferious 
pcrufal, thefe Reports, now prefentcd to you, will 
appear to be taken with great care and folidtty ; 
feveral eminent perfons of diftinguiihing judgments in 
matters of this nature having recommended and encou¬ 
raged this undertaking* 

Th E^jfruthor feems to be a ftudious and obferving 
Gentleman, who was attendant at tle Bar many 
years, and had time and ability fufficient for fuch a 

peiformance* 

I will only firft obferve, that thefe enfuing Cafes 
were lately argued and adjudged in the queen's 
bench, and never printed before, fo as there are.no 
contemporary Reports yet extant. 


And it is a good observation of my Lord Coke> 
« That latter refolutions and judgments are the fureft, 
“ and therefore thebefttofeafon ftudentsin fettling their 

a 3 “judgment.” 
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“ judgment.” And for that purpofe, I obferve here 
ard iome Refutations, which either explode or correct 
former Relolutions, as being opinions wavering and 
not well digelted, or not fully agreeable to the rule and 
reafon of the Law. * 

. c 

In Ihort, thefe were taken when my Lord Chief 
Justice Holt, the great mailer of experience of the 
practice of that couri, fat there. 

Bu r becaufc it is known, that Profiteers’ extravagant 
recommendations of books arc very fufpicious, and that 
thereupon the readers not finding them anfwerable to 
the pric-cnco.iiiums, their over-railed expectations become 
palled, and they throw them afide wi|h flight and in¬ 
dignation, therefore thefe Citfcs, as argued and re- 
folvedj are wholly fubmitted to your relpedive judg¬ 
ments. 

Valete , 
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- 

163 

Orbell, ----- 

Ovcrfecrs of the Poor of the Parifh 

42 

of St. Andrew, 

• 

7* 
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Tliomkins (Jordan againft ), - - 

Thornborough againft Whitacrc, t 
T huriley (The Queen againft ), - 

Tidderly (Blakamore againft), 

Tilly (Fox againft ), 

Tilfdcn againji Parfriman, - 
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* Staple againjt Hey don. 

Michaelmas Term, 13. Will. 3. Roll J70. 


•[1] 

Cafe r 


T HE plaintiff Staple brings trcfpafs againft John Hey - In trefpafs for 
don and George Fowler, for that they, on the thirty-firft throwmtdowa 
day rf May. fn foe thirteenth year & the late * ingmi- 
Jiant) broke his clofe, called tiie wharf, in Stepney in Middle- if the defendant 
fex, and threw down a perch of rails therein (landing: and alio, plead that A. 
for that, on the feventh day of July following, they entered into was poffejed el 
the fame wharf, and committed the like treipafe. ^ a w fcafc 

The defendant George Fowler , as to all, pleads net guilty. .jinexpirsd, and 

bad a ewry front 

But John Heydon , as to the trefpdfs laid on the thirty-firft of thence over the 
May. pleads not guilty as to the force, uti juftifi's foe entry, and 
throwing down foe rails, for that.long before one EdwardGray ^ K ^ ^ 
was ponefied by virtue of a certain leafe for eighty years, then to f eo j >n ^ with 

ail warn, Sfc. necefftry to the enjoying of the lame, and that he the defendant had no cjher wa, 

w to terminus aJpam/thc allegation that the defendant had “ no other way .sfurplafage; 

taken thereon it an immaterial j0i«. S.C. 1 . Salk. US-«*; • C *‘‘ 

lit S. Ca Hob, 117 * S.C. i.U. Ray. 707 . S.C.z. Ld. Ray. jaa. tick j-'*• 143* 

Carth. 7S . 176 . all. Skin. M*. 164- •*. 4°7- * c 5*7- SirM - Hale’s notes on F. N.B. 

84. K. _ ' _ 
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St ah. e come, and yet unexpired, of the faid wharf, and alfo of a yard 
egainft next adjoining thereunto; and that, for the ncceflary ufe of the 

Pzvdon. y ar j j jj e had and ufed a way over the (kid WHARF to certain 

Hairs on the river Thames, which was thereunto contiguous, there 
to take water, &i\; and that being fo pofleifed, he, on fuch a day 
and year, which was prior to the time laid in the trefpafs, demifed 
the faid yard, inter aliay to the defendant John Hcydon for a term 
of years yet unexpired, with all lawful ways, &c. thereunto be¬ 
longing; by virtue whereof he entered, and was pofielfed, &c. 
whereby he was intitled to the faid way : that the plaintiff obftrufted 
it with rails; fo that he, coming to ufe it, could not pafs; and 
that he requeued the plaintiff to open the rails, which he refufed; 
fo he juilified the throwing them down. He pleaded dire&ly in 
the fame manner to the other trefpafs laid on the feventh of July ; 
and avers, that, at the feveral times, he had no other way to the faid 
Hairs and river Thames than by and through the faid wharf. 

* r 2 "j * The plaintiff, as to the plea to the firH trefpafs, replies, that the 
L J defendant John Heydon had another convcnientcr way to the river 
Hob 66 Thames than through the faid wharf, and thereupon they were at 
iffue: and upon the plea to the trefpafs on the feventh of July he 
demurs; “ therefore let a jury come to try the ifl'ues, and aflefs 
** contingent damages upon the demurrer.” 

Both defendants made default at nift print ; which being re¬ 
corded, the inqueH is awarded by default, and G. Fowler is found 
guilty of the trefpafs on the thirty-firH of Afay t but acquitted of 
that on the feventh of July ; and John Heydon is acquitted of the 
trefpafs on the thirty-nrH of Alay^ as to the force, but the jury 
found, as to the reft, that he had no other way to the faid Hairs 
and river Thames than through the faid wharf; and aflefs 
damages upon the demurrer, and acquit him of the trefpafs on the 
feventh of July. 

In this cafe feveral points were moved, and refolved by the 
Court. 

The first question was, Whether a repleader ihould be 
in this cafe, there being, as was faid, an immaterial ijfue joined 1 
And the Court held clearly the iifue was impertinent. 

But as to repleaders in general, the Court held. 

When a re- First, That a repleader is to be awarded when fuch an iflue is 
pleader thaB be joined, as the Court after trial thereof cannot give a judgment, as 
urid ST"* bcin S * m P crt * nent or uncertain, and not determining the right (a), 
Poft. 10*. Carth 371. Vide Doftrina PI. 31 1. 

Before the fta- Secondly, That before the Jlatute of jeofails (h), if fuch an iflue 
tutea of jeofails were joined, the Court before trial might award a repleader (c). 

the Court ought J 6 r \ j 

inraxd a rtflesder on an immaterial iflue. 

• (<*) Seethe Year-Book 22. Hen. 6. (A) 16. ft 17. Car. 2. c. 8. 

pi. 16. 1. Ktb. 23.37. 89. x. Lev. 32. (r) 3. Keb; 664. x. Salk, 2x6, 2. 

And fee the cafe of Rex v. Philips, r. Salk. 579. 

Bum, 295. 

Thirdly, 
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Thirdly, When a repleader is awarded, the amendment muft on * nfM* 
begin where the plea, which makes the iflue bad, begins to be awarded, tfa* 
faulty (a ); and therefore if one make himfclf a bad title to his 
declaration, to which there is a bad bar, arH thereupon a bad 
replication, on which there is ifli/.m there the r pleader muft be werefirR^aiK 
awarded and entered on record; and the plm.itiff {hall declare Raym ? ★ 
de novoi tfc. But if the bar be good, or the plea be good, and Cowprfta.'' 
the replication bad, and iflue thereupon, there a repleader will bfc 5. Com. Dig. ■ 
only as to replication; but if bar and replication be both bad, and “ Plcader ” 
a repleader is awarded, it muft be as to both (b). ,8 *^ * 

Fourthly, If the Court award a re pleader where it ought It is error t» 
not to have been, or deny it when it ought to be, it is error (c). *wardar*Mr 

improperly. 

F ifthly, That upon the award of a repleader , there muft be no No certs on «, 
cofts (d), becaufe it is a judgment of the Court upon the plead- wani of replead, 
ing; but upon amendment of a pica in paper, there muft be cr 
cofts (e). Hard. 331. 

a. Vent. 196. Barnes, 115. Salk. 579. 1. Burr. 301. 3. Burr. 304. Hulloek on Cofts^353. ‘ 

Sixthly, That upon a general rule for repleader , without any General ^ j 
direction from the Court from what they fhould begin the rcj-fcader. 
repleader , it muft begin from the firft fault which occalioned the 
bad pleading commenced; for the judgment is, quod partes repla¬ 
citent (f). ' * [ 3 3 

* Seventhly, That the pleadings in this cafe were fuch as a Averment im-. 
repleader would be awarded upon at the common law; for the material, and . 
defendant having infilled upon a title to a way by grant, his avor- thc iflrue 
ment, that he had no other way, was immaterial, and by confe- earth ' 171 
quence the iflue thereupon impertinent; befidcs, there was no ' 37 * 
iflue at all joined, for the plaintifPs affirmative J us not meet 
with the defendant’s negative. 


Reptader by 
comn.on law. 


' ElGirrHigf, That though a repleader (hould have been at 
common law in this cafe, this motion having been made before 
trial, and it being doubtful whether a verdidt would not help it ^ when grant 
by the Jlatutc ofjeofaihy the Court faid it would be juft in them aU *‘ 
not to grant a repleader till after verdi £1; for they faid, they might 
indeed grant a repleader before verdidt at common law, but they 
were not bound to do it. 


So note the diverfity fincc the ftatutc; for though it were rcc- A:d ^ 
fonable to award n repleader before verdidt at common law, where law. 
the pleading appeared fuch on which no judgment couid be after 
verdidt; yet fince the ftatute, when a verdidt may cure imma¬ 
terial or informal iflues, it may not be proper to do it. 


(<i) Year-Books 5. Edw. 4. pi. S. 
19. Edw. 4. pL 1. And fee Dyer, 117, 
118. 

(J) 3. K.eb. 664. 

(r) Port. roa. , 


(</’ JIardres, 331. 1. Lev. 3a. 1. 

Burr. 301. 304. 

(c) 2. Vent 196. Loft's Rep. t jj. 
Hulioeken Cofts, 347. 

„ (/) *• Salk. 579 - 4 - Bac. Ab. ia& 

Ninthly, 


B 2 
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j&tolflie joined. Ninthly, After the trial the Court held, that this iffiifi 
was fuch on which no judgment could be; for the defendant 
%/Swfnd. 318, pl ea< led, that he had no other way to the flair 1 and river Thames } 
^’19,. - ’ the plaintiff replies, that he had another way to the Thames \ and 

|;j. Com. Dig. the jury found no other way to the laid flairs and river Thames j 
Cheipin’’ f 0 j n truth there was no iiiue joined. 

& *•) «,/ 

;■ No repleader Tenthly, that in this cafe there could be no repltaier % for 

s whim parties the parties were quite out of court by the default, 
art out of court. 

Rapleider after Note, By the Year-Book 40. Ed. 3. 15. if a jury do not 
r terdid. find aflets to a certain value, the verdict is infufficient, and a re- 
Eti ** 3 1 *' pleader {hall be granted, and the iflue tried by another inqueft. 

The second question was in reference to the way claimed; 
and thefc points were agreed on by all, viz. 


/. A way cannot First, that a man cannot claim a way over my ground from 
beclaimedjrom one thereof to another; but from one part of his own ground 
r t0 another, he may claim a way over my ground, 

jihother. Poft. 149.163. Carth. 451. 3. Com. Dig. “ Chimin” (D. 1.). 


Aftranger may 
have a way over 
another’s foil, 

Pott. (49. 
aJtoli. Abr. 60. 
j.Oro.Ja«.i70. 
%*lv. 164. 
j.ErownL 6. 
i 1*6. x Com. 


Secondly, A ft ranger may have a way over another’s foil three 
manner of ways, viz. for neceffity, by grant, and by prefeription. 
For neccffity; as if A. has an acre of ground furrounded by ground 
of B. A. for neccffity has a way over a convenient part of B*s 
ground to his own foil, as a neccfTary incident to his ground: So 
It A grant a piece of land which is furrounded by land of the 
vendor, he grants a way as a neceffary incident therewith. 

Dig. “Chemin” (D.a.) (D. 4.). 


. The grant* of 
land ihall have 
all the ways, 
‘Wfementa, Ac. 
which the gran* 
•Or had. 

Cto. Jac. in, 
‘"it*. 170. 

' 3. Lev. 305. 

*[♦] 

L Com. Dig. 
^Chemin’ 
ifm 3.) (D. 4.). 


Thirdly, If one be feiled of Black-acre and White-acre , and 
ufe a way over White-acre from Black-acre to a mill, river, See. 
and he grant Black-acre to B. with all ways, eafements. &c. the 
grantee (hall have the fame conveniency that the grantor had 
when he had Black-acre. So if A . has two acres of land, and has a 
way from them over another's foil, and grant one of them with all 
ways, the grantee fhall have the fame way that the grantor had: 
but there the * grantee, in making title, muft alledge fuch an 
eftate in the grantor as is traverfable, and not only fay, that the 
grantor was pcjjejfcd of the place to which, &c. for a term of 
years; for there the pofleflion would be traverfable materially. 


Pica in x way If a way of ncceffity be claimed, it is a good plea to fay, the 
by neccffity. party has another way \ but otherwife where a way is claimed by 
luia grant or prefeription. 


The way of Fourthly, The way of pleading in this cafe had been to fhew, 
plcad.ng a par- that fuch a one was feifed in fee of the place to which, &c. and 
.tkuhreitatc. being fo feifed was intitled to a way, and fhew how, and that he 
granted to the lefTor, &c. who alio granted it to him, &c. for 
when one fliews a particular (/late t he muft fettle the fee in fomc- 
body. 

Fifthly, 
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Fifthly, It was agreed, that by the grant of a houfe to which 
there is a way of neceility, without more, the grantee (hall have 
the way as well as if it were fpecially mentioned in the grant. 

Hob. *54.195. Cro. Jac. 171. 190. 3. Com. Dig. «« 

On THE THIRD question it was retolved, that if the 
plaintiff had demurred to the defendant’s plea, without doubt Jpc 
ihould have had judgment (a) ; for that after a demurrer a 
repleader (hall not be, becaufe the parties by mutual aflent have 
put themfelves on the judgment of die Court (b). 

Upon the fourth question, Whether the matter were now 
cured after verdidt by the Jlatute of jeofails f thefe points were 
agreed: 

First, If a jury find a point in iffue, and a fuperfluous matter 
over and above, that (hall not vitiate the verdict. 


The grant efi^ 

kr;f: 

xo it " ;>*• 

Chetnin (B.g.J, 


- . C 


A r Jk f itr *♦ 1 

not pantable ; 
alter demurrer, '■ 


In what cafe the 
verdidt frail 
cure an imma¬ 
terial iffue. 


Secondly, That in this cafe the jury found nothing that was . , 

put in iffue •, for they do not find that cither he had no other way, u 

or had another way to the Thames ; but that he had no other way 
to the flairs and Thames , which might well be, and yet he might ' 
have another way to the Thames, 

On the fifth question, as to defaults after iffue, THE On a default 
Court took a diverfity between a real and a perfonal adtionj for «ijpnn after if. - 
in a real a&ion, if a tenant make default, the demandant may, if ' 

he pleafe, waive the benefit of it, and proceed by further procefs ofau'bfrTC 

againft him; as if the tenant make default on the original, the gj ve n, exc@pJ^'” 
demandant (hall have a grand cape (c) ; and if the tenant do not the default be < 
fave his default, the demandant, if he infills upon it, (hall have ftved by the te-l 
judgment final upon the firft default (/. e. at the return of the 
grand cape), but he may, if he pleafe, rcleafe the default, and J[ t e 
continue fu rther procefs againfl him: in like manner of a default T RolLAbr .j. 
alter'appSftrtnce, the demandant fliall have a petit tape , and ^Lev. , 0 j. * 
if the tenant do not fave his default, he may have judgment upon 1. Mod. 14$, 
die default; or if he will waive that advantage, he may, and pro- a.Show.434^ 
ceed by further procefs. If, in areal a&ion, the tenant make 
default at niji prius , the default is never recorded, but only the ^ ’ 6 * 

pojlea marked; and the demandant, if he will, (hall have a petit Ventfo. 

cape., and judgment thereupon, if the default * be not faved; or a.Saund. 4$; ' 
cite he may waive the default , and continue with further procefs. *• Jo. 419 ,ejggfc 
But in cafe of a perfonal action, a default at the trial is always 
recorded, and there is no further procefs in law to bring the Dig> ’ 

defendant into court upon releafe of the default. And anciently, «* Enqueil” 
at every continuance-day, the parties were demandable; and if the (L.). 
defendant did not appear, or were not effoined , his default was 5 * : 

( 0 ) See Ridgeway’s cafe, aftions, but that a grand cape ought to - 

(4) Li. 3.5a. Doftr. P!ac. 311. Sed iffue on a default before appearance, * [ 5 J 

"Vide pod. 10a. and 3. Lev. 440. contra. and a petit cafe, if the default be after 

(r) See x. Lev. xo£ that judgment appearance. »ee a. Inft. So. 

Wight not to be givetf on a default in real * 

B 3 recorded. 
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Staph 

mgainfi 

Hxyhom. 


recorded, and judgment given againft him thereupon: But by the 
Jlatute of Alatlhrulge (*'„ and the ftatute of Wejlminfter the Se- 
, , _ co;,l (/■'', after iflue joined in a perfonal action, the defendant fhall 

:* Cro’sM. have but one ejjbin and one default •, and if the default be upon 
? a l t ™ the venire facias, then it is recorded, and a dijlringas (hall go 
dWrtdoesnot lie againft the jurors ad trianeFy and againft the defendant, to receive 
In a perfonal ac- his judgment ; but if he come in at the day of nift prius , he faves 
tfon. his default; but if he docs not, the default is peremptory, and 

final judgment fliall be given thereupon. And it is to be obferved, 

, that this one ejfoin and one default that the ftatutes give, muft be 

at the firft continuance after the iflue j for if the defendant lhould 
appear at the firft continuance, viz. at the venire facias , he (hall 
neither be ejj'o'uied , or have a default faved at the return of the 
dijlringas ; but judgment peremptory fhall be given on fuch 
default (c). But if the defendant imparl to a day in a perfonal 
aition, and do not appear at the day, judgment final fhall be given 
againft him; for the default is peremptory to him, and there is no 
procefs to biing him into court again. In debt, the defendant 
pleads in abatement to the writ (r/), to which the plaintiff imparls , 
and, at the (Jay given, the defendaiit makes default; judgment final 
is upon die default, though the plea was only in abatement. 
In trefpafs, the defendant demurred («)> and made default at the 
day given, and judgment final. In debt upon an obligation (/"), 
the uetendant pleads a releafe, and, after demurrer, day is given, 
and default is made by the defendant at the day; judgment final fhall 
be given. In trdpafs, if the defendant imparls ( g ), and makes 
default at the day, judgment Jmal fhall be given. So in debt (h). 
And the cafe of" frepiow v. Rowley ( 1 ) was remembered, where a 
judgment in an inferior court was reverled for this error, That 
the defendant being ejfoined , and making default at the day given 
by effoiny they gave ^further day when it fhould be ajudgment 
by default 

JJfliether here So now, what fturk with THE Court was, Whether judg- 
0 “' ! r ,e,lt ment fhould be given upon the demurrer againft the defendant, or 
the'dt tr u P ol ‘ t :c (u i au ^ ? That is, Whether, he being out of courr as to 
or upontlwde, one j|Fue by the default, he could be prefent in court as to the iflue 
foflp- in law upon the demurrer , fo that the Court might give judgment 

thereupon ? 

And as TO this point, the cafe was, A defendant in two 
feverai trsfpaffes pleads an ill plea to one; on which the plaintiff 
demurs, and joins iflue upon the other, and makes default U the 
day of nifi prius ; whereupon the inqueft is taken by default as 
to the iflue, and contingent damages upon the demurrer. 


(«) C. 15. 

(i) C. 27. 

{«) 2. Inft. 217. 

( d ) Ytr.. - fcwck 38. Hen . I. pi. 33. 
(«) Year-Book 18. Edw. 4. pL 7. 


{/) Year-Book 1. Hat. 7. pi. 21. 
(*) 

{b) Year-Book 11. Hen. 7. pL 3. 
(i) Cr#> J*. ^58. 


Wars, 
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Ward, for the plaintiffs argued, that judgment ought to be 
upon the demurrer. 

* First, This is not fuch a default on which judgment can be 
given i and he took this divernty, That wherever, in a real action, 
the default is-favcable, fo that grand or petit cape fhall go, there, 
in a pcrfonal action, a default is not peremptory j but there i^ 
indeed, a proper procefs to ill'ue, and bring the party into court. 
As for the purpofe, in a real allien after imparlance prece partium , 
or upon ejjoitis if the party having chol'e his day fail thereupon, 
peremptory judgment (hall be thereupon, and the lands feized j 
and in that cafe, judgment would be likewife peremptory in a 
personal allion j but if the default were upon the return of a 
procefs, which is favcablc in a real altion, there judgment pe¬ 
remptory ought not to be in a peribnsl altion, becaule there the 
day is not taken or chofen by the party, but given to him by the 
Court; and it feems but reafonable that he fhould be more leverely 
ufed upon his default at his own day, than at a dies datus by the 
Court. But this is only in reference to defendants} but in cafe 
of plaintiffs, they are in many cafes dcmandable at the day given to 
purfue their writ; but in cafe of defendants, upon default at a day 
given before plea pleaded, there fhall be no judgment peremptory (a J, 
In trefpafs, the defendant appeared upon the exigents and day is 
given over to another Term, at which the defendant makes default ; 
and per Curiams the plaintiff can only have procefs adrefpondendumy 
and if he fail thereat, then three capias's and exigent as before; 
and he quoted the cafes in the margin (b). The writ of ad audi- 
endum judicium was of great ufe then, though now altogether 
difufed. The Year-Book of Henry the Sixth (c) gives an account 
of it, that formerly, when a demurrer was joined ‘n a real or 
perfonal allion, this writ ufed to go to bring the parties in to hear 
4tfdgoi£(2£^but now the courfe is, that he attend at his peril. By 
the Ycar-o< 38 k of Henry the Sixth (d) it appears, that the de¬ 
fendant is not demandable on demurrer, but the plaintiff is only 
to appear and pray his judgment: Jull as upon a writ of enquiry 
of damages, the defendant has no day in banks and in THE 
common pleas, neither plaintiff nor defendant have a day 
given them, but tbe plaintiff is to attend lor his judgment ( e): 
but the plaintiff has a day by courfc of the king’s bench (f). 
Now here, though there be but one venire facias to try the iltue, 
and inquire of the contingent damages, yet thefe are as two dif- 
tinll matters j for anciently the courle was not to put both toge¬ 
ther i but that is new, and for eafe and diipatchi and here the 

(4} Year-Book 7. Hen. 6. 19. 4 1 - (0 37 - Hen. & P>- * 9 - 

,0. 8. pi. 6. W 4 - Hen. «• Pi- * 9 - , „ 

rt) Year-Book 20. Edw. 3. pi. iz. (0 See Prefton Toole/, Cro.Ehz. 

>4?Hen. 4. pi. 3. the a. //•». 4. pi- 4 - 75 - *-'■ Yelv. 97. S. C. 11. Co. 6. 

the 11 Hen 4, pi. 31, 32. the 20. Hen. 6 . and Mathew v. Haffcll, Cro. Eliz. 144. 
pi. 44,' and Jud.Re* 1. » and b. . ) Yelv. 97. 1.RolL Abr.486. 

84 
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St Art i Jury might have been difcharged of the iffue, and yet inquire of 

*gai*ft the damages as an inqueft of office (a). 

if judg- Seconply, He infifted on it, that if judgment were to be upon 
meat were to be the default, it muft have been given at the nift prius , and that 
'upon the de- being not done, and the default being for the plaintifPs advan¬ 
tage, he might waive * or relcafe it, ana quoted the Year-Book of 
Mdiuard the Third ( b ). And the defendant upon a writ of error 
can never take advantage of the matter (r). 


fruit., 

*■ i 

*[7 3 


Darnell, contra. Wherever there is a demurrer in any per* 
fonal adion, and the defendant makes dfault at the day, the de¬ 
murrer is waived (</). In perfonai adieus, if the parties are at iiTue 
or demurrer, and after the defendant makes default, judgment (hall 
be upon the d(fault, and the demurrer is waived (e). And as to 
the objedion, that if judgment were to be given on the default it 
{hould have been immediately, 1 anfwer, that all that the Judges 
of nift prius could do was to record the default. 


Powell, Jnfiice. I do not find but that the parties are demand- 
able both in calc of a day given upon demurrer and upon iffue 
joined; but after ifiue inqueft may be taken by default. But in 
debt, fuppofe the defendant come in upon the exigent y and the 
plaintift", as he may, prays a day, there, it being a day had on prayer 
of the plaintiff before count, if the defendant make default, pro- 
cel's (hall go to bring him in} but if the plaintiff had counted, and, 
before iifue, the defendant had made default, if the plaintiff will de¬ 
mand him, he may have judgment upon the default. And 1 take it 
to be the fame upon demurrer where day is given at which the de¬ 
fendant makes default, for there judgment final (hall be, and no pro- 
ccfs ad audiendum judicium ( f ). And the Year-Book of to. Hen. 6, 
pi. 44. is miftalccn bv Vit-zberlert, for the Book is full that judg¬ 
ment muff be upon the default. After demurrer in a perfonai 
a&ion, procefs (hould go ad audiendum judicium (g ) 1 bstrtwftifir 
demurrer or iffue joined, if day be given after pleading, a default 
will be peremptory, and judgment final upon default: but the 
. 0 Su to part, ufage now is not to demand them. It is very hard to make a de- 
ahd demurrer to fault at a day given by the Court on demurrer peremptory ; but 
. here is an iliue as to part, and a demurrer as to the other part, 

foq . Leg. 1 *5 6 7. an d a venire facias to try the iffue and inquire of damages} and 
‘ ’ day is given with a nifi prius , which day of nift prius is in truth 
but to try the iifue and inquire of damages, but the day on the 
demurrer is ad audiendum judicium. So that in truth the day given 


JlfSaund. 13. 


(«) Year-Book >6. Edw. 4. pi. r. 
a. Inlt. 440. 

(A) 4a. Edw. 3. pi. r. 

(f) Vde a. Saund'. 46. 

(d) Year-Book 38. JItn. 6 pi 33. 
abridged by Fits. “ Default,*’ 59. 


(t) Year-Book 39. Hen. 6. pi. 16. to 
18. abridged by Brooke, “ Default,” 58., 
Bro. “ Default,'* 73. Fitz, “ Jour,” 33. 
Fitz. “Procefs,” 147. and the Yeai> 
Book 45. Edw. 3. pL 3. 

if) See the Year-Book 18. £*«•.«. 
1*1- 7 - - 

(f) Year-Book 44. Edw. 3. pi. %. 
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ad trianiujn exifum, has nothing to do with the day of de- Stavip 
murrer, and it is not neceffary that the defendant fhoula have a vW 
day on the writ of inquiry \ fo that the day ad audiendum judicium HsYD0 *■ 
in this cafe is the day of bank-, and the default at nifiprius is only 
to that to which the defendant had a day there, that is, to try the 
iffue, and the taking the inqueft by default is a waiver of taking 
advantage of judgment by default. Nor do I know where th(T 
plaintiff may in a perfonal action take advantage of a default upon 
the inqueft; but where the defendant pleads a releafe or acquit¬ 
tance, and at iffue makes default, there indeed he may pray judg¬ 
ment upon the default, or that inqueft be taken by default; but 
after he takes inqueft by default, he is too* late to pray judgment * [ 8 3 
by default, for his taking the inqueft is a waiver of the judgment vide fat. 8. and 
by default; and judgment muft be upon the verdiflf and not upon 9 . w. 3 . e. ia 
the default , that being waived by prayer of inqueft. Upon an iffue *. Lilly, 43- 38. 
of non ejl faElum , you cannot take a judgment by default. 

Holt, Chief fufiice. The queftion firft is, Whether if de¬ 
fault be in a perfonal action after declaration, and day given over, 
either byi mparlance or any other day,-—Whether, I fay, this be lb s** 5 - Cwi > D5 I* 
peremptory that judgment final ought to be upon that default? “ plea ^ er ’* 
And I think, in cafe of imparlance, whether to a day in the fame ^ * u ’'‘ 

Term, or another, j udgment final ought to be. The Year-Books 
Edward the Fourth (a) and Henry the Sixth (b) are full in the 

E oint, without taking any difference. Now then, upon demurrer, 
ecaufe parties are at iffue in j udgment of Court, fuppofe it had been 
in real adion, and a Curia advifare vult , and the defendant makes 
default, the petit cape muft go, and he does not fave his default; 

Shall not judgment final be given upon the default ? If it be fo 
when there is a demurrer in a real anion, Is it not much ftronger 
in a demurrer in a perfonal adion ? And it is not lefs peremptory 
upon dem urrer than imparlance: for if default be after de- 
mllflUl Uii day-given in the fame Term, it is peremptory $ that 
Is, if die; party do not come at fuch a day in the fame Term, it 
. is a departure in defpite of the Court 3 and there in a real adion 
• no petit cape (hall go, but judgment final (hall be on the demurrer, 
ana not upon the default; fo that if the Year-Book of Henry the 
Sixth be law, as fure it is, judgment is as much to be given upon 
defeult in perfonal adions as in real, only that there muft be two 
defaults in a real adion, and but one in a perfonal one. If the 
party t come in upon procefs in a perfonal adion, or upon a cepi cor - 
put, or exigent^ and day is given piece partium , that is, by confent 
of parties, at which day default is made, no judgment can be 
given (c). Why ? Becaufe there is no declaration. But if it 
were after declaration, and at the day default had been, it were pe¬ 
remptory. So is die cafe of 7. Hen. 6. 19. 41. One in cuftody 
of the marfhal upon a pramunire , is charged by bill in nature of 

™"(4Mfear-Book 18. Eiw. 4. p L 7. (c) Year-Book 19. Ha. g. pi, 16. 

(b) Year-Book 36. jfor.* 6. pi. 19. Sc&Tidd’s Pratt. &19. 
tftd 19.tfce.6-.j4 , 
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an appeal of mayhem , and day is by confcnt of parties \ at which 
there was a default: there could not be judgment finals becaufe, 
though he had been charged in cuftody of the marfhal, yet he ne¬ 
ver had been in court j but if the default there had been upon an 
imparlance, it had been peremptory, and filial judgment had been 
thereupon. Indeed, in annuity, which though perfonal, yet par¬ 
takes of the nature of a real action (for there is final judgment 
given to recover an inheritance, and the proccfs in annuity there¬ 
fore imitates that of a real ad ion), after default there (hall be a 
difiringas ad audicndmi judicium to afford the defendant an oppor¬ 
tunity to five his default (a); becaufe though the recovery lhall 
charge the perfon only, yet it maybe of an inheritance. So in a fetta 
ad molendinuyi , if the defendant make default, there fhall be a dif- 
tringas to give him liberty to fiive his default; for that alfo follows 
the nature of a real adion, as being of freehold or inheritance [b\. 
* Aye, butthis is like an enquiry of damages. First, If judgment 
be againft a defendant, and an enquiry of damages, ho has no 
day given him thereupon, and therefore he can make no default! 
for the Court have already given their judgment againft him, and 
he thereby is quite out of court, and the enquiry is only to afccr- 
tain the damages. But where there is both iil'uc and demurrer, 
and, before judgment on the demurrer, a venire facias goes, to try 
the iflue, and inquire of damages, whereupon defendant has day, ou 
which he makes default, is not that a default to the day of de¬ 
murrer as well as of iflue ? for though they be in truth different, 
viz. one the day of nifiprius, and the other the day in hank', yet, 
in confideration of law, they are the fame. If there be two defen¬ 
dants who plead feverally, and one of them demurs, and judgment is 
given againft him before iflue joined with the other, then he againft 
whom the judgment pafled has no day in court, yet the plaintiff 
may continue procefs againft the other; but if, in that cafe, the 
iflue were to be tried before judgment,. then the^Wfev«tfefitC*^Fno 
demurred has a day, and that is the lame* that the other has by the 
nifi prius ; which by law is the fame with the day in bank. A 
default in a real a&ion at the day of nifi prius is the fame as at. 
a day in bank , and as fatal; for they arc not to be fevered. And 
why not fo in a perfonal action l And it is incident to the trial of 
the iflue, to inquire of the damages upon the other iflue in law. 
So if the day of nifi prius be the fame with the day in bank , the 
two have the fame day; but here, though it be one defendant, yet 
you would have him be out of court as to iflue, by reafon of de¬ 
fault at nifi prius , and in court upon the demurrer in the day in 
bank j that is, in and out of court the fame day. If there be 
default after demurrer joined, judgment fliall be upon the default, 
or upon the demurrer; and when continuance is given, the ap¬ 
pearance of both parties are entered at the continuance-day, and 
anciently they uled to demand the parties \ fo then they at 
lurch for one another i but now thete are things of cour 

(a) Co. Lit. 144. b. l<) 1. Com! Dig. « Abatement’* (I. 

(/>) Fitz. Nat. Brtv. ny a. 24.) (I. 35 ). 

, And 
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And whereas my brc'mer Powell affirms, that there can be Sta»i* 
no day on the demurrer but the day in bank ; I would fuppofe 
there are two defendants, one pleads to demurrer, and the other Htvno!! * 
pleads to iffue, and venire facias goes to try the iffue, and inquire 
of contingent damages, In. fore the day of nifiprius and puis dar- Vide Hob. 8*, 
rein continuance a releafe is made by the plaintiff to the defendant •«* *• 

that demurred j can he plead it at niji p> lus? And if he fail in lot ^ 

doing it, can he plead it in bank at day there ? 


And Powell, Jufice^fubito allowed that he might plead it at nifi 
prius , but not in bank } but after feemed to doubt, whether after de¬ 
murrer, a plea puis darrein continuance could be pleaded ? If at 
a day given upon a writ of error the defendant makes default, the 
writ of error may go on, and the judgment be a hi rated; becaufe 
it is no new judgment that is given for the defendant, who is now 
out of court by his default, but only his former judgment affirmed 
and ratified; but in that cafe it * were hard to give the defendant * f 10 ] 
cofts upon the ftatute: fo if a defendant make default, the plaintiff' 
may have judgment; for a man that is out of court may have a 
judgment given againft him, though not for him : and he wiihed 
the defendant’s Counfel to take care how they made default; for 
after default, though the plaintiff could not prove his declaration, 
fo as verdict could be for him, yet it were very hard to give the 
defendant a judgment, for he was out of court. 


At another day, another point ftirred in this cafe was, if a defendant 
Whether judgment might not be given ag .inIt the defendant upon confers the trtf- 
the iffue, though looked upon as immaterial, and a jeofail ; be- but ° ffer 
caufe the defendant confeffed the trcfpafs in his plea, and made no wooWbewodif 
good juftification : fo (as was urged) judgment ought to be given well pieLkd/he 
again! t him by confcffion. (hall not be held 

■.^y^^jerein Holt, Chief fujliccy took a diverfity: If one totliccon ^ isffion * 
confels the ermfe of a&ion, but plead matter, which, if well Hob * 
pleaded, would bar the plaintiff, there it were hard to hold the * 73 - 
’defendant to fuch confcffion, and give judgment againft him j as ^ l8 ‘ 
here the defendant indeed confcfles the trefpafs, but offers fuch a73 . ‘ a * 7 ’ 

matter, as, if true and well pleaded, would juftify him: but where u. Mod. , 47 . 
the fa£t is confeffed, and fuch matter of juftification offered, Coit, y- 54 s - 
which, though never fo true and well pleaded, would not bar the Str £ 873 ‘ 
plaintiff, there judgment may be upon the confcffion : as in an ?•’pleader" 8, 
action for words for calling the plaintiff “ a thief j” if the dc- (y. %.). 
fendant juftify, for that the plaintiff received a thief and plead 
it ill, there judgment may be upon the confeffion, for that mat¬ 
ter could not have been fo pleaded as to have juftified the words. 


Ill the further debate of this cafe the Court held, That if Two defen. 
there be two defendants who fever in pleas, and one is found dan t* fever in 
gnjltff and an iffue, not helped by the Jlatutc of jeofails , is tried for p . leiS > &c - fo ** 
the other, who having made default, is out of court, fo as there repfcader ** 
gan be no repleader % afid of confequance the judgment mud be ™ cr * 

(9 quafli the writ or bill, it ncceflarily (hall be abated thereby as Hob - 54- 

1 to 
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0rAr» t to the other j for though one defendant may be acquitted in part, 
***"ft and condemned in part of a trefpafs, or one of two condemned, 

Vbyi>o.v, Hn j t | ie ot hc r acquitted, yet the writ cannot abate as to one, and 
lubfift as to the other j and as to trefpafs againft two, when the 
acquittal or difeharg; of one (hall difeharge the other, there is the 
cafe of Markr v. Ayliffe (a }, trefpafs againft two for taking a gun 
and a dagger, one juftifies the taking in his own defence, being af- 
faulted by the plaintiff, the other pleads not guilty , and is found 
guilty, and damages againft him, and the other ifl'ue is found for 
the defendant; there judgment lhall be againft him that is found 
guilty, for the other’s plea does not deferoy the plaintiff's title for 
good and all: but if trefpafs be againft two for taking the plain¬ 
tiff's goods, and one plead not guilty , and is found guilty , and the 
other juftiftes the taking by gift, &c. and his pica is found true, 
there, fnrafmuch as the defendant's plea entirely deftroyed the 
plaintiff’s caufe of a&ion, he fhall have judgment againft neither. 

[ill * But on the laft day of the Hilary Term following, the whole 
y\dt% Saund Court declared, that they were of opinion, that the ifl'ue was 
51S, 319. helped by the Jlatute of jeofails , and for fo much gave judgment 
2. Ktb. 750. for the defendant: and as to the demurrer, gave judgment for 
769. 789.825. the plaintiff without any rcafon. 

(«0 Cro. Jac. 134. 


Cafe 2. The Queen againft Foxby. 

jn an indift- A WOMAN was convifted upon an indi&ment for being a 

mint againft a -ex common j c old. 

tvnmon field, 

« calummatrix " Mountague, in the Trinity Term before, moved in arreft of 
for “ rixatrix," judgment, that the indiftment was, that fhc was communis calum- 
S tT* oft 1 S niatrtx '> which * s not the Latin word for a/cold-, but rixatrix j and 
2x3 a 39 17 u P on l his exception, judgment was arrefted this^Xeww "■ ~ 

8. C. 1. Salk. S. C. Holt, 274. Poll. 311. 2. Roll. Abr. 79. K. Sc Fa red. 52. Blackerby's 

Cafes, 117. 

Punilbment for Note, The punifhment of a fcold is ducking ; and Holt', 
*j<.dd is ducting. Chief Juftice, when the exception was firft made, laid, that it waq 
better ducking in a Trinity than in a Michaelmas Term. 

Cafe 3. Anonymous. 

Motion to flay "vtOTE, One cannot move to flay proceedings upon a bond 
proceedings l/N u , 10a payment of principal, intereft, and cofts, till bail be put 
S 52 U pJun! in for *‘11 thcn the parties arc not in court (a). 

P0ft.25.60.101. („) By 4. and 5. Ann. c, 16. ** If, at “ faid money fo brought In fhall be 

7.Mod.u4.J40. « any time pending an aftion on a bond “ deemed and taken to be in fhU fetis- 

“ for payment of money with a penalty, “ faction and difeharge of foe faid bond, 
“ the defendant lhall bring into the court “ and the Court lhaH and‘Nh«y_gjye 
« where the a£tion fhall be depending, “ judgment to difeharge every fuch de-? ■ 
“ all the principal money and iptcrcft “ fendaUt of and from the feme aecor- 

** due on fuch bond, and alfb all fuch “ (Vngly.” 

“ cofts as have been expended, &c, the 


Tranter 
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Trantor againft Watfon. Cafe 4. 

A CAPTAIN of a (hip was taken in his homeward voyage from The court at 
^ Jamaica by a French privateer , and, being under capture, king’s bench 
compounded for the {hip’s ranfom with the Frenchman. He fends wiU not grant a 
the lhip home, and goes himfelf with the captain into France for 
his fecurity: after the fhip arrived here, and the goods had paid r . llty ^ ore 
cuftom, and were brought from on board, and put into Trantor*s pearance. 
cuftody, the defendant feized them by proccfs of the admi¬ 
ralty to force an appearance in quddam caufd falvagii. 

Brotherick, before appearance, moved for a prohibition , 
and cited Captain Sands* Cafe (a), in King William ’r time, where, 
after great deliberation, tho Courtvgranted a prohibition before 
appearance. 

But Holt, Chief Juftice, laid, That that cafe was nothing like 
this, for that was a procefs in nature of an embargo on a fhip from 
going to the Eajl Indies , grounded upon letters patent of King 
Charles the Second to the East India Company, and th: 
feizure there was the ultimate end of that procefs, and it was not 
to anfwer why they did go, but to flop them from going; but the 
procefs here is to force an appearance. 

Butatlaft the Court ordered him to giv: notice within a 
day or two, and things to flay till then. * T 12 ] 

Darnell, at another day, moved to difeharge the rule, and Whether 
faid, that this was a cafe of falvage } and as the matter has power to the cap ^ 1 ‘"5* * 
pawn the fhip upon extraordinary occafion, fo he may, in this cafe, “i^ranfcntt 
fubjeiSt part of the fhip and cargo to favc the whole. S<-. ‘he whole j H . r at f ea> ^ 
queftion will be, Whether t Hr. court of admiralty can becomes boflagr, 
, compel payment of this compofition ? for if they have omufance ma >' libcl in 
of that matcer^hc * executing the procefs on land will not vitiate °° url of , ad 5 ni ‘ 
it, if they have original jurifdi£tion. As if a ftiip be taken as ihenupa^id car- 
prize, and condemned, and the goods fold, and after the firft g0 for the pay. 
•owner fues the vendee for the goods, he may fuc him in the admi- mentof thcran- 
ralty; fo in cafe of piracy j for the queftion will be piracy or fom> 

•prize ( b). S. c. i.Salk, 35, 

Brotherick infilled upon thefe things. ,2,Ld Kay ‘ 

First, That his coming before appearance could not be ob- 2S * 79 ‘ 
je&cd to, for the procefs was a feizure of the goods in order to a 3 £ cv . 3JI( 
condemnation, if by fuch a time fecurity be not given to anfwer 4. Mod. 17C. 
for the goods in cafe they be condemned. Suppofe the owner Term Rep. 
of the goods live at Jamaica , and their procefs is to forfeit the 79 - 
goods if appearance be not in three days, would not this Court 
grant a prohibition in that cafe ? 

(4) 3. Lev. 35*. 4. Mod. 176. 1. Sid. 320. 2. Lev. 25. x. Lev. 243. 

(*] Cjo. ElU. 685. a ; Stand. 259. 1. V*nt. 173, 174. 30S. 

Secondly, 



Yranto* 

agawjl 


Watiok. 


I. Salk. 3. 34, 

35 - 4 * 4 - 
Foil 79. 162. 
1. Sid. 41S. 

X. Vtnt. 32. 
x. Lev. 267. 
Vide Hob. 12. 
42. 115. 
LCo. 147. 
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Secondly, It is too weighty a point for the admiralty ' 
to determine, Whether the mafter may ranfom the Ihip from 
captors (a). And this is what will open a way to cowardice, and 
cheating of owners. 

Thirdly, Though the captain may on occafion hypothecate 
the (hip, he cannot hypothecate the goods. 

Fourthly, In cafes of hypothecation , the party to whom it i* 
made, and not the party who docs hypothecate, fues. 

Holt, Chief JuJiice. The mailer has the care of the (hip, and 
all the goods on board it; and here, he being under capture in an 
enemy’s hands, and no hopes of a re-taking, the queftion is, Whe¬ 
ther a mafter, under thefe circumftances, may not compound for a 
ranfom (b), as well as he may throw goods over-board in cafe of a 
tempeft ? As to the mifehief obje&ed, that fuch compofitions 
prevent re taking ; it is true, a Ihip rc-taken upon freih purfuit, 
though after a week’s time, (hall be the firft owners : but, alas ! a 
re-taking is fo foreign a fuppolition that it deferves but little confi- 
deration. If he then has a power to ranfom the goods, the quef¬ 
tion next will be, Whether he may retain them as his fccurity ? 

It may be not; or if he might, and parts with them once, proba¬ 
bly he cannot retake them; as in caie of freight, he may detain 
them till paid; but if once he fuffer them out of his pofleflion, he 
may not retake them ; then the queftion will come to this. Whe¬ 
ther in cafe it appears to us that this procefs of theirs be illegal; 
as fuppofe here, inftead of attaching the gooJs in the (hip, they 
had attached cows or horfes, or houfhold goods, to compel an 
appearance in this cafe, and I doubt whether they can attach any 
other goods to enforce an appearance but the very goods they 
proceed againft; if we be then of opinion that they cannot attach 
other goods, or that they cannot retake thefe goods, fuppofe in 
the hands of a vendee, ought we not, I fay, in fuch cafe, though „ 
we rarely do it, to grant a prohibition ? ■*" 

Powell, JuJiice. Regularly when one moves for a prohi¬ 
bition, he ought to have a copy of the libel; and if, in any cafe', 
the admiralty can ifliie procefs againft goods, it is hard to 
fuppofe this an illegal procefs; and without we do fo, we cannot, 
prohibit them. The procefs is to feize the (hip and goods there, &c. 
in quad am taufd falvagti ; * and execution is fuggefted to be of 
the goods after they were taken out of the (hip, in the hands of 


(a) But now by as. Gm. 3. c. 25. 
It Ihall not be law.ul for any of bis 
“ majcfly’s lubjefts to ranfom or to 
enter into any contract or agreement 
“ for ranfoming any fhip or veil'd be- 
** longing to any of lus majefty’s fub- 
11 jedts, or any merchandize or goods on 
board the fame which fliall be cap- 
«f tuted by the fubjedts of any Rate at 


war with his majefly, or by any per- 
fons committing hoftilities againft his 
majefty’s fuhjects. And all contracts 
and agreements entered into, and all 
bills, notes, or other fecurities given 
for fuch purpofes, are declared void, 
and the offender fubjeft to a penalty 
of five hundred pounds.” * Sv . 

(6) jjee 22. Gib . 3. c. 25 .fifra. 

another. 
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another perfon; and if a fhip be hypothecated, in whofe hands T*anto* 

foever it comes, it is liable; therefore if goods may be hypothe- 

cated, it will be the fame; and if you have good caufe of prohi- AT,0, *‘ 

bition, giving fecurity will not hurt you ; and if the execution be 

what procefs does not Warrant, you have your remedy againft the 

officer. 


Dr. Lane, a Civilian , came the next day to maintain their * 
procefs; and faid, that redemption is a fpccics of falvage , which 
is to refeue by force, or redeem by money. He faid, the mailer 
of a (hip reprefents the owner and freighters; and if he has fuf- 

• picion,may detain the goods for his freight. But it is objected, that 
if he has once parted with them, he cannot by procefs retake: but 
we fay he may; for in this cafe he has not only finale pofleffion, 
but alfo an hypothecation of the goods 'Phis is a cafe of rr- 
demption of goods in the power of an enemy, whereof in fume 
refpeiEt they had a property, and might by the lav/ of nations /Ink 
and dtftroy them ; fo that this redemption is a prudent new buying 
of the goods for the advart .£e of the freighters, by one that by 
the law and cuftom of nations (jfofit is n- • by the Rhodian or 
civil law) ought to redeem for the conve.. e icy of merchants, 
and advancement of trade; and here the mafi'i has actually paid 
the compofition by his body, which he liibjc&s to captivity till it 
be paid ; fo that he thereby gains a right and intereft in the goods 
as in goods hypothecated f him, which right follows thenv in 
whofe hands (bever they go. 

The Court here interrupted him, and faid, The merits of the 
caufe was not before them, before appearance and pleading; and 
it feems very reafonable, that a maftcr compounding for goods 
under thefecircumftances, (hould be fatisfied by the r vners, &c. (a) 
and it is fo in cafe of pirates, l fortiori it ought to be in calc 
of capture by lawful enemies: bcfules, we are ir-'n a procefs 
before libel; and if the procefs be unlawful, you have a double 
rtmedy by law, viz, trefpafs or replevin. And the cafe of 
»Captain Sands was an ail ion upon the ftatutc after the fhip was 

• flayed; and it is too early for us, upon motion before appearance ** 3 *‘ 

or libel, to determine the right of their procefs; and a citation £ 

• is a fuit within the ftatutc for which action lies againft them 
upon the ftatutc, if they have not jurifdiilion of theunatter. 


Powell, JuJliee^ added : This was only a : are procefs againft Vide poll. 35, 
(hip and goods in catj'Afalvagii , and we will not difpute the lega- 79- l6a - 2 3 8 * 
lity of it upon motion, lince you have your proper remedy, it it 
be illegal. 

And fo, PER totam Cum AM, the rule was difeharged. 


(«) Sec Yates v. Hall, Michaelmas 
Term. z 6 . Cm. 3. that a pronnfe by a 
captain of a Ihip on bchaltof his owners. 
When the Hup was taken, to pay month¬ 
ly wage, to one of the tailor., in order to 


induce him to be, 0.11c a hollage, w at 
binding on the owner*, although they 
abandoned the /hip and cargo. 1. Term 
7 }- 


166. 194. 398 , 1 
423- 474' 5 i8 ‘ 
Skin. 59. 93. 
a 30. 334. 361. 
tec. 


Bangley 
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5* * Bangley again# Titcombe. 

to 01 * 35 * There mttft iail ^ed in aft a&ioa of 

” T ^ trover and conversion. 

«. Stn. 129*. x. Wife. *3. J3J. Say* 5 )* TkL P. j). Cowp. 5*9* 


Cafofi. 

t im titt molt 
he given on ntrm 
M put In. 
Tidd’t Praftiee, 

ij6> 138. 
Mdlithm putln 

M *bw» t 

cannot be ex-* 
Cepted agamft. 
X. Salk. 98, 99. 

Cafe 7. 

j^h. Upon war-* 
tant to confefs 
Judgmtnt, and 
*an agtetment to 
Ray execution 
for a year, how 
tb» year (hall be 
reckoned 

Poft. 16. *88. 

t. Salk a$8. 
31a. 400. 

LA Ray a8x. 
480. 

3. t oan. Dig. 

*' Pleader *■ 
(T.a.> 


Anonymous. 

C'XCEPTlON was taken to bail, and new bail was pot fa, 
^ and new exception taken to them, but no notice was given 
thereof; and. Whether notice be neccflary ? was die doubt in 
practice. 

Another doubt was, Whether, if the fame bail which weiw 
taken by the # fherifF be put in to the a&ion, they may be excepte4 
againft r 

10a. z. Salk. 60S. 

Dillon again# Browne. 

"DROWNE gave a warrant of attorney to t>ilkn s to confefs a 
judgment to him; and execution was fued out thereupon. 

It was moved to fet it aiide for irregularity, upon fuggeftfan, 
that it was agreed between the parties, at the execution thereof, 
that no execution fhould be taken out till a year after. 

The Court reflected upon a gentleman at the bar who was 
faid to be advifed with in the transition, becaufe the agreement 
was not by deed. 

But the plaintiff infilled on it, that be had flayed a year, for die 
warrant was in a long Vacation, and the judgment was entered as 
of Trinity Term before, and the execution was not executed tilt 
after Trinity Term following: lb the plaintiff had waited a year 
from the judgment entered. 

But the Court was not agreed, Whether itvfuck cafe the 
year was to be reckoned from foe date of foe judgment, or of the 
warrant ? And the matter of fait being referred to MR.Ci.ex kb, 
he reported, That there was no fuch agreement made at the time. 
of the warrant given: fo the execution flood. 

But quarts If, in this cafe, execution be delayed till after the 
year, a feire facias be not neceflary, notwithftanding foe parol 
agreement ? In the cafe of Booth v. Booth (a), it is held, that it 
is neccflary, although execution be Hayed by injunction (b). 


(a) x. Salk. 3a*. S. C poll. *88. 
\b) Sec alio Withers 1. Hams, 1. Salk. 


*38. S. C. 7. Mod. 64. 


Cafe 8 . Jofc again# Mills. 

On a demurrer ’T'RESPASS for taking away two cows, and ^pveral loads of 
SMtuftificat.on J. w heat, out of the plaintiff’s clofe in Dale ; ac etiam for taking 
X. awa y feveral other things de bonis fropriis of foe plaintiff, ibidem 

Stages taken, if enure damages be aflefled, and any of the trefpaffe* are 81 hid, die judgment (hall R 
Wivftcd as to the whole.—5. Co. 38. Stra.189. 3. Term Rep. 433. 

fmiliter 



Ifltdfkglmas Tehn, t.Qpee* Aan«»* 

jSmiliUr invattus . The defendant pleads mt guilty a* to the two Jo*a 

cows, and pleads a fpecial plea to the refiduc i^To which the plain- W 

tiff demure. *«*»• 

The ifibe being firft tried, die defendant is found not guilty, and i„ tmtpUb for' 
contingent damages entirely affeffed upon the demurrer. tabngtwocowi 

And in Michaelmas was twelvemonth, when Branth waits j 
found the Court againft him uppn the demurrer, he took wheat, the gxh 

This exception, That damages were entirely afleffed j and 
yet for fome of the things, viz. the loads of wheat, they did not latter words 
appear to be his goods; for the words “ de bonis proprtis of the “PP 1 * °"b » 

* plaintiff,’* ihalI only go to fuch things as are after the ac etiam ; >.“* 

fbr die goods in die firff daufe are fumcicntly deferibed by giving trefp»fi for ok. 
them a venut ; and though there be but one cepit for both, that ing the mm is 
will not alter the cafe; for one verb may as congruoufly govern |U m not 
both claufes when the property of the goods belongs to Teveral **“5 
perfons as when to one, fo that the verb does not *diftnbute TOot^of^be 
the words “ de bonis of the plaintiff j” and if the fait were, that pbmtiC 
the goods mentioned in- the foil clanfe had been the goods of a ^ . 

^ftranger, this had been a good declaration: and for authorities he L 1 5 J 
quoted die cafe of Pinkney v. Inhabitants of Rutland (a), where s. C *. Salk, 
the plaintiff declared upon the ftatute of hue and cry, that 640 
certain perfons to him unknown, affaulted him, and took s c l Ld * 
ten pounds of “ fhe goods of him the plaintiff, and ieveral other Ra /l 8 «° 

“ goods in particular out of his poffeffion took;” and it was held, j com. Dig!** 
that he ihould recover for no more than what he exprefsly laid to “ Pleader” 
be hts goods, and that what he did not lay to be his own, Ihould be (3 M 9). 
underftood to be the goods of a fti anger. In the cafe of Teny v. 

ShadiuiT"b) an adhon was, quart claujum fregit of the plaintiff 
and twenty load of hay ibidem inventus took awaj, and after ver- 
di& the judgment was arrtfted, becaufe it was not laid that the 
hay was the plaintiffs, 

t Ward, contra , (parted 2. Rol. Abr. 250. pi. 7. Trefpafs where* 

• fore the defendant at Dale “ claufum Juum fngit , et v,travit , et 
folum querent is adtunc et ibidem effbdit , et mille careftat . foil ad 
“ valenc. 10 /. et centum petias mar emu ipfius qucrentis ad valeric* 

«* 200/. adtunc et ibidem mvtntus icptt and it was held, that ipfius 
querentis Ihould go to careEl . fitly as well as to fecias marernti ; 
and he quoted the writ in thf register, k quart libcram wa~ 

« rennaygfial plaintiff fiegity et cumculos lepit ,” without faying 
sfuoSy or in ea (c). In th_* cafe of Rners v. OJfkirt (d ) 9 trover 
for forty (hillings in money in a certain purfe, as for his proper *»• Co. 11I, 
goods,’ without (ajing tne purie washis; yet, after entire da* " 7 * 
mages, and the exception moved in arielt of judgment, the 
plaintiff had judgment. 

(a) % Saund 379 (c) See YesrBoolc 43 Edw 3 pL 13. 

(i) a. Lev ig6. S C l. Vent *j 9 (d) Cro Els 568. bet Maynard 

S. C. 3 Keb. 524. • Ballet, Moor, 691 

V01.VI. C Th* 
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The »Court immediately agreed this lad cafe to be law ; for 
the purfe fhall ncceflarily be intended to be his whofe die money 
'was. 

Holt, Chief fuflice, held the exception fatal, but the reft 
would be advife 1 


Hob. S*. 


Cro. Jac. 46, 
47 - 

Ytlv. 36. 

3. Bulft. 303. 
z. Lev. 20. 


The cafe being ftirred again in Trinity Term, all the 
Court held the exception fatal, and faid the cafe was no more 
than this: A plaintiff in trefpal's declares, that the defendant took 
away two cows from his land in Dale, and alfo two horfes of the 
goods of the plaintiff from the faid Dale ; fo that laying a venue 
for the taking of the two cows clofes up the fentence, and inter¬ 
rupts it, being coupled with the fecond fentence, or the matter of 
defcription which follows; and the plea does not confefs them to 
be the goods of the plaintiff, for that only juftifies the taking; 
which might well be, though they were the cattle of a ftranger j 
and relied on the cafe of Cutforthay v. Taylor (a), and Terry v. 
Stradwick [It). And the cafe of 2. Rol. Mr. 250. was agreed for 
good law, but not like this, for there was but one venue tor both; 
and then the quell ion was, Whether the judgment fhould be for 
the defendant for all, in which cafe he muff have full cofts, or 
only for defendant upon the iffue, and a nil capiat per billam 
upon the whole demurrer, fo as the plaintiff fhould not be finally 
barred, but might begin tie novo ? For if it were not for the 
entirety of damages upon the demurrer, the defendant fhould have 
judgment for what was ill declared, and the plaintiff for the reft. 

And now this Term the Court gave judgment final for the 
defendant upon the iffue ; and as to the whole demurrer, nil capiat 
per billam quia narratio pued. minus fujftciens , &c. that is, fuch a 
judgment as is upon an arreft of judgment. 


(a) Ray. 395. 


(b) 2. Lev. 136. 


Anonymous. 


*[16] 

Cafe 9. 

If an attorney |F an able and rcfponfible attorney appear for another without a 
appear without * wa rrant, and judgment is againft him, the judgment fhall ftand, 
wan ant, the ap- an( ] t i lC party fhall be put to his action againft the attorney; but 
pcaroncc is jf ^ at t orne y be a beggar, or in a fulpicious condition, the Court 

Si 5 to bU aSi h ac! will let afide the judgment. 

tion. S. C. 1. Salk. 88. Poll. 42. $6. 1. Salk. SO. 5. Med. 205. Fitzg. 191. 1. Term Rep. 62. 


Cafe 10. Holdcrftaffc againft Saunders. 

An attaelmicnt t TOPPER, Serjeant , moved for an attachment againft an at- 

wiJ not lie in il torney and Ionic others, who had got one in quiet pof- 
*ht lirlt inftancc - ^ ^ , . ... ^ r 

againft an at- feflion turned out, thus : 

torney for pro- g Dt one to comc U p 0n the land, who affumed the name of 
turned ° out° of the tenant in po£eJfton y and owned himfelf to be the man, and 
quiet pcflefficn.—S.C. Pelt. 73. S.C.Holt, 136. §avil,3i. 1. Com.«Dig. “ Attorney,” (B. 15.) 
Stra. 402, yoj. 

got 
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got the common affidavit of fervice to him by the borrowed Hoto«*. 
ftame, as Unant in poftffion, having delivered a declaration to ”*”* 
him before> and hereupon got judgment againft foe cafual ejector^ s*«mu, 
and turned the tenant, who was wholly ignorant of all, out of 
{mfleffion. 

Upon affidavit of this matter, all the accomplices were ordered 
to attend j for though foe Court looked upon it as a very great 
offence, they woula not at firft grant an attachment ; but laid, 
that it being in a criminal matter, if endeavours were ufed to 
fcrve them with the rule, and they could not be found, upon 
affidavit of that matter, they would grant an attachment , without 
requiring perfonal fervice. 

Hooper, Serjeant , then infilled to have it part of foe rule, that if perfbna f MU . 
they fhould not move for an injunction in chancery in the mean dulently procure 
time, for that would hinder the further "inquiry of this practice. a nun to be 

But the Court faid, they could not do that, for that would be 
to fend an injunction into chancery ; but they (aid, that when the means ofzfiai - 
Court had a hank over a man, and he came for a favour to the tKUl tj&mcnr. 
Court, they often refute to grant him that, without he confented and * rule is 
not to go into chancery; and that if after fuch content he would 
go, they would tend an attachment againft him for a contempt. mttmcbmmiLo uid 

And Holt, Chief JuJiice y faid. Surely chancery will not grant iffue » *h® 
an injunction in a criminal matter under examination in this court j m ,“^ ;t . WlU 
and that if they did, this Court would break it, and protect any the mk? that 
that would proceed in contempt of it: and he faid, he thought they ihaU not 
that copies of thefc affidavits upon which the ru|e was made here, ™ Vc . *» 
and an oath of their being true copies, ought to be ground fuf- in tho 

ficient to (lay the chancery from granting ail injunction. 


Anonymous. Cafe xr. 

I N an attachment of privilege by the marshal, he (hall Attachment of 
have no attorney, becaufe prefent in court. privilege by™* 

4 MAXSHAlii 


Anonymous. 

A CLERK in court may confcfs an indictment for his 


client. 


Ante, 14. 1. Bac. 


* Cornifh againft Marks. 

I F a feme covert be arrefted, let the caufe of aCtion be what it will, 
(he (hall be difeharged upon common bail (a). But if the 
hujband be arrefted, he lhall not be difeharged by giving bail for 
himfelf, without giving of it for his wifelikewiie (b). 

1. Mod. 8. Poll. 86. 105. Tidd’s Pra£h 49. 4. 


Cate 12. 

Confefling an 
indittment. 
i\br. 187. 

*[*7] 

Cafe 13. 

In a&ion againft 
tajbardaaiwftp 
alone is Labi* 
to oe arrefted. 

1. Lev. 1. 

Bac. Abf. ns. 


(a) Roberts v. Andrews and his Wife, 
Stra. W7*. *• BL Com. 7*6. 

{b) 1. Salk. 115. 7 - Mod. 10.—But 


fee Clerk w. Nutt and hit Wife, 1. H. Bi. 
Rep k 23$. centra. 




before 

meat. 
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*4* The Queen againfi Bethell (or Porter). 

If a defendant 'JpHE defendant was conviCted upon an indictment befotft 
be ceitvi&cd at X j unices of the peace, and, not being pre&nt, no judgment 
m indiOmcnt cou ^ be g‘ ven S but a capias pro fine was awarded } and then be 
for a mifdemta- by a certiorari removed up the con vision. 

ifliied Nor'they, Attorney Generali moved tor a procedendo \ becaufc 
^ainft him, he h® laid, certiorari*s ufuajly went to remove indictments^ l£c. before 
foatt not have a trial, but not to remove convictions ; for the confcquence of that 
certiorari to re- would be mifehievous, that this Court, which having not tried the 
*"®* e thc d re -r Cau ^ e cou id not be truly apprized of its nature, ihouid fet the fine, 
one hathTflucd, which ought by law to bear fomc proportion to the quantity of the 
the Court may offence. 

STbutfoncon- But Brotherick firftfaid, that it was very frequent to remove 
visions'where a convictions before j udgmerft, and that in this cafe there could be no 
wit efnr or does inconvenience in point of fetting the fine; for it being upon 
not lie,the Court 13. & 14. Car. 2. c. ii. the fine is afeertained thereby, viz. a 
will, in general, y eilr ' s imprilonmcnt, &C. 
grant a ceititrart J 

after verdift and Holt, Chief JuJlice. The writ of certiorari goes every day to 

j« d E- remove convictions, on which a writ of error does not lie, for that 
is the party’s only remedy, and the reafon regularly why convictions 
|. c. Sett & are removed by certiorari; but certiorari's have alfo gone where 
rc* Hok 1 *7 a writ °f error wol dd have lain to remove a conviction ; as to 
IRC. *. Ld! Ray. plead a pardon, or for other fpecial reafon (n). And he remembered 
937. a cafe in Chief Justice Scroccs’ time, where a certiorari was 

S.C. 1.Salk. 149. fent out of this court to remove *!? conviction upon an indictment 
Foft. 33.40. before judges of afiize, and that the Court gave judgment; it was 
jVcnr -3.171 f° r tuor( ‘ i (b )» and there a writ of error would have lain ; for 
1. Sid. 419. wherever a conviction is upon an indictment, a writ of error will * 
1.Cro.314.377. lie thereof. And he faid,the ccurie of the crown officb was 
Andr. 17. to remove judgments of attainder, &c. by certiorari., and bring a 
» l Bl fu »°° wr ‘ l °* error coram nobis ; and fo it was in the cafe of Mr. Hamp- 
*. Burr/1042? den and feveral others. But there being no fuch fpccial reafon in 
*. Term Rep. this calb, let a writ of procedendo go (r). 

735 - 

If a titw finely And here the Court faicl, that where a ftatute takes notice 
** added to an Q f a common-law offence, end adds a further penalty, an indictment 
diftmwnit ^muft thereupon may well be laid to be contra formamJlatutu 

be ar.tr a firman Jietuu. 

The feflions can And that where the ait gives juftices power generally to de- 

cniy proceed as. a ermine a matter at the sessions, it mult be according to law, 

cw “; and as a court, 

ft. Sid. 3a. 

i. Vent. 33. 39 
171. 


{a) Sec Z:nk v. Langton, Dougi. 
749 - 

(l>) But fee Rex v. Baker, Carth. 6. 
c antra. 

(c) Sec Rex* Nicolls, Eafter Term, 
18. Gt>. 3. that a certiorari (hall not^fiiie 
to remove an indiftment for a confpiracy 


from the feflions after conviftion and be 
fore judgment, 2. Strange, 1247.— See alfo 
Rcx«. Sparrow, that thc Court will not 
grant a art Uteri to a defendant after he has 
appealed to the feffions pending the appeal, 
a. Term Rip. 196. noth. Dougi. 533. 

Tho 



•Michaelmas Term# z* Queen Anne, In A R. [ i€ J 


* The Queen again# The Warden of the Fleet. Cafe 15. 


hpHE record of iflue and pleading coming hither in Hilary Mlftake* in fiJ- 
1 Term, in the eleventh year of William the Third, was, through |"|^[ cord ‘ wc " 
miftake, put upon the file of Michaelmas Term. p 0 a. 164, its. 


But it was ordered to be put on the right file, the miftake 275 \ 
appearing plain to the Court. 


141. lit, 
1077. 


And Powell, JuJlice, quoted two cafes where venires were to 
wrong records, but let right by the Court. 


White’s Cafe. Cafe 

D EE moved for a mandamus to reftorc White to the place of 

clerk to the Company of Butchers in London ; it being a°pcrfon to the 
altedged, that this was a charter-office, in which the party had a office of clerk of 
freehold: and he quoted the cafe of an attorney of an inferior Coampany. 
court, where it goes. s . c> 3 . Salk . 

Holt, Chief JuJlice. T hat cafe differs from this : For, first, 
the office of an attorney concerns the public, for it is for the Ray. 1004. 
adminiftration of juliice: and, secondly, he has no other 5. Mod. 404. 
remedy. But yours is altogether private } and if it be a freehold, 45 *- 
you may have an ajjife or an attion on the cafe j and a mandamus *■ Vcnt - 8l * 
ought not to go where the office is private, or where the party l 1 ?' 
may have an ajjije. indeed it has gone for a regijter in an eccleu- sm. 159. 557. 
aftical court, but it was againft my will { a ). 797. 1081. 

(«) S. C. 3. Salk. 232. agrees, that the r. Vent 77. Sa. Stiles, 457. i-. Sid- 

mandamus was denied; but S. C. 2. Ld. >4. But a> to the punepai point fee 
Ray. 1004. fays, that in Trinity Term Rex v. Mayor oi'Lorv’. 2. Term Rq>. 
the mandamus was granted ; forth# Court 182. at;.'., and Rex*- Mayor of London, 
laid, it was the fame cafe with that of a 2. Term Rep. 177. 
town-clerk, for which fee I’oph. 176. 


Anonymous. 


Cafe 17. 


XJOTE. It is a rule of the court, that if iffue be joined 
four Terms, and no proceedings thereupon by the plaintiff, 
there ought to be a Term’s notice before trial. 


If, after iflue 
joined, no pro. 
cccdings by the 
pla/ntilf be had 


A cafe happened, that iffuc was joined in Trinity Term, and j^ 1 l LU ' J*’™'?' 
notice of trial 111 Hilary Term ; but it was afterwards coun- ; nt i t i c d t0 a 
termanded, and a new notice given in the Trinity Term after, and law's notice of 

the ifTue tried at tire assizes. *»'■!» »«• the 

Term in which 

And it was now moved to fet afidc the verdi cl as irregularly the iflue is joined 
Obtained. is inclujive ; but 


notice at any 

The first question was, Whether the Term of which time within tie 

ifiue was joined fhould be reckoned one of the four Terms ? for J Mr * though 
J countermanded, 

U a friending witlunfour Terms. Pijft. 57.—I, Mod. 1. x. Salk. 457. *. Saik. 645. 

C 3 if 
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Ahoktmovi. if it (hould, this trial was irregular; in cafe the notice in Hilary 
Term was not to be looked upon as a proceeding, then the trial 
had been irregular, and as fuch ought to be fet afide. 

And ter clf.ricos omnes, the Term of which the ifluc is 
joined is not to be reckoned one of the four Terms. 

U) And per eosoem, notice of trial any time within the year y 

bourne v. Nix- though after countermanded, is a fuflicient proceeding to bring the 
on and Others, plaintiff out of the rule; for the end of the rule is, that the defend- 
*• Term Rep. arit {hould be put in mind of the caufe, which a notice, though 
countermanded, does (a). 

fo BCi «n ™ j ° f I T was At.so held by the Court and the clerks , that the right 
notice™ be lb - an< * anc ' cnt courfe is, that if the assizes happen within 
fenred. fourteen days after Term, fourteen days notice is not requifite; 

but that where it could be, it ought to be; that is, where the 
assizes do not happen within fourteen days. 

But it was agreed now, that they ufed to give but eight days 
notice of trial, though the caufe lay ever fo remote. 

The Court faid, this was very mifehievous ; and therefore it 
was ordered to otferve the old rule. 

If a caufe fleer If a caufe fl-.ep four Terms before blue joined, there mufl be a 
fcw.Tem. he- Tcim’s notice before judgment can *be figned: if after ifluc joined, 
fou- uruejoracd, Iriu |^ j u . notice bcioie triji ; but to make the notice 
a Term’s no- regular within the four Teims, it inufl be within the lait Term 
tier. Jedtnte Cur id. 

Pott 57. 

2. S«lk. 650. 5* Com. I 5 ig. “ Fhadci” (R 17 ). 


* [ '<>] 

Cafe iS. 


*■ Chowder 'if' 1 • aft Oldfitld• 

ON a writ of crior from the common pleas the cafe was 


A dccJdi at;cn,!n t 
an action cn the .1 , . 

cafe,ford.; urh- 1 * S ‘ 

ance cf com- The plain - iff, in an .'uSfion on the cr.fr for hindering him of his 
won, rtatlng, common, declared, that he was kill'd of a mciTuage and ten acres of 
was ?JS2 land, with the appum-mne*:'-, in Korthrarti , in ihv county of York, 
parcel’of fuch a paicd of the manor of No thrum, in the fame county, and that he 
manor, an ! that held them by t o| y of coin r-roll of that manor as a cuitomary tenant 
he held them by i n . fee-fiiv.plt , .■•-■couJiiig to the cuitom of the faid manor; and that 
ecpjr of court t j K . plainti •<-, had and ought to have, &c. and all the cuftomary 
ary tenant °ac- tenants tenement, with the appurtenances, by the afore* 

cording to dca-jhm of the find manor, and that lit had, in refpeft thereof, a ligfa of t-onmm by cuftonv 
on fuch a part 01 the m mor, .a good, i iftr v. rd< ‘ f ; for, as the lands are allcdy d to be parcel of the maw, 
they fhall then be intended coiyUhi, though tin tltate ir. not rtprefenu <J to be held at the will of 
fbe bid.— S. C. 1. Salk. 170. 364. S. 3. Salk. 13. S.. C. N Lut. 46 S. C. Hoit, 14 ft. S. C. LiX. 
Man. App. 130. S. C. 2. Ld. Kay. 1125- S. C. K,ay.Ent. 4S9. 9. Sk.n. 406. Caith. 432. 83. *70. 
Port. 63. 313. 4. Mod. 418. ts. Mod. 33. 1. Ld. Ray. 386. 406. 2. Ld. Ray. 1145. 1931. 

5. Cora. Dig. “ Pleader” (C. 39.). $. BiW. Ahr. 394- , 
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faid cuftom, prad, a tempore eujus , &c. ufed and approved, had, and 
plight to have, a common of pajfure in a certain pafture or moor 
.called Warmleet parcel oF the faid manor, and containing forty acres 
in Nbrtbram aforefaid, for all his commonable cattle, upon the faid 
cuftomary tenement levant et couchant , tiff, as appurtenant to his 
laid tenement; and that the defendant at fuch a time, with intent to 
deprivehim of his faid common,did inclofe parcel of the faid place,&c. 

Upon not guilty^ there was a verdidt for the plaintiff; and the 
judgment was arretted in the common pleas, becaufe he made 
a title by cuftom, and did not fhew that he was a copyholder ; for he 
did not fhew that he held ad voluntatemdomini (a). 

Lutwyche, junior^ for the plaintiff in error. 

First, None can claim common by cuftom generally but a 
copyholder ; and he ought, in making title, to fhew his eftate to 
be a copyhold, that is, demifed and demifablc , and held ad volunta - 
iem doming k£c. (b). But this is an action upon the calc againft a 
llranger,and upon the pofleffion. 

Secondly, It is after verditl ; and the laying a cuftom is, in this 
cafe, only an inducement to the action ; and inducements need only 
be fet out in fubftance, for th.c wrong done to our pofleffion is the 
gift of the adtioii: and he quoted the cafes of Dent v. Oliver (c 
St. fohn v. Moody (d), Saunders v. Williams (f ), Baker v. Brere- 
man (f ) y Bayley v. Hughes (g), Sands v. Trefufts (h) y and 
Stroud v. Bird ( i). And though it belaid by way of cuftom, and 
ill as fuch, it may be well by prefeription, according to the cafe of 
Day v. Sewage (k), and the cafe of Efcot v. Lannery (l), where, in 
cafe, the plaintiff declared,that Lord Berkley demifed to him all his 
fairs for twenty-one years, and that the defendant hin i red him from 
taking his toll ; and though it was excepted, that he had not laid 
any title in Lord Berkley , yet bccaufe it was upon th, 1 iffejfion, in 
which the right did not come in queftion, the plaintiff had j udgment. 
In the cafe of Merchant v. JFhitpans (wi), in cafe, for diftu'rbauce of 
a feat in the church, without faying it was an ancient one, the excep¬ 
tion was over-ruled, becaufe it was againft a wrong-doer and upon 
the pofleffion. In an action on the cafe («) for difturbance in 
an office, to which the plaintiff made a fpecial title, and the jury 
found a title variant, yet plaintiff had judgment, bccaufe the title 
was not material. * A verdict will i'upply whatever muft of 
neceflity have been proved at the trial ($); and he quoted the cafe of 
Rofwell v. Pryor, in Trinity Term , in the tenth year of William the 


Ciownt* 

aga'mj§ 

Oldfikl*. 


[10] 


(a) See this cafe in the common pleas 
t, Lutw. 12$. 

(A) Foifton v. Cratchrod, 4. Co. 31. 

(e) Cro. Jac. 43. 

\d) 1. Vent. 275. 

(«r) 1. Vent. 319. 

(/) Cro. Car. 418. 

( f ) Cro. Car. 137. 


(A) O10. Car. 375. 

(/) In Mich. Term, 7. irj.&Mm. 
it) Hob. 86. 

(»J Owen, 109. 

(«) 2. Lev. 193. 

\r) Furarv. Johnfon, Cro. Eliz. 336. 
(t.) See Spires v. Piiker, 1. Term 
Rep. 14 1. 145 , Douil 68 a. tntit. 

C 4 Third t 
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C«<jw»*h Third (<?), in nuifance for flopping of lights, where it was not laid to 
eg*# have been an ancient mefluage,and yet held well after vei did: bolides 

Oldfixld. i oeus q Uem here is laid to be parcel of the manor, which the' 
Foft. 313, 314. freehold is not,and the copyhold is; for the fcrvices whereby the free¬ 
hold is holdenis that which is part of the manor, and not the free¬ 
hold itfelf; and for this he quoted the cafe of Winter v. Loveden , in. 
*• Sslk. 437. « Michaelmas Term , in the ninth year of William the Third(b). Br.. 

Alaner. 2. 2. Vent . 18. Vide Rayrn. 101. z.’Keb. 410.493. 504. 

Parker contra. This cafe has been three times folcmnly 
argued in the common pleas, and the whole Court were unanimous 
in their opinion againft the plaintiff j for, as he has made his cafe, 
he has a freehold in the locus ad quem ; for tenant of land fecundum 
Cro. Car. 185. confuetudinem manerii fliall be understood a freeholder. 2. Vent. . 

143,144. 9. Hen. 6. 29. 4. Co. 31. b. Foi/lon’s Cafe. 2. Leon. 
29. Vaugh. 253. 

Secondly, The vcrdidl cannot help it ; for where the title is 
inconJillent, the verdid cannot mend it; and the queftion here is, 
Whether a tenant of a freehold hclden of a manor may by 
ci 1 {torn have common in parcel of the manor ? Cro. Car. 418,419. 
tiro. I'lltz. 180. 


5. Med. 244. 

3'S- 

Co. Lit. 58. 


Hob. z?f- 
s. Jo. 170. zS 


Hob. 86. 


IJoet, O lef yrf\c. ’] he queftion fir ft is, Whether we {hull 
under fund 1 hi> < mi ■ o a; y dint.., r- 1 pit ad.'d, to hi' a copyhold ell ate ? 
Of tight u«i fhoi'id not only have f he wed, that ir was by cultoni 
held at the will of tin lord, hut all*’ demifed and demifahlc. by him 
to hold of him, &c. Jmle. d von lay, that it is paitofthe manor, 
which is a kind tf an imiihcanon that ii is a copyhold; and take 
it fo, you have gone, in ni..kn:g title, by way of a qne ejl:itp y 
that all th.‘ ciiilomar' rt neats ot h,- mjiliiage, See. ufed to have 
common there ; and that is a **/*i.d vv.-y ot prcic; ibing, though 
it be not tlie nine.! way. Th v-"< fav \ t.a ought to have it, as be¬ 
longing to die bud; but ii it b: !r> ktd upon as a copyhold ir 
is not lo, hut n. belongs to it as it is a copyhold dlate ; and if 
the civvh -id be iiifi<t,<diiiid, the:e is an end of the common : 
fo th.it, it bung ..Hedged by cullum, it is not a common belong¬ 
ing to th- land, but to the Hate of'the land. Vide Telv. 189. 119. 
jXxajfam v. lint ter , (sc. 'Jac. 253. and abundance of other nooks ; 
but a cop\bJ.d.'i 4 may have common as appendant to the land. 
If cop) holder cf cue manor huts common in watte of another 
manor, then he mull prdciibe 1.: the name of his lord, and fay, 
that the loid vf mat manor \vh«.re:f he is copyholder, ufed, time 
out of mind, to have common for him and his copyholders ; and 
there infraucbiL-ment of copyhold does notcxtingtidii die common, 
but it is a derivative right which the copyholder has fo if this 
be taken as appe..d.ant to land, infranchifemcnt will not cxtinguiih 
jt j lb your declaration is repugnant, for you have averred it to bq 
parcel of the manor, and fo by implication a copyhold : and then 
the title you Ihew is very boo, and luch' as a copyholder cannot 


(a) Poft. 116. S. C. 2. Salk. 459. (/>) 2. Salk. 537. S. C.Carth. 427. S. C. 

5. C. Cartli. 454. S. C. 1. Ld. Ray. 35?. 5. Mod 244. 378. S. C. 1. Ld. Ray. 267. 
713. 2>. C. 12. Mod. 215. 635. S, C, freem. 307. S, C. Com. Rep. 37. 

make*; 
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j for you fhould have (hewed that the cuftotn of the manor c*owd*» 
was, that every copyholder of this tenement, or of the manor in ge- wty 
peral, ufed to have common, &c. 

* Powell, Juftice , who was of the common pleas when judg- * [ 21 3 
ment was there given, agreed, that one may declare in an a&ion 
for damages upon his pojfejjion , without any further title againft 
a wrongdoer ; and he agreed the cafe of Surt v. Stroud, upon 
a legitime pojfejftmatus for hindrance of common, to be good, hccaufe 
it was againft aftranger and a wrongdoer; but againff the owner of 4* Mod. 41 k. 
the foil you muft make title ; and fo in bar and avowry ; but where 
you need not ihewany title, if you go about it, and (hew an ill or 
repugnant one, it is at your peril: here your tide is, that you 
are a cuftomary tenant of a cuftomary tenement, parcel of a 
manor ; and it is true, after verdidt, that will be taken to be 
a copyhold : and if fo, you are gone that way} for you make title 
to the common as belonging to the land, whereas it mould be as to 
the e/late. 

And the whole Court was dear to affirm the judgment : 
but at the importunity of the Counfel they gave leave to lpeak to it 
again. 

Adjournatur (a). 

{«) In Hilary Term, 4. Ami, the picas, and gave judgment for the plaintiff, 

Coubt, after great deliberation, reverfed the fault in the declaration being helped by 
the judgment of the court of common the S. L\ z Ld, Ray. 1331. 


The Mayor of Wincheftcr agabifi Wilks. 


Caie 19. 


A N action upon the case was brought againft Wilks for Whether 
ufing the trade of a woollen-draper within the corporation of a cu P m that no 
Wincheftcr, contrary to the cuftotn thereof j which was, that none P erfons » *w*pt 
who had not lervcd feven years to a trade, or had been free of the fre^ofThe cf* 
guild of merchants, (houlc! ule it within the corporation. ^ali cxercifc^a 

. Note, It was not grounded upon any bye-law, or for any trade therein, be 
penalty. good * 

After verdid for the plaintiff, a motion was made in arreft of s ' Cl *• SaUc * 
judgment, that 1‘uch action does not lie; and Cro, Eliz. 803. and the 5°^ Salfa . 
Caje of the Corporation of Totnefs were cited upon the point. 349 ." 3 ‘ 

Hut the postea being not put in, the Court ordered them s c - Holt » ** 7 * 
to (lay till it came in, and then to have it put in the paper, and S ‘ C ’* ^ Ray * 
folemnly debated. i^Co. 53. 

For Holt, Chief fujlice, faid, it was a point not determined, *• Lton - * Cl - 
whether fuch a cultom be good, though many corporations pre- *' 
tended to it : and he faid, that foinc corporations pretended to a SalkA^j. 

right by cuftoni to exclude foreigners, but he thought they could 6 . Com. Dig. 
not fuppoi t it. “ Trade" 

And in Eajler Term , in the fourth year df the queen, judgment ^ D ‘ 
was flayed upon faults fn the declaration (a), and the Court de- 

(u) See S. C. 2> Ld, Ray, 1129. 


dined 



Tin Mayor 
or 

Winchester 

Wi* 

WllKS. 

Calc 20. 

r 

A pi ifi.Titr tc- 
t ;<t n on if'c-ipr, 
Cult pot p.iy roo¬ 
my ; r.io court. 
Poll. JOI. 


Declnringagair.ft 
one tltat comes 
in by kb. urfut. 

5 . C. Holt, 705. 
2. Salk. 352. 
fort. 254. 

1 idd, 2oo. 

*[ 22 ] 

5. Com. Dig. 

« Pleader** 

(C. 2.). 


Fidr Port. 63. 

9 j. j 54 . 


Cail* 21. 

Roles upon a 
diciaMtion >if ii- 
vued in J-Iilary 
Tt r,n. 

Port. 33. i?3- 

1. Salk. 219. 

2. Salk. 514, 
515. 518. 

Calc 22. 

No n. w trial af. 
ter iccond ver- 
d'tt on the fame 
fide. 

a. Salk. 649. 
Port. 242. 5 


l 
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dined faying any thing upon the merits, which they faid was a 
question of great confequence. 


Ilothcrfnell again/! Bows. 

»TpHE defendant bring in cuftody upon mefne proccfs , and 
*- having (.leaped, was tak'-n upon a warrant by virtue of the late 
aft of parliament, 5. ////«.% c. 9. 

Raymond moved, that, upon lnir.ging the money into court, he' 
fhoultl be fet at liberty. 

But the Court laid, they could not do it. 

C 

Mr. Clf.rke, upon this occafion, faid, that if a man come upon 
a habeas corpus, and the plaintiff do not declare in two Terms, the 
defendant flirtll be difeharged upon filing of common bail without 
any rules ; and if one come in upon habeas corpus , though he alter 
put in bail, if it be not at the return of the proccfs he cannot give 
rules, but * muft wait two Terms, and then, if there be no decla¬ 
ration, he fhali be difeharged upon common bail, without colls > 
whereas if he had put in bail at the return of the nrocefs, he might 
fpur them on by rules ; or if the plaintiff had without rules pal fed 
two ’Terms without declaring, he lhoultl pay coils. 

And the Court faid, the rules were very hard upon one in 
cuftody, and they faid, it was not the intent of the aft to make 
cleaning prliimers pay the debt right or wrong, or to lie in jail for 
ever. 

And therefore ordered Mr. Clerke to draw up a rule, 
that in cafe a plaintiff did not declare in two 'Terms he ihould be 
nonpros' d. 

And thereupon the defendant difeharged. 

Anonymous. 

■VjOTE, If a declaration be delivered of Hilary Term , and 
^ rules of pleading given, if the defendant do not plead before 
the f(jVin-day of Ea/lcr Tern:, the plaintiff may lign judgment; for 
want of a plea ; but if the plaintiff in that calc has not given rules 
in Hilary Term, he muft give them in Eajhr Term before he can 
fign judgment. 


Anonymous. 

j 

T)ER Hci.t, Chief JuJlice. After a lecond verdift on the fame 
fide, it is not fit to grant a new trial becaufe the Judge did not 
like the verdift *, but it there were any praftice ufed in obtaining 
it, it is other wife (a). 

Com. Dig. “ Pleader” {R. 17.}. 

(a) Sec the cafe of Goodwin v. Gibbons, 4. Burr, 2108. 

Anonymous. 
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Anonymous. Cafe 13. 

T>ER Holt, Chief Jujlice. If a bond be of twenty years a bond or now 
Handing, and no demand proved thereon, or good caui'c of of Monty yum 
fo long forbearance ihewn, upon a felvit ad diem I fliall intend , ‘” in<lir '8 Hull be 
it paid j d fortiori upon a note, if it be any conftderable turn. paid ' a 

LA . Ray. 1033. 8- Mod. *78. 10. Mod. a. GUh. Eq. Rep. 2*4. 3. Peer. Wins. zK8.. Strange, 

8 *6. I. Burr. 434. 4. Buit. 1963. j and fee Ofwald Legh, 1. Term Rep. *70. in faint. 


Warren ngainjl Fuzz. Cafe 24. 

pER CURIAM. A new trial ought not to be granted for The Court win 
A want of evidence which the party might have had at tri.il, and grant . a mv > 
had not ; but if it be proved that endeavours have tjecn ufed, but t,ial ’i matenal 
prevented by fome unforefeen accident, as ficknefs of the witn?fs, prevented Ymm 
&c. it may be good caufc of new trial. See the cafe of Ford v. attending. 
5 T/ 7 /y, 2. Salk. 653. Farrjl. 156, 157. Port. ***. 2*4. 

8. Mod. 220. 2«8. 325. 10. Med. 20*. 11. Mod. 111. n8. Fitzg. 40. Strange, fig 1. r. Com. 

Dig. “ Pleader” (R. 1 


Nocll again ft Gray. 

/~\NE who had been difeharged upon the a cl of poor prifoners, 
gave bail to an action of debt upon a bond with which he was 
charged in prifon, and confelfed the action, and that execution 
might go again ft his goods, &c. The plaintiff takes execution 
againft the goods, and likewife fues the bail, who furrender their 
principal in difeharge j and this appearing upon motion, 

The Court faid, that bail were actually difeharged by tlie 
pleading and judgment, and ordered him to bring tL record of the 
judgment into court whereupon he was taken in execution, and that 
they thereupon would difeharge him. 

* Baker againft Pierce. 

A CTION on the case for thefe words : “ You ftole my 
“ box-wood, and I will prove it.” 

Darnell moved in arreft of judgment, that the words are no* 
actionable ; for he urged, that the words w You ftole my wood,’’ 
and u You ftole my limber,” are the fame (a) : “ You are a thief, 
“ and ftole my timber (h) “You area thief, and ftole my corn, 
“ hops, apples,” not actionable (c). For where words charge one 
either with trefpafs or felony, if there be not other words that ftiew 
the charge to be felony, the heft fenfe fliall be taken. So if it be, 
** You ftole my timber out of my yard (s’), hops out of my bag («■), 
“ corn out of my yard, &c. (/)” it will not bear action (jr). 


(a) Cro. Jac. 6$. Stik-s, 24, 

(A) Cro. Jac. 65. ■ 

(r) 2. BrownL 280. Cio. Jac. 673.’} 
{</) Alien, 31. Hob, 331. Stiles, 231. 

w 


(/) Ilcb. 406. Cro. Jac. 39. 
f*) Sec Cleai ke v. G ilbcrt, that “ Thou 
“"ait a thief, and halt llolen twenty loads 
“ of my furze," are not actionable. Hob. 
33** 


Cafe 25. 

Bail arc dif. 
charged by their 
principal having 
the benefit of an 
infohvnt debtors 
act. 

Poll. 301. 

1. Salk. 345. 

2. Salk. 5*i. 

I.d. Ray. 1088. 
Stia. 1233. 

•r«a] 

Cafe 26. 

To fay, “ You 
“ Hole my l ox- 
“wood, and I 
“ w.ll prove it,’* 
is ad. on able-. 

S- C. 2. Salk. 
69S. 

S. C. Holt, 654, 
s. C. 2. Ld. 
Ray. 959. 

Port. 104. 201. 
*• Jones, n. 
Alien, 11. 
P°ph. 211. 
Hob. 305. 


I charge 
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In B. R. 


Bakes 

agat'tji 

fitici. 


1. Com. Dig. 
*51. 


f< I charge you with felony for taking money out of J. S.'s pocket,” 
not actionable (<r),’bccaufe it might be without a felonious intent. 
(Hut Holt, Chief y,y//Ve, condemned that authority.) Befidcs, 
he quoted Hutton , 113. “ Thou art a thief, and haft cmzened my 
tt couiin of his land,” not actionable, though it was (aid, the fub- 
fequent words were accumulative, and there all the aforefaid cafes 
are agreed not to be actionable. Suppofethe words were, u You 
tt have ftolen my coppice-wood (/>),” will they fay an action wiki Id 
lie ? for it might be coppices cut and carried away with one entire 
act. So here ; for it is not what the party meant here, but the 
neceflary import of the words that are to be eonfidered. 

Brgtherick contra. w You have ftolen my timber” is 
a£lionabIe (r}, for it mult be felled and fevered front the (lock 
before it is timber. And he remembered the old verfe of At bar 
dum crefcit, lignum du?n crefcere nefeit (/l). Thcfe words, “Thou 
w haft ftolen my wood, and I will charge you with felony (c),” 
and, tt Thou art a thief, and thou haft ftolen a tree (/),” not 
actionable, for a diverJity is taken by the Court between a tree, for 
that ihould be underftond (landing, but it it be felled it is wood ; 
and a pratcipc does lie of kef urn (g) ; but it cannot be faid, 011c 
11 ftolc an acre of wood and if it were not a thing of which 
felony could have been committed, we could not have a verdict. 
See the cafe of Low v. Saunders (h) upon demurrer. 

Holt, Chief JuJlice. The verdict fignifies nothing in the 
cafe, and there are contemporary authorities that differ from my 
brother Darnell’s. Suppolc he had faid, w He has (tolen my 
w underwood ?” 


Powell, 'JuJlice. Underwood and coppice-wood will be taken 
for wood (landing. 

O 


2. Mod. 24. 30. 
371. 

jo. Mod. 197. 
Stra. 142. 696. 
304. 11 9 9. 


[ 24 ] 


Holt, Chief JuJlice, faid, the opinions of later times have been 
in many inftanccs different from thofe of former days in relation to 
words,for formerly there has been a difference taken between laying, 
« * Thou ait a thief, and haft ftolen my wood,” and, w Thou art a 
“ thief, for thou hall ftolen my wood (/) and judgments have 
gone both ways ; but later opinions make no difference, if the 
words be fpoke at the fame time. And thefc are fcrambling things 
that have gone backwards and forwards, and the idle people in the 
country that privately cut and carry away coppice-wood are in 
common parlance called wood-Jlealcrs. And I have heard my Lord 
Hale and Justice Twispen fay, that they knew no fet rule 
for actions for words, but that all words flood upon their own 
feet (/£). To fay, a man has 14 the pox 1 ' is not actionable (/), 
but to fay he has it, and got it by a yellow-haired wench in Moor- 


(<0 Mafon v. Ttioiupibn, Hutton, 38. 
(*) ‘ 

(1) Vflv. 152. Noy, 114. 

(</) 1. Roll ALr. -o.pl. 47. 

{«■) Mnreh, 2it. Cto.Jac. u 6 . 

(/) Hob. 77. 

<jf) Anonymous, Stiles, 9. 


(/>) Cro. Jac. 166. 

(<) Sir Huh. 331. and Cro. Jacri 14. 
(k) t. Mod. 22. 1. Lev. 2S0. t. Sid. 
432. 1. Vent. 5a 1. Cro 509. 

. ( 1 ) 1. Com. Dig “ Action lor Defa- 
" Ration” (D. 29.}. 


f$hh t 
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fields^ has been sludged a&ionable {a) \ which latter words do not Ba**» 

carry a violent intendment that the fpeaker meant w the French pox” 
but the fenfe leads more that way than to another (b). And he p, “ c ** 
faid, that “Healing” and K felomoufly dealing” was not the fame; 
for. in common parlance u Healing” did not always import felony j 
as to cut and carry away furze is a Healing, but not a felonious 
taking (c)> 

But Powell, Ju ftice y faid, he always took it that ex vi termini 
14 Healing” did import felony, and the faid inHance put by my 
LORD was properly trefpafs , and not Jlealing. 


And at another day, per totam Curiam, the plaintiff had c ™- J ac * 6?+ 
judgment, for all the later authorities ran clear for h\m. ‘ M cm.]*. 

And Holt, Chief Jt>Jlhc y faid, it was not worth while to be 
learned on that fubjedt; but faid, that for his part, wherever words 
tended to take away a man’s reputation he would encourage a&ions 
for them, becaufc fo doing would contribute much to theproferva-. 
lion of the peace. 


(<j) r. Ltv. 105. (. ) See Hob. 77. 331. 

(b) Hob. 117.268. 1. Jones, 68. 


Wood againft Shepherd, 

U OLT, Chief JuJiice. One fhould not move in arreff of judg- 
ment until the postea be brought in ; and the defendant 
fhould give a rule upon the postea, which is, in itfelfj a notice to 
bring it in; and it is againft the ancient courle of the Court to 
make a rule for flaying of judgment until the post \ be brought 
in. By the courle o 1 the common pleas, the clerk of the aj/izc 
keeps it until the days for moviifg in at reft of judgment he paft,aud 
the notice is given him, and he has his tee of fix lhiiiings and eight 
pence for attending with it, and the cli rk of ajjice ought to deliver 
the postea to none but to the clerk in court j and notice to 
the clerk in court is good notice . 


Gafe 47* 

When to move 
in incilofjucSg- 

lih lit. 

S. C. t. Salk.78. 
S. C. Holt, 71. 

1. Salk. 77,78. 

2. Salk. 43 x. 
Poll. 143. 

5. Com. Dig, 

“ Pleadei” 

(S. 47.). 


Anonymous. Cafe 28. 

"VTOTE, There arc twenty days to except againft bail after Twenty days to 
notice. except againft 

bail. 

Poft. 230. 1. Salk. 98. TidJ’s Pratt. i«j. 

And bail cannot be juftified before a Judge in his chamber, except Ball cannot juf • 
it be by confent, or for necelfity in Vacation; but in the latter cafe, tif y before » 
they ought to be juftified again in Term. by^onfcnV^but 

muft appear faulty in court. Poft. 130.—Tidd’s Prac. 137. 2. BI. Rep. 738. 1064, 

And upon that the defendant is compelled to accept a declaration 
to go to trial at the assizes, if it be an iffuable Term. 


And 
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Notice of bail And upon putting in bail, it is not enough to give notice of theif 
mutt contain being put in, but it ought to be of their names, places-of abode, 
jlbces and trade or vocation, that the plaintiff may know how to enquire 

and mylteries. a ^ er them* 

Loft, 2.37. 194. Tidd’s Pra6t. 134. T. Com. Dig. 68a 

And after exception to bail, there is * no let time to juftify or 
exchange them for better, but it muft be in convenient time. 

Cafe 29. Butler agaiujl Rolfe. 

Time of bring. T)ER CURIAM. There ought not to be a ftay of proceedings 
ing in principal, upon the bail- bond upon bringing principal, intcreft, and cons 
interett, and into court after notice of trial, without it be brought within fuch 
s°c 3 SaJk 55 t ‘ 1Tie as t b° plaintiff may not be delayed of trial (a), 
s. C. Holt, 91. 

(*) See Anonymous, ante, iz. Pott. 29.60. 101. SaJk. 583. 597. 7. Mod. 
114. 140. 


Cafe 30.' The Queen againji The Mayor of Thetford. 

At what time T T PON AFFIDAVIT that he had been lerved with a mandamus on 
the Court will ^ the fecond of 'July before, and made no return, 

grant an n:unb~ _ _ 

mem for rot ic- Stone moved for an attachment again!! him, or at leaf! to have 
turning a man- the alias returnable peremptorily. 

damns. 

% Salk 42 Curia. It is matter diferetionary in the Court to let people 
?’ run tlie line out, and we may make the alias returnable immediate , 
Fnzg. 4. and for contempt thereon grant an attachment ; or, if we fee occa- 
10. Mod. 56. fion, we may make the firft writ returnable, and we may make them 
Stra. 407. 109. re turnable de die in diem , or we may give fliort returns; as a 
mandamus returnable in a week, and an alias in four days after, 
and a pluries with the like Ihort return (a). 


(a) See Rex v. Smithies, 3. Term Rep, 89.; and 1. Hawk. P. C. ch. ax- 
R t p. 351.; Rexv.J. Edyvcan, 3. Term f. 34. 

Rip, 352. j Rex v. Wmton, 5. Term 


Cafe 31 . Anonymous. 

lion for maii- T)ER CURIAM. If the perfonbe ever fo innocent, yet if there 
us profccu. X were a probable caufe of profecution, an a&ion for malicious 
non will not lie, p ro r ecu tj on w iU not lie i for it mu!l be diretSh malice, without any 
halu 7 ru<e. i ” t ' colour of caufe, that will iupport lucii an a£tion (a). Fide 1. Salk. 
P-v;t. 216 261. 14, IS- 21. 5. Mod. 39p. 405. 1. Vent. 86. Cartbew^ 416. 

Id. Ray. Si. 

.... 5C , 3< («) Anorymous, port. 

ait ad. 


73. j Farmer v. Sir Robert Darling, 4. Burr. 1971 


Ewer 
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Ewer again# Jones. 


Cafe 31. 


T^KE moved for a prohibition to the court of admiralty For * prohibf- 
to flay a fuit there for feamen’s wages# t **? 1 , t0 the **■* 

' ° Rurally to a fait 

The contract was upon land, and die fuggeftion was, that they concerning fea. 
pleaded the ftatute 21. Jac. I. c. 16. of Limitations , and that the mcn ’* 
ADMIRALTY rejected their plea. EteofiS 

And having obtained a rule nift before, it was now offered againft tati0ns - 
it,that wherever the common-law courts allow the admiralty s. c. 3. Salfc 
jurifdi£tion, they ought not to prohibit them ; and here they have 21 7 - 
jurifdiftion, as in calc of hypothecation ; and a fentence in the court of s ' ^ *' Ld- Ray * 
admiralty beyond fea (hall be executed by the court of admiralty iPc' Corny 117 
here. In Bridgman’s Cafe (af fuit to feize a fhip fo&pimcy done Ante, n. 3 
by the mariners ; and though they may fue at common law in this Port - 7v- 424- 
cafe, yet it is hard to make them do it; for it were in effect to give '°* 

away their right; for at common law the flits muff he a!! feveral, " -Salk ' 41 s ’ 
whereas they may all join in the admiralty, and fb bv an ealy ^sillr. 31. 
coutiibution maintain and cairy on the fuit; and befide'., they may x. Vent. 146. 
fue the fhip there, which they cannot do at common i.av ; and the 343 

jlatnte of Limitations enumerates the ndlions it limits, and thev Ra )' m - 3 - 
_..11 t. u... .. • _2. Roll. Ab. 



a conunon-law proceeding, but according to a particular cuftom, * r e -1 
and dfortiori when the proceeding is by the civil law. Mar. 139. L 20 J 
132. Hutt. icg. 

To this it was anfwcrcd, that it was an indulgence to fuffer T - Salk - 33- 
ft-amcn to fue in the admiralty fir wages; rbj the time of a ',‘ s,lk ‘ 41< '‘ 
King Edward the Third prohibitory have gone; and it was firlt ' Vincl, * s ' 
agieed, th.it for a fuit upon a contiact faper n.t.an ware •. ■ prohibi¬ 
tion ihould go upon their refilling the plea o. 1 the jlatnte oj Limita¬ 
tions ; but this was matter fhietly cognizable at common law only, 
in which ca!e this plea had been good : and is it not hard by indui- 
.gence to them to have defendant haired of his jutl plea ? 

And this was what ftuek with the Court ; and they 
f^id, that this being a llatute barring of ri rht ou'/nt to be taken 
ilri£Uy(t). 


( [a) Hobart, it. 

\t) See Johnfton Smith, i. Burr. 
961.; Soutli Sea Company v. Wymond- 
fel, 5. Peer. Wins. 143. 2. Eq. Caf. 
Abr. 74-; Wych v. Eaft India Company, 
3. Peer. Wins. 309. ; and Milford's 
Pleadings, 2d edit, z 12. 

(f) Now by 4. Ante , C. 16. f. 17 
41 All fuits and aftions in the court of 
41 admiralty for teamens wages lhall be 
“ commenced and fued within fix years 
next after the caufc ol fu«h fuits or 


44 ait.in: lhail acciuc, and not after; 
“ pkovibxb that ii the petfon mtitlcd 
44 to fueh fuit or iivLon Hull, .it t^e-t'-ne 
“ it accrues, be within the ageoftwcniy- 
“ one years, femeccvci 1, xu: nwjoi vn -t.s, 
“ impritoned, or beyond the fea-, hi ihall 
“ L't atlibcity to bring the aflion within 
44 fix ycais next after coming of age, 
“ being difeovirt, o) f.uv memory, at 
“ large, and ruuimJ fic:n beyond the 
“ fus, See. tic. Sec." 


Cur i 



Raym. 473 - 

k. Show. 231 
i. Vent. 3a. 
«. Keb. 511. 
610. 

l. Sid. 418. 
I. Lev. *43. 
267. 
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t»icj«riy bound Curia. Without doubt a fentence in the admiralty, 
by frntence in w b W c they have jurifdi<Slion, binds the property. 

Holt, Chief JuJlice, remembered the cafe of Hughes v. Corne¬ 
lius (a) : France and Holland were at war,and the French took an ■ 
Englijh {hip as a Dutch one, and the (hip being fentenced as prize 
was fold by virtue of the capture; and the firft owner brought an 
a&ion of trover, and the fentence was given in evidence, ana upon 
fpccial verdidt it was held, that the property was altered by the fen¬ 
tence. 

But to the point in queftion, whether the ftatutc had been well 
pleaded, they all feemed to incline that a prohibition ought to go 
upon refufai of it. 

A proh.hu'.n will But as it was here pleaded it was ill, viz. that it appeared by the 

not lie to tii* libel that the fuit was fix years after the caufe of a&ion, which was . 
admiralty pi, f or t h e time on which it is laid is not material, and therefore 
the defendant ought not by his pica to hold the plaintiff to the im- 
i«f *V material time, but to plead diredtly that n© fuit had been within fix 

iw ns, if it he years after caufe of action accrued; and if, notwith{landing a mat- 
badly pleaded } t er iU pleaded by you, they go on, why ftiould wc prohibit them ? 

“ th ^ r Jt Nor fhall wc rather think that they rejected your pica as not at all 
« the libel that allowable by their law as to its matter, than bcciufe it was bad in 
« the caufe of fubftance, as to the legal manner of pleading it. 

*t a&ion did not accrue within fix years.”—a. Ld. Ray.SjS. 1204. Strange, 107S. 

Refufing a plea They also agreed, that if they refufc a pica, which by their 
U, by civil law, ] aw a good plea, it will be tcaion to appeal , but not to prohibit 

good caufe of t h cm . 

4fpCill. 

And the rule wasdifclurgcd (A). 

From what time Note, In cafe of feumen, the duty docs not arife from the con - 
duty to ft amen trait, but fiom the fervice done ; and therefore, though the contract 
be above fix years, and any part of the fervice be within that time, it 
is out of th« ilatute. 


3. Ltv. 60. 

6. Com. L\j 
Temps” 
(O.6.). 


And if a man be beyond fea at the time the debt accrues, he may 
plead it by way of replication to the defendant’s bar of the fta¬ 
tutc (. )• 


'rf) R..,\ 47;. Skin. 59. 2. FjIkjw. 
3. lAi. k »y. S93. 935. 1. Show. 

*tl- 

(«) IaiiU Raymond fays, this cafe was 
n.'-vv; 1 .ij.'iiu, out that a prohibition v.a-» 
Jt ill drui. ct, “ but it fcctnol chiefly 
btciufc the defendant hud aj>f:uhd j” 
ftn that a fultiiikn w»- granted in 


E.iiUr Twin, between Hide v. Partridge 
in the fame cufe, S. C. 2. Ld. Ray. 937. 
—See Hide v. Parti idge, a. Ld. Ray. 
1204. 2. Salk. 434. 3. Salk. 227. 
11. Mod. 43. 

(0 See the 4. &. 5. Anne, c. 16. f. 18, 

19, 30 . 


Anonymous. 
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Anonymous* 

pER Holt, Chief fujlice. If money be dev Wed out of lands, 
fure the dcvifee may have debt again ft the owner of the land for 


the money 


, upon the ftatute of 32. Hen. 8. c. 1. of 
where-ever a ftatute enadts anything, or prohibits anything, for the 
advantage of any * perfon, thatperlon (hall have remedy to recover 
the advantage given him, or to havefatisfadtion for the injury dons 
him contrary to law by the lame ftatute ; for it would be a fine 
thing to make a law by which one has a right, but no remedy but in 
equity j and the adlion muft be againft the ten e-tenant. 


Wills; for 


Cafe 3a. 

Debt lie* far 
money deviled 
out of lands. 

S. C. x. Salic. 
415 - • 

S. C. Holt, 419. 
4. Durr. 1381. 

3. Com. Dig. 

“ Debt" (A.).' 
Cowp. *91. 


Kingfdale againft Mann. • Cafe 33. 

"POSSESSION was delivered by habere facias pojfejfmiem about Execution upen 
nine o’clock in the morning, and towards fix o’clock at night ba -J a -t a Jf-' ! ‘ not 
the plaintiff was forcibly turned out of pufieilion : and this matter '“"j 13 ^iranon 
being let forth by affidavits, g, ven . ™ 

rt. „ . ... S.C.I.Silk. 311. 

The CoItrt held, Ld. r.,v. 2J2 . 

7^* fi. / Jjj ^ j J 

First, That upon an habere facias pijpjponem it is not a com- l. Browni. 253. 
pl'-'te execution until the fherift'or his bailiff's deliver the pofl'ellion 4 - ( Dig. 
to the party, and are gone away. “ Execution’* 

r (A. r.). 

Secondly, That if, immediately after fuch execution, tbede- a rant oujitr 
fendant turn him out of pofleffion, it would be a difturbance of the a * ter jwifcflian 
execution, for which an attachment oumit to go. e ‘ Vl11 1S a Kn ~ 

O fc! Unit. 

S. C. 1. Salk. 321. S. C. Holt, 154. 2. Biownl 253. 

But here thev doubted, whether, after fo many he \s dift.mcc, But if nine hour# 
it could be looked upon as a difturbance of execution ; and there- ! ‘ J ' e inr< rvene<1 
fore the rule was, to lhew caufc why an attachment *hould not arrm '" vt ; t 

£°* t'tc fiiit in- 

ftance. — 1 Keb. 779. 785. a. Stiles, 31S. Strange, 830. 

Poweli., fitficc, quoted a cafe in the common pleas, where, A new A/. ft. 
upon an entry upon the plaintiff the fame day he had execution, AA'aniut itfuc, 
the Court granted a new habere facias pofjeffmicw. 11 ,!:e t '- ,n, - r f 

To which Holt, Chifjujiiee , anfwered, fo they might, if the z g 

fir ft executions weie not returned (»), otherwife not. " 11J *' 

P.win. 2 ?9- 

O^Hod Curia conajfit. Rtum. p.jcrt. 

*6o 1 Frownl. axS.- 


f a) Rup Wet. 157 


Vol. Vf, 


LongviU 
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Calc 34. Longvill The Hundred of Thiftlcwortli. 


In an aCHon of 
but at d cry, if the 
deferdme j lead 
In abatement that 
the robber was 
taken, and on 
demurrer a /r. 
fflttdras iuj}rt lx- 
award(.d,thc de¬ 
fendant cannot 
(.jay oy:r ot tbe 
writ,although in 
the fame Term j 
for after a plea 
in alatitutht 
there cannot be 
cy>r of tbi origi¬ 
nal. 

S. C. 2. Salk. 
498. 

S. C. Holt, 518. 
S. C. 2. Ld. Kay. 
969. 

Uougl. 215.477. 


npi-IK defendants appeared, and took, a declaration in Trinity 
-*■ T\rm i and the attoinics of both licks difcourling about the 
crio'm the plamtitFs attorney told the defendant's attorney that 
the original was filed, but lv had a copy of it, whereof he gave, 
e defendant's attorney a copy. The defendant’s attorney pleads 


the 


[* 8 ] 


attorney pleads 

in sr at-ment ; and alter a rejpondeas onjlcr awarded by the Court, 
he gives rhe jilai.uilPs attorney a plea, letting forth an oyer of the 
oiiginai therein. 

1 he queltion w.is, Whether rhe plaintiff" ffvmld be obliged to 
receive tills plea, all this having been tranlacted in one Term ? 

Ward for theplaintiff. After plea the party can never be inti— 
tied to pray oyer of the writ. In do wer you cannot do it after view. 
Indeed if they had demand 'd oyer , though they had no right to it, 
and we had g: anted it to them, they might perhaps take advantage 
of it (a). 

Mountacuk contra. One may have two forts of pleas to 
abate the writ : First, Vo die action of it: Secondly, "['hat 
though it he well ns to the adtion of it, yet it may he faulty in its 
frame, for want of legal form or agrecahlenefs with THE R roister j 
and therefore, though we ii; it plead to the adtion of the writ, and 
that be judged again!I us, * why cannot we have oyer of the 
writ, in order to plead to it tor a fault in itlclf, or to demur to it ? 
And after a plea in abatement the defendant may demur generally. 

£hiod Curia conctfjit \ for the demurrer then is in chief. 

And Hr. did agree the rule to be, that one ffiould plead but one 
dilatory, but he infilled upon it much, that being in the fame Term 
they might crave oyer o' t'a* writ ipecially in ord.r to plead in bar or 
to demur. 

And now Holt, Chi-nja lice , hafitabat, for thefe rcafons: 


Lane, 39. 

4. Lev. 142. 


2 Lev. 144. 
Ld. Ray. 82. 
347 - fa- 


First, He agreed, that alter imparlance owe could not demand 
eyer ; for imparlance is al ways unto another Term. 

Secondly, He .uaced, that after plea in abatement one could 
not have'!) , i/,evv.:i 1:1 the fame ikon, to piead another dilatory. But 
what fluck with hun v/a , whether this being m the fame Term (^) 
they might not crave i-ycr m ord'-r to demur to the count, andlhevr 
a vaiiance between it and the v.ru, or have it on ucord before the 
Court, in order to move it in arreff of judgment, or to take atl- 
v-.utage of it upon writ of error, without being put to the charge 
of a c.tti'j/ ari Andhcl.ud, that aitei plea m abatement to a hood 
you may have o\:r ; and if you mbit upon ii, you mull en¬ 
ter your prayer ol if 0:1 record, and they flia.ll counterplead or de¬ 
mur to your prayer j that ii we give judgment againlt you, you may 


(«) As tor-j-.r of v:it«, fi<* 7. V.'d 9. (V Sec Rex t*. Amtry, 1. Term Rep. 
3 Lev. 50. 5 Co 74. l'i :t s i .— 149. 

NwVS '« Jam* ttbur.. 


have 
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have your writ of error ; for though granting oyer where it ought 
not to be is no error, yet denying it it is. 

Darnell quoted the cafe of London v. Bury , where the plaintiff 
Was forced to counterplead the oyer. 

But at another day, per totam Curiam, there fhall be no 
oyer after a plea in abatement ; for the true reafon of oyer is, that 
the defendant may demur , and flicwfome caufe, as a variance be¬ 
tween it and THE register, See.; and that amounts to a plei in 
abatement , or to plead fone macter in abatement. See Ci. E«t. 
320. That after plea in abatement over-ruled («*) the d-fendant 
has no more to do with the original. 

And as to what occurred to the Chief Justice, that it might 
furniih matter in arreft of judgment, the Court all agreed now, 
that fuch motions arc not acts of record, but are in nature of infor¬ 
mations to the Court, as from amici CvjvVr, to prevent erroneous 
judgments. 

Powell, Juftlcc , in thi« cafe f.ed, that former!7 all d’-mv Is of 
oyer were in court, as it is now in cif.* of appeal; bit' that now 
it is demanded and granted between the aitoiuies, and where 'hire 
ought to be oyi one is not bound to plead without ir : and if ■ no 
attorney in time demands, oyer of the oth«.r, and he tells him the. 
writ is filed, and th.it be may take in it is well ; but lure he cautiwt 
without fuch cor.fent enter a demand, and a gi ving of over ; for if 
attornies be admitted foto do, they will let forth the matte;- i.iifiy; 
which though it could not cnfu.irc the other fide, bec.iu!,- the 1 ,' m.iy 
produce the right writ, &c. and have it entered,yet it would b v r, rv 
tedious and inconvenient: as if a deed be pleaded, i' :m.-U!>> :;i 
court all that Term, yet one cannot go to the officer and take cyrr 
of it without leave of Court, or of the attorney ; and the ; -y form, 
of pleading {hews that it mult be upon demand ■, and oyer of a writ 
is in order to objeel to it; and after you have pleaded your 
• .without cyrrj to what purpofc ihould you have it do w \ it cannot 
be to plead it in bar ; and to plead a dilatory it c-nnor b became 
that would be to let you plead a dilatory after a miitory ; ar.d 
to allign a variance between the writ and the aunt would be a 
dilatory. 

So, per totam Curiam, they were denied the oyer. 

(a) That a pica to a bond for nifemer the name, VJt Hob. 16 ;.—Note .*• 
mult be before oyer, for by tyer you admit former cditicn. 


Lommii 

ugainfi 
T HI * 

Ht’NDRtD «f 
Thisth- 

tVORTH. 


Vde j. Salk. 7. 
and p'Mt. a* 5. 
Tid.l’a Pratt. 
223. 23;;. 


C *9 J 


Anonymous. 


Cafe 35. 


TJERCuriam. It has been fettled here on debate, that money Where an ra-fm- 
ought not to be brought into court to have it frruck out of che tBr lS Pontiff, 
declaration, where an executor is plaintiff i but you may plead 
a tender , and touts temps pri/i. • int0 

Ante, IX. 15, Stc. 2 Silk. 5*3. 556, 557. 
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Cafe 36. 

Before the paf- 
fing of the rta- 
tutc 3. & 4. 
Slmic, c. 9- a 
prcrrijf'.>-y ncrc 
w.ii not aflign- 
able or i!'iJui fa¬ 
ble over w.thin 
the cultom of 
merchants. 

S. C. 1. Sails. 

. 

Hok, j 19. 
a. W. Ray. 75?. 


t3°] 


Buller agaiajl Crips. 

A NOTE was in this form: w 1 promise to pay John Smithy 
* * M or orT r, the fum of on? hundred pounds, on account of 
“ wine had from him.” Jshn Smith inf lories thi-. note to another; 
the indorse brings an action againft him that drew this natty and 
declares upon the cuftom of merchants as upon a bill of exchange. 

A motion was made in arreft of judgment upon the authority 
of the cafe of Martin v. Clarice. 

But Brotiierick would diflingui(h this cafe from that; for 
there the party to whom the note was originally made brought the 
action,hut here it is by the iudovfce ; and he that cave this note did, 
by the tuior thereof, make it allignablo’or negotiable by the words 
“ or order,” whicii amount to a promife or undertaking to pay 
it to any wir>m he ftwdd appoint, and the indu:lenient is an ap¬ 
pointment to the piaiulift*. 

Holt, Chief fifticc. I remember wlrn actions upon inland 
bids o.‘ exchange did nrli begin (a) ; ar.d there they laid a particular 
cuftom between London and B rift si \ and it was an action againft 
the acceptor ; the defendant’s Counlil wouid put them to prove the 
cuftf-rn; at which Hali, Chief Jujli <v, whoint.«l it, laughed, and 
ftnd, 11 iv . ha d a hopeful cafe of it. And in my Eoro North’s 
time it v»as laid, that the cuftom in that c.tfe wa> : a.T of the common 
lawof Engluxa \ and thefe actions line? became r.xquent,as the trade 
of the nation d.d iucrcalc; and all the di if-‘retire between foreign 
kills and inland hilts is (i), that jorrign bills muft be protected 
before a public notary bcio r e the drawer can be charged, but 
inland hilt's need no proteft : and the notes in ipiciiinn are only an 
invention of THE goldsmiths in Lennard- Sired) who had i mind 
to make a law to bind all thole that did deal wuh them; and fure 
to allow' fuch a note to carry any lien with it \.t; e to turn a piece of 
paper, which is in law but evidence of a pa: o! contract, into a lpe- 
tiahv : and befide:, it would impower o:ieto aftignrlut to another 
whicii he couid not have hinneif; far ft;ice h? to whom this note 
was made couid not have this action, row can his abignvc have it? 
And theft: nous are not in the natme of hills of ('.change (c) ; for 
the rcafon of the cuftom of hills ofe\chnti> e l> ioi the ev:‘edition of 
trade,and itsfufety; and liitevvife it hinders the CAjXniadon of money 
cut c.f the realm. He laid, if the indorfee >• had brought this adtion 
againft the iiidorlor it might peradventui c liu(’; lor the indojicincnt 
may be faid to be tantamount to the drawing of ri new bill far 1L» 
much as the note is for upon the perfon that gave the note ; or he 
may fue the firft drawer in the name of the index lor, and convent 
the money when- recovered to his own ule; for the iudoriemenc 


(a) See 5 Mod. i j. 

(t) J’clt. 8j. 

(1) 1. Salk. 24. 129. a. Salk. 4 si. 
V.’bjt a&nn? fcc on tails ft ta- 
ch-u 0 f, *.J i.vVS brought, ai.d againit 


whom — fee Hard. 487. t. Moil. 28;. 
1.Lev. 2 )%. 2. Jvi.b. 334.605. 2. Vent. 
307. j. Kcb. 502.636. 1. \tnt. 45., 

i;a. 1. ta.i.'.. 24. '= 4. 133. 7. Mod. 

^ j. 152.—N >. /.• ivtm r -di. iwi. 

amounts 
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amounts at leaft to an agreement that the indorfee Ihould fue for 
money in the name of the.indorfor (n), and receive it to his own 
ufe; and besides, it is a good authority to the origrnal drawer to pay 
the money to the indorfee. 

•And Powell, JuJUte , cited one cafe, where a plaintiff had 
judgment upon a declaration of this kind in the common pleas j 
and that my Lord Treby was very earned for it, as a mighty 
conveniency for trade; but that when they had confidered well the 
rcafons why it was doubted here, they began to doubt too. 

The whole Court feemed clear for flaying judgment. 

At another day Holt, Cbuf'JuJltce , declared, that he had defired 
to fpeak with two of the moll famous merchants in London, to be 
info: med of the mighty ill coiiiequenccs that it was prefended would 
enfue by obflrudtiug this courfe } and that they had told him, it 
was very frequent with them to make fuch notes, and that they 
looked upon them as bills of exchange, and that they had been ufed 
for a matter of thirty years, and that not only notes, but bonds for 
money, were tiansferred frequently, and indoiied as bills of exchange. 
Indeed, I agree a bill of exchange may he made between two per- 
lojis without a third ; and if there be fuch a ntcellity of dealing 
that way, why do not dealers ule that way which is legal ? and 
may be this : a*-, if A. has money to lodge in jB.’s hands, and would 
have a negotiable nstc for it, it is on!) laying thus : “ Mr. 11 . pay 
“ me, or order, lb much money value to yourlelfand figning 
this, and B. aceepting it : or he may take the common note, and 
fay thus; M For value to yourlelf pay me (or indoile) l'o much;” 
and good. , 

And the Court at laft took the Vacation to confidcr of 
it (/')• 


(«) Bromwich v. Lade.— I'Uh Nov, 
*78. 3. Lev. ,99. 3. Mod. SO.-— 

Nrr c Ih mi <• c/i ten. 

> (/>) Now by 3. & 4. .Vm.i, c. 9. “ All 

notc» in wnting made and lirncd by 
“ any |vcrfrn cr pulons, whereby fuch 
pirion or perfous fn«»H promift to pay 
“ to any other pa ton, his, her, or tliar 
-* oi dvr, or to hc.ua, .,ny fum of money 
“ iiienriontd in fuch note,Yh all be tain.11 
" and conltrued to be, by v.rtur tbertof, 
due amt payable to any fuch pa (on cr 
“ perfuns to whom tht fame is nude 
“ payable ; ani> ai so, every fuch note 
“ (lull be aHignablc or indci fulile cv.r in 
“ the lame manner as inland bills of ix« 
** change, and the ptrfaii 01 persons to 
“ whom fuch fum 14 by huh note made 


“ payable, may maintainu ft ion for the 
u fame, in the fame manner as they 
“ might do on an inland bill of exchange 
“ made or drawn according to the cuftom 
“ of merchants, againlt the pcrlon or 
“ perfons who figned the fame; and any 
“ petfon or perfons to wliom fuch note 
“ is indoi fed 01 aifigncd, or the money 
“ theii-m mentioned oidered to be paid 
“ hy indorfuTient theuon, may maintain 
“ an aft ion lot fuch fum of money, 
“ cither againft the pa.Ion or perlbns 
“ who ligncdfuch note, 01 againlt any of 
“ the pi 1 foils who indoi fed the fame, in 
“ like manner as 111 cab s of inland bills of 
“ exchange.” See Urowp v. Harradui, 
4. Term kip. 148. 
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Cafe 37 . 

On an indiC- 
tnent for fall !y 
arrefting a man 
•by a certain 
warrant, and 
thereby extort¬ 
ing divert Aims 
of money,know 
ing the f .id war¬ 
rant to be ft g-J 
•—Quart, Whe¬ 
ther the forgery 
be matter of «/■.- 
Jertptkn, or of 
aggrai/ativn on¬ 
ly- 

S. C. poft. 114. 
169. 17S. 

S. C. 3. Salk. 
194. 

s. c. iioit, 706. 

port 90. 

7. Mod. 99. 

* [ 3 ‘ 3 


7. Vent. !*■ 

*34- 3 Ci - 
Ray. u 3 - 176. 
Hob. zCy z*fi. 
a. Keb.473. 

476- 

An indiftment 
for procuring a 
jufhee to ri fufc 
bail mtifi flat* 1 , 
that bail was 
tffired and re¬ 
efed. 


The Queen again/} Tracy. 

'T' R AC Y,a j uftice of the peacefor Midilefexy wa* indited,for that 
* he, together with Taylor and JeoffrieSy by pretence of a certain 
warrant in writing, fuppofed to be figned and fealed by Sir Simgft 
Loveily recorder of Londotty did arreft J. Murtely and brought him 
before f. Ch amberlairty aj uftice of peace for Middlefexy although the 
warrant was notdiredted to any of them, and although it was forged 
and counterfeited to Tracy's knowledge ; and that Tracj/y when 
Murid was before the juflice of peace, perfuaded him to refute to 
bail him, though the fault being a mifdemcanor was in its nature 
bailable ; and that when J. Muriel was committed by the juftice, 
Tracy and the other two, at the pcrfuafions and inftance of Tracy % 
extorted divers turns of money from him. ^ 

The jury acquitted the defendant of the forgery^ and of know* 
ing that the warrant was forged, and fouqd him guilty of all the 
re it. 

Welld and Parker now moved in arreft of judgment, 

w First, That the verdi-if was contradictory, for it acquitted 
him c>f that which was the foundation of ail that v. hereof he is found 
guilty} for the charge is, that he did fo and to by virtue of a certain 
forced warrant; and if the warrant be not forged, the reft cither is 
no ciin.c, or rather it is another offence than what the defendant is 
charged with ; for to get one taken up upon a real warrant not 
directed to him, and to do whatever is charged here thereupon 
is another offence than is deferibed here : theieforc defendant is 
acquitted of the offence wherewith he is charged, and found guilty 
o. another. 

And upon the firft objection, a cafe of an indictment againft THg 
player-- of J}rury - Lane was cited ; where the indictment was 
foi building a fcamlalous houfe for the acting of profane and lewd 
plays and that the* udted fuch plays ; and though they could prove 
the .lifting of immoral plays, yet, btcaufe they could not prove the 
bu il. ii.g, the defendants were acquitted. 

To this it was atfi>.rrcdy that though the indictment did not 
albdge the w arrant to h.-ve bc..n forged, but only under a licet by 
way of aggra; hi ion, and not by way ofdefcripticn, and though the 
warrant be not forged, yet the facts charged upon the defendants 
are criminal j as to pci fuade one by wicked and falfe infinuations 
to refufe bail, to have cruelly ufed him in gaol, and by durefs tQ 
extort money of him. 

Secondly, That it was laid, that he prevailed with the 
juftice of peace to refufe bail, and it was not laid that any bail was 
offered. 

To this objection it was anfiveredy that it was not faid that 
bail was offered ; it was faid, every refufal muft be of an offer j 
and refufal could not pofliblybe without an offer. 

Thirdly, 
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Thirdly, It is not direftly faid, that the juft ice did commit An ind&mn* 
him, but only, that when he did commit him, Tiacy did fo and ** procuring * 
fo to him; and it may be he never was committed, for aught Sri *° f* 
that appears here. - ted 7 muft ^ 

To this objection it was anfwererly that the commitment thathewaaaft*. 
was not charged as a crime, but only as an inducement to the ex- ^ 
tortion, which is directly charged ; and what comes under an in¬ 
ducement need not that prccifenefs. 

Fourthly, They ought to {hew the certainty of the fums 
‘ taken, and for what they were taken, other wile the defendant may fl alc 
not know what anl'wcr to make. taken. 

Fifthly, As to fornc part of the charge, they charge him An indictment 
as acceliary, when, it being trdbai's they all are principals, and 10r , trt 8 *fi “ 
ought to be charged as iuch. ESofSSS 

charge the prlfuntr as an acceflary. 

Holt, Cbif/p/licc. 

' As to the first objection* the queftion is, Whether the 
forgery be the ground-work, or w he 1 her it be an unnccdlary addi¬ 
tion put in only for aggravation ? hi if it be matter of uefeription, 
tlie objccliou is of weight. 

* As to the second objf.c'i ion, that no bail were offered; [ 3 a 3 
it is true, a juft ice of peace is not bound to alk for bail If they be 
not off ered to him, and therefore the o!m clion feems of weight. 

And fomething has been offered tli.u a verdict would induc-ncc the 
ca(e; but it does not, foi in e'iminal n’.mers iln. jm, is only 
charged to enquire oi m.iifers us they are . IL-dgeu. 

As to THE THIRD OBJECTION, that he could not procure Vent. 19. 
if it were not actually done ; that .s t;ue, but that . but argu- 4 4 ’* 48, 

mentative ; and indictments ought to be , ofitive and direct. Ko y ,\ i -i. 

As to tiik fourth okjfcti )'< to the execution, me crime 8 5 » 86# 
docs not coniilt in the qmmtit/n of the ir.t n.y extorted, but in *" Ab ’ /9> 

> taking any at all. 

A s to th E F1F t H o u j E c T1o-N,th at he b not 1 n feme th i tigs c iiarged 
as principal. It is to be known, that a Kiel which wouiu make one 
cccrjfary in felony, mtrefen, and in .0 fj<f } m.i .0 iun « j r t ncipai\ 
ami fure one may lay the matter miner way, tub,, mar ing uini 
principal or laying it ip cial, as it will .tji'^sr usun evidence. In 
treafon all are puneipal- ; and if upon t:io il..:ute 0: ?$. j'.!u r . 3. 
t:. a. one confpires the death of the queen, am. is c. .. . ■ hU. 1 
prilonfor the fame,and one proemc-. him to . *'...; e, or h;., r.. - ;.;,i 

after fuch time as he knows him durg.d with t . u'b:., or • , i;. , e 
committed treafon, you may indict mm upon the .p e- .i . ’ at i, _ 
that A. committed treafon, that li. r .new oi it . n.v • v-. . .:n ; 
and yet this is not one of the trealbns m a by u..'t i..-.uw, 

but it is fo by neccllary conli quuvec t; Lw. h. •< i.’e.ig be 
made felony, all accellanes beioie and a»ur are i.iona ... u-» 
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Ttn <5j*es 

agj nfl 

T*act, 


Carthcw, 113. 
ai6. 4 3S2. 
403, 414. 


•* r 1 

L 0.> • 

». Vent. ta. is. 

-3- *5- 


4. lV>m. D'z- 
** lrd.Otnent’ 

(< ; ?•)• 
Ante, 32. 


quence ; and if an offence which is felony be made treafon, they 
that would have been accelFaries before (hall now be principals. 

Powell, Ju/licc, Sure the fad might be laid fpecially in tref- 
pafs ; for indidments need not be like other pleadings, according 
to the conftrudion of law upon the matter \ and fo it may be in cafe 
of treafon ; it was the cafe of Abingdon v. Gardner in the Gun¬ 
powder Plot. In ancient indictments of murder upon malice 
in law, the malice in law ufed to be fpecially laid ; but fmceit has 
been agreed, that it may be generally ex nuditia : and i think, in 
the principal cafe, it is more prudent and fafe to draw the indict¬ 
ment upon the lpecial matter ; for otherwife it might be difficult 
to perfuadc the lay gents y that procuring, inciting, commanding, &c. 
would make one a principal.—As to the firft two exceptions, 
he agreed with the Chief Justice ; but he doubted whether, 
if an indidment charge one to have procured a crime to be done, 
it need be diredly alledgcd that it was done : as if the indidment 
be for maliciouily procuring one to be indided of felony, whe¬ 
ther it need be diredly averred that he was indided, becaufe the 
word u [>reeui avit” ncceliai ily feems to import it, and not only" 
that he procured alfaciend. a? you would haveit,that is, to confent 
and agree to do it. As to the uncei tainty of the Turns extorted, an 
indidment for engroffing magnum quuntitntcm frumeuti was held 
good. And where you infill, that the warrant being true and 
real the arreft was lawful, and that faljb ct malitiefe are only pep¬ 
per and vuirgar, fohich will not determine any act to an ill lentil } 

fure it is hard to maintain that falfb et malitiof'c arc only pepper 
and vinegar, for tliol'e words discover tile evil root from which the 
fad fprung. 

Holt, Chief JuJlice, faid, that ex niditid pra-cogitaty in an 
indidment for killing a man was fuel) iauce as would cut his 
throat.} and th >ugh it be admitted that the wart ant being true the 
arreft was lawful, yet that the am ft mg a man upon a true warrant, 
and procuring the refill'd of bail when tendered, as the fad 
appeared, and following the party into gaol, and extorting mo¬ 
ney fiom him there by durd's and llneats of iron, was fuch a 
complicated oftenc: as deferved an indictment, and that the fub- 
fequent tort made the original ait illegal, as being an abufe of legal 
proctfs. 

And at another day, Holt, Chief Jufiice, declared, that they 
were all of opinion, that they could not give judgment uj on the 
indictment; that it was too uncertain, and one complicated 
offence ; that it did not appear by it that any bail had been offered, 
or what fum, or that any certain l'um was extorted. 


But they only gave judgment to quujh the indictment , ami not 
for the defendant , whom they ordered to enter intp a new recogni¬ 
sance to appear to a new indiclment. 
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Wiat, Qut Tain , againft Ayland. 

I T was a declaration of Michaelmas Term generally, which primd 
facie is to be intended to be of the firft day of the Term, and 
the fadi was laid to be on the fifteenth of November after, fo the 
a&ion broughr, of their own fhewing, before caufo. 

Per Curiam. If upon examination it appear, that the decla¬ 
ration was after the fifteenth, it fhall be fet right; as if the bail was 
filed after the fifteenth, or the bill of Mtddlej'ex taken out. 

And fo it was referred to the master to examine. 

They all agreed it could not be amended by any ftatuteof 
"feofaii ; but if bail -were filed after the fifteenth of November , 
tout would be a good warrant for A memorandum# of the day 
that the declaration was of, for none is in enftodia tnarefchalli 
till bail filed. 

Note, At lalt the parties agreed to waive execution, and go 
to trial again. 

The Queen againft Bothell. 


Cafe 3 ft 

In vrhat cafe a 
miftake in the 

M t.MORANBUlC 
may be amended. 

S. C. z« Salk. , 
324. 

S. C. Holt, 209. 
Port. 129. 

2. Salk. 6S2. 

2. Saund. 689. 

1. Vent. 135. 

2. Lev. 13. 176. 
Hok 73. 

Ld. Ray. 897. 
Fitzg. 193. 

Stra. 806.102). 
1271. 


Cafe 39. 


F IRST, If one bring a certiorari to remove an indictment, and 

do not give bail to try it according to the ftatute, it is no {^ c ,,' c '^ 0 re _ 
fuper/ecleas, cognizance. 

S. C. 1. Silk. 149 S C. Sett. & Rem. 220. S. C. Holt, 1 <7. rort.43. 1. Salk. 144. Sk:n.4i9, 

W. Ray. 722- *2 Mod. fi.;6. 

Secondly, A record once filed in this court is never lent back : a record once 
though Brotuerilk at the bar laid, it might be fc-t back the 

fame Term. lIk - ’! rrm. 

. Fort. 41'-43. Ei. 83. 

' . • r.;+ ] 

Squire again/l G re Veil. Cale 40. 


E 


■^RROR of a judgment in the court of common pleas in cHit An aw . d that 
upon a bond for performance of an award. ^ After no rward \[ ^ ,lw ® 

leaded, the plaintiff fet forth an awd on f-ni a day, reeding l * 


pleaded) a tiv . -— - , • - t 

levcral fuits depending between the pairics m. the common pi--as, 
and a fubmiflion of all matters pending.—The arbiti.Hors award, 

First, That all fuits between the paTies fhall ecale. Secondly, 

That the defendant fhall pay to the * pi dntiff u n pounds in full of *>. c. 1. Salk. 74. 
all demands, and ulfo give him a rtlcafe Iro n the beginning of the iv.it 2,2. 
world to the time of the atvaid made. l iuanLY, That upon 
receipt of the ten pounds the plaintiff fhould make a rel. ale to 
the defendant from the beginning of the world to the time oi the 
award. 

Parker took three exceptions to this award : 

First, It is not final* for it is only dial “all fuits now depend¬ 
ing fhall ceafe,” that is to fay, fhall'not goon, which is no more 
0 than 


S. r. fwit, ?i. 
S. C* 2. Ltl. Ray. 

III! 


2 Mra. 1024. 
r (Jo ii. Dij;. 

“ Ai Imranicnt** 

Ai ■ t .. \ 

V v-. 
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tapiKt than that the party (hall be nonfuited, which is not final, and 

*gmtji therefore not good. It is true, no new fuit can be brought while 

Pmvsii.. pendj becaufe thefe may be pleaded in abatement; nor caii 

thefe be profecutcd becaufe of the award; but if either of the 
parties die, new fuits may be profecuted for the faid caufes, not- 
witliftanding this award. * 

An award that Secondly, The awarding ^general releafe would indeed make 
p “j" it a good award, if it were conelufive, but it is left in the plain¬ 
ed that^the o- tiff’ 15 clcfilion whether he makes any or not ; for the releafe is 
rticr, on receipt ordered to be made upon receipt of the ten pounds, and it is not 
thereof, fhall swarded that he (ball receive it, and if he refufe he is not bound to 

make a rtUaJe, is re l ea f e , 
food. 

Roll. Abr. 55^. Kyd, 156. t 1. Com, Dig. *' Arbitrament” (E. 14.), 

Thirdly, The releafe is ordered to be until the time of the 
award. But he confcfied he did not much infift upon that. 
'The authorities were againft him for a double reafon: First, 
That no caufe of action fhall he intended to have arifen between 
the time of the lubmifliou and the award, if it be not fhewn. 
Secondly, That a releafe to the time of the fubmiffion is a 
good releafe in purfuancc of the award, and the latter he faid he 
took to be the belter reafon ; for a man might have a caufe of 
action accrue to him between the fubn.ifiion and the award and 
not know of it; and it would be hard to put him under a neceffity 
of relcafing it; and the reafon why a reieafe to time of fubmiffion is 
held good"is, not becaufe it lhall be intended to be the mean¬ 
ing of the arbitrators that it fhould be fo, but it is rather a con¬ 
trolling of their meaning as far as it is void by conllru&ion of 
law. 

Pf.ngei ly contra. The awarding that “ all fuits (hall ccafc’* 
is, that they fhall for ever ceafe, and it extinguilhes the duty j for 
if the vvouls had been that “ all actions fhall ceafe,” the duty 
had been gone ; for if the remedy be gone the right is gone ; and 
the word u luit” is of a larger extent and fenfe than 41 action 
for by •* nli'.ife of fuits” one may bar himfclf of execution, which 
he cannot do by 44 releafe of action (<-?). Such awardextinguifhes 
the duty ( k ). An award was, that one of the parties fhould pay to 
the other fo much money on l’uch a day, and that all fuits fhould 
ceafe till failure of payment, and it was held good (c). Jjefides, 
this fu:n being awarded “in full of all demands,” and the fubmif- 
lion being with an 44 it a quod an award be made of the premifes,” 
it is in itfclf final (r/). 

* Holt, Chief JuJlicc. As to the releafe you fay, that it is 
put upon the party’s own a£f, in receiving or refufing the money, 
to releafe or not; but it has been held, in the cafe of London v. 


431. 
a 53* 

666 . 

10. r.-iorf. 201. 

3. Ld Ray 964. 
j. Ld. Ray. 1J6. 
ix. Mud. 116. 
589. 

Kyd on Aw. 
>65. 1S1. 


135 3 


(a) T. Roll. Abr. 2?i.pl. 7. 

(’) Sec tlie tafe of StrangC .rd i>. 
Crt rn, Eailcr 1 trm, 25. Car. 2. and Rail 
v. Hefcctt, 1 1. IVd. 3. 

(.) 1. Ltv. 5i. 


{J) Allen, 26. 85. r. Roll. Abr. 26a. 
pi. 5^. 258. 1. Sid. 154. i.Lcv. 13a. 

Hub. 190. Stilts, 27. C10. EJiz. 448. 
8 5 i. 

Craven % 
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Craven, in Ihe latter end of Style (a), that where a thing is agreed Sq,e 149 

to Ibe done upon payment and receipt, a tender of the payment H ai *d 
and refufal intitles the party to it as much as an a&ual payment j G ****H« 
and the authorities haye been fo ever fmce. Quart 9. Co. 79, 

JOyer , 356. s. Lut. 224. 227. 238. Lev. £nt. 30. %. Sand* 

* 6 ’ 

Then as to the n^xt point, That all fuits pending between 
** the parties {hall ceafe The queiiion is. Whether this goes 
to the caufe of action ? If a man releafe hjs action, and has no other Ca Lit aSg. ■ 
remedy for his right but an adlion, Dees not that difeharge the *’n«if , 
right of the thing ? Now here is an adlion depending j if a man £ ro 
releafe that action, he thereby relcafes the right of actionj and by the 
fame reafon determining the fuit determines the right of the thing, 
bccaufe there is no remedy but by fuit; then this award is final. 

If in trefpafs the plaintiff after the laft continuance releafe the 
action, the right is gonej and if a releafe will do it, why not an 
award l Indeed if the party had two remedies, one by action and 
another by entry, and he releafed Lire action, he might notwithilgud- 
jng enter. 

And as for the releafe to the time of the award made, it {hall not 
be underftood that there was any caufe of adlion meant, if it be not 
{hewn > and if there be, the party may {hew it, and fay that he ten¬ 
dered a releafe to the time of the fubmiffion. 

Pow ell, Jujltce. I think all the three points are final, or if but 
one of them is to, the award will be good for fo much, if that does 
not depend upon another branch of the award which is ill ; and if 
there were any fuits pending, the awarding that they {lull ceafe 
is, that they Hull be at an end for ever ; and the words u now de- 
“ pending” was only tofliew what fort of actions they made their 
award of. And the ten pounds being awarded to be paid u in full 
“ of all demands,’* that Hull be intended in full of all d- ;ands to 
the time of fu'o million, an -1 not to the time of payment (i). And if 2. Cro. 354. 
money be awarded to be paid, and that the other upon receipt {hall *• 74 - 7 *- 

•make releafe, that 1 take to be an award to receive ; and for this ^^ ,+4 ‘ 
he quoted a cafe in the common pleas in his time, and 1. Rol. Ab. 8.°Co.^7. 

254 > 2 55 - fl- 16. 

Holt, Chief JuJlicc — Here the very awarding a fum of 
money is a bar of actions j for by the awarding of money to him 
2 duty thereby arifes and veils in him, which is a good bar wherc- 
cvcr “ accord with latisfaclion” is a good plea ; but anciently it 
was held, that if the thing awarded be not money, but the doing 
of fome collateral a&, the party to whom it is awarded is without 
remedy, and therefore fuch award would be void. But the contrary 
has been held iince j for if two men fubmit to the award of a third 
perfon, they two do alfo thereby promife cxprcfsly to abide by his 
determination (0. for agreeing to refer is a promife in itfelf ■, but 

(a) Stiles, 3S?. 4S1, (.’> Kyd on Awards 

\b) Sec Kyd on Awards, lyS. 

hert 
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Savins 

Cumi. 


here a fum of money is ordered to be paid ; it is immediately a 
duty; and if there were no more than an award to pay a fum of 
* money in fatrsfa&ion of all demands, it would be final. 

And, by the whole Court, the judgments as affirmed. 


"Cafe 42. 
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S. r. lb.!:, t=^. 
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Ward againft Evans. 

A CASE made before Holt, Chief fujlice^ at Guildhall t was 
this : 

One Fellowes owed the plaintiff ftxty pounds by bill of exchange. 
Sir St-phen Evans the defendant owed Fellowes a hundred pounds 
idio b v bill. The plaintiff fends his man to Fellowes with the bill 
for payment. Fellowes fends his man with the plaintiff's man to 
Sir Stephen Evans with the note of a hundred pounds to pay the 
plaintiff his bill. Sir Stephen Evans writes an jixty pounds of the 
i:n .dred pound note, and indorfes it upon the back, and gives the 
plaintiff’s fervant a bill affix ty pounds and ten JhiUings upon ano¬ 
ther pci fon for his Jixly pounds , taking ten jhilliups from the plain¬ 
tiff’s lcivant, who the very next day carries the bill for payment to 
the party, who had juft failed immediately before. 

The quelHon was, Whether this were a good payment by 
Evans to the plaintiff l 

Darnell, Serjeant. There arc three things to be confidered 
here. 

Fir st, How far the tranfa&ion of a fervant as to receipts and 

payments iliali bind his niaffer ? 

* - 

Secondly, What amounts to a payment ? Whether fuch 
a note as was given here is good payment to the matter him- 
ft-tt ? 

Thirdly, Whether, though this tranfaflion of the fervant 
flmuld not bind the mailer generally, it will be binding between 
goldf i.iths, as this cafe is ? 

As to the first he f.ii tlv.t upon this head ofa f< rvantbind¬ 
ing his mailer by his ret, there might be a rcaionable difference 
between the fu units of mt.reh.uits and thofc of other men j for 
probably ffivants ma\ affect their matters being merchants, Sic. 
in point of chat a,e and tliieharge ; but that firtt mutt he in matters 
purely concerning their trade and way of dealing, as to anfwer 
bills of exchange, and letters of advice concerning goods, or fuch 
like, which inquire difpatch ; but he cannot accept a bill of ex¬ 
change, without plain evidence that he has authority to do it. So 
is Lex Merc at. 565. which is an excellent book concerning thefe 
matters. And it is good evidence in that cafe, that the matter 

n*S. 5 . C. Com. 138. S. C. 3. Salk. 442. S. C. 3. Salk ItS. S. C. 12. Mod. 52/. 
Winch, 24, 7.5. 3. Mod. S6. 3. Lev. 299. Moll. 1 . 2. c. 10. f. 19. 27. 29. 

. Bac. Alt. 562. i. atra. 415. 3. Purr. 15:6. t, 31 . Rep. 485. 2. Will. 353. 

allowed 
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allowed the payment or protc fling of bills drawn by him, or gave 

him fuch authority ; for it is hard to put it in the power of a fer- 

vant to ruin his mailer without his order or knowledge. It was TA!,5fc 

never heard, that if a merchant fend his fervant to receive money y 

that he may receive a bill for it; and without doubt it would he 

void if done by any other fervant of a private perfon, becaufe be- . 

yond his authority, which ought to be purfued ftri£tly. 

Secondly', Whether fuch a bill be payment at all ? The law ^ Ray ; 4 * 2 * 
takes no notice of any payment to difeharge a debt but ready 653. 055! lalii 
money, or fomething clfe given and taken in fatisfa&ion [a). A 
lefs fum is no payment for a greater, if not before it is due, or at 
another place than it is payable at. Afar. fo. 25. 

* Thiudj-Y, It being the cafe of goldfmiths does aiot alter the * [ 37 1 
cafe, for the delivery of thefe notes, as is now ufed, is no part of 
their trade; a very new invention, already obnoxious to fuchprac- *• Salk - 44 *- 
tices as deferve no encouragement. 

He agreed, that in fome cafes luch notes may be given for abfo- 
lute payment; as if one come to buy goods of another, and, 
having agreed oil a price, the buyer, upon delivery of goods, give 
the feller a goldf.nhh's note in latisfaclion, this fhall be looked 
upon as payment ytinu: facie, becaufe, being all at one time, it 
lllall he upon the flHer to prove that it was a conditional pay¬ 
ment, and fo cxprcfTcd at that time ; but here it lies upon the giv- r 
to prove that he cave it in fatisfa£lion. T he party's not going 
immediately to call for it is evidence that it was taken in fatisfadtioi. i 
but he went the next morning. 

Holt, Chief fufiiee. It is plain, that the fervant was fent by 
his mailer to icceivc the money, and not the bill. Nr- f , it is alio 
plain, that ii the fervant, upon tender of the bill, had come back to 
the math r to know his mind, and the mafter had fens him back 
for the money, and notwithftanding he had taken the bill, that 
would not have chai ged the mailer (A) ; but here was fomc time for 
. the mafter to alientto what his fervant had done ; but giving fuch Hob. 154. 
a bill as this upon an original contrail, is evidence that it was oll.l.z.c. 10. 
given and received for payment: and he held clearly, that f * 
the iudorfement by Uimns on the note of FAletves was a receipt by J' 
him of fo much money to the ufe of plaintiff, for which an indebi - ' * 

tat us ajfumpjh would lie; and in this point they all clearly agreed 
without doubt. 

And, at lall, they all agreed, That if a mafter fend his 
fervant to receive money upon a getelfmith's bill , or any other, and 
he take another bill upon ano'her perfon for payment, that liia.ll 
not bind the mafter without tome iubl'equent act of content, as if 
he do not fend the bill back in reafuiiable time, with regard to 
circumftances, &e. 

(a) See 3.&4. sfw, c. 9.1'. 7. Smith. Frftir Term, 5. Jitiic, ia 

(b) See tin, valeU Sir Chant, 'iiioreltl L«it. 10. Mod. 71. U7. Holt, 46.1. 

And 
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And rloi.T, Chief Jrt/lice, dcfired the Counfel, if they were not 
fatisfied with the opinion of the Court, to have their bill of excep¬ 
tion, and that he would fign and fcal it, that they might have a 
writ of error, which they declined (a). 


(a) And by the whole Court, 
judgment was given lor the plaintiff. 


S. C. z. Ld. Ray. 931. 
Rep. 13S. 


S. C. 1. Comyj 


Cafe 42. 


Anonymous. 


If one of two pER Holt, Chief Ju/licc. If there be two corOnerSj one 
coroners be in- A w }j ereo f being a beggar fuffer an efcapc, it is very hard to 

fer VC an ^fca^e' c ^ ar g e *be other with it. The cafe cane before me once, and I 

yet ^le' other would not tfkc upon myfelf to determine it, though my brother 
ftuli not be Levinz reports that 1 would have over-ruled him in the excep- 

charged. cion (a). And that cafe has been argued fcveral times in the 

3. Lev. 399. common pleas, but not adjudged : But the Court thought it 
*. Mod. 13, 24. hard to charge the other. See the cafe of Butcher v. Porter (£), 
Show. 400. i n the time of the late king. 

(a) Taylor v. Clcrke, 3. Lev. 359. (A) Carth. 243. t. Show. 400. a. I.d. Ray. ioxy 

* Godolphin and his "Wife agahijt Tudor. 

Leave to plead A DEMURRER was joined in Eafler Term lad, and all con- 
ttiflut alter it. Tx. tinuing in paper, 
murrtr joined. 

c. poA. Z34. . They moved now to change their plea, and plead a matter 
SX.2ls.-dk.468. ifluable. 

a^s'aL oie** 5 '" ^ >ER Curiam. It is very regular while it is in paper to 
Poll. 84. 88. change or amend upon payment of colls. 

Id* Ray. 664 And motion was granted upon payment of cofts. 

679. 856. 1. Barr.cs, 110.212. 2. Barnes, 134. 5. Com. Dig. “ Pleader” (C. 6.). 


*[38 ] 

Cafe 43. 


Cafe 44. Lord Harry Scot agabrfl Brace, Redmond, and Others. 

Bail In error a BOND was for the fafe return of fuch a fhip (fuppofc under 
upon bond with A a hundred pounds penalty) and judgment thereupon in the 
5 ^Coin^big. common pleas, and writ of error here. 

41 Pkader”709, The queftion was, Whether there Ihould be bail within the 
7 ia ilatute ? 

And pep. Curiam, Let there be bail nift (a ). 

(/1) See Putt v. Coney, Stra. 476. 

Cafe 45. Monkton againjl Afhly and Others. 

Trefpafs tat r pRESPASS for breaking plaintiff's clofe, treading his grafs, 
^ ki «nd hunt* ^ bunting and killing his rabbits, with a continuando of the faid 
big'and wSg trefpafs, as to all the particulars diverfs diebus ct vicibus , 
his rabbits, may be laid with a comnuevdo .—S. C. *. Salk. 638. S. C. Holt, 697. S. C. a. Ld. 
Ray. 974. a. Roll. Afcr. 549. Skinner, 42. 641. Carthew, 230. a. Mod. 253. 5. Mod. 178. 

j. Lev. zto. 3'. Lev. 93. 2. Ld. Ray. 936. Cowp. 8a8. 5. Com. Dig. “ Pleader” (3. M. 10.). 

from 
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from fuch a time to fuch a time. After verdift and entire da¬ 
mages, 

Salkeld moved in arreft of judgment, That of their own 
(hewing they had recovered damages for that for which they ought 
not to have recovered ; for every entry, hunting, and killing, is a 
new trefpafs (a). A defendant came every day upon the plain¬ 
tiff’s ground to claim it as his own ; and it was held that he could 
not be declared againft with a continuando (b). Nothing pro¬ 
perly can be laid in continuance but ads of duration in tliem- 
felvcs, as nuifance, flopping of lights, water, feeding of cat¬ 
tle ; for thefe are permanent things, and have duration without 
intermiflion, and therefore may be laid with a continuando. And 
other things can by no means be continued, as killing a man’s 
horfe, cutting a tree; for there the trefpafs terminates, with the 
very ad, and cannot be repeated. So the queftion wiil be then of 
ads that maybe repeated, and in what cafe* they may be alledged 
with a continuando ? If the iirll entry is luppolcd to be without 
an oufier , the fecosrl entry will be fuch a new trefpafs as cannot 
be called a continuando of the hr ft; and a re! cafe of the firfl will 
not difeharge it; but if the firfl: ad amount to an oujier, all fub- 
fequent ads are continuances of it | r c)\ and he faid, without this 
diftindiou, the books were not rcconcileable. In Fitzberbert (d) t 
trefpafs for breaking his clofe, and cutting his grafs with a ccn- 
tinuando , muft be underftood of an adual oujier , 20. Hen. 7. fd. 3. 
and Butler v. Hedges (c), which he faid was a wonderful fir eng 
cafe, and contrary to the calc of Brook v. Bijhop (f). 


MomxtoA 

afamjt 

AtHLY AKp 
Othcpi. 


* Montague, for the plaintiff. As to the objection, either it * [ 39 1 
is poflible oritisnotj if poflible, damages may well be for it; if 
impoffible, the Court will intend the damages to have b. .1 given 
altogether for that which is poflible, and not for that which is 
impoflible. 

Salkeld, for the defendant. The damages muft be intended 
.to have been given for whatever we arc exprel'sly charged with, 
and all the particulars of the trefpafs arc fpccially and exprcfsly laid 
in a continuando: Indeed, if he had declared with a continuando 
of the trefpafs aforejaid generally, the Court would apply the pr<e~ 
ditius to that which might be continued; but they cannot do it 
againft the exprefs allegation of the party; and an oujier cannot 
be intended in this cafe. 


Holt ,Chie/JuJlice. I cannot fee but thata man may lay entering 2. Salk. 63*, 
into his clofe, and hunting in his warren, with a continuando of C39- 
the fame, for feveral days: it is not indeed one continued aft, that 
lafts from one day to another; but it is, that the defendant has 


(a) Year-Book z. Jl UK 3. pi. 

(ti) Year-Book zi. Utn. 6. pi. 43. 
abridged by Fitzberbert, “ Trefpafs,” 
P*■ i *• 


(r) See Yelv. 126. 1. Browr.l. 213. 

[jj Kitz N. B. 91. 

{/■) 1. Lev 2to. S. C. i, Sid. 319. 
(y') Eiitcr Tenn, 2 Queen Awe. 

been 
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Other*. 


x. Lev. 310 . 
x. Sid. 319. 


Co. Lit. aS 7 - 


*[40] 


Carthew, 144. 
330. 

Skinner, 42. 

• 4 *. 
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been hunting there daily, &c. and that is pradifti tranfgreJjionetH 
co r tinucd; and I cannot agree to the cafe in Yclvcrton , but it was 
in favour of the judgment. But to fay, that if trefpafs be laid witH 
a continuando , nnfwering the original trefpafs is of confcqUence 
an anfwer to the continuandoy feems ftrange; for the continuandb 
is a trefpafs continued, which ought not to be unanfwcred. If I 
lay, that on l'uch a day J. S, entered into my wood, and cut fo 
many load of wcod ; and carried them away, continuando quoad the 
cutting, it is fcufelefs, and fo is the cafe of Butler v. Hedges , 
which you deny as to the throwing of the logs; and when fuch 
trefpuflcs that lie not in continuando are bid with a continuando , 
the Judge ought not to fufFer any thing to be given in evidence 

but the firfl act. 

»• 

Powell, j'ljlice. Why may not the hunting lie in conti¬ 
nuance, as well as the feeding ot cattle ? for as a man cannot hunt 
night and day incellimtly, fo cannot a beaft feed ; nor is the feed¬ 
ing yelterday the fame identical continued feeding in your fenfe 
nt unintermiflion: yet trefpafs quoad dcpajlurccon ’ is frequently 
laid with a continuando ; but cutting a tree cannot, or killing lo 
many rabbits fuch a day conti nuands y or entered and took away 
fo many loads of corn fucli a day, you cannot fay continuando ; but 
the way is to fay, that fuch a day the defendant entered, and did fo 
and fo i and diverjis die bin et vicibuSy between fuch a day and fuch 
a day he did, &c. and in thefe cafes there ought to be no eviJence 
but of fuigle inltance, and the jury can give no damage but as for 
as their evidence : and fo are the cales in the Year-Book of 
Herny the Seventh and Richard the Third t whicli you quoted. 

Holt, Chief Jufiice , took this difference as to the oujier : If 
you lay an oujier in your declaration, you mult lay a re-entry , or 
elfe you cannot recover the mejne profits ; but if you enter, you 
may lay it with a continuandoy if it will bear one, and recover 
damages for the entry and mefne profits. 

And at another day, the whole Court * held it well, and 
find, that a trefpafs for prollrating a bench with a continuando was 
held good j fo concnlcavit et ajfumpfit lies in continuance. Cutting 
certain quantity of wood lies not in continuance: But to lay that 
well, fee the Year Book 31. Hen. 6. But this here is relative 
to no quantity, but a continuance of a fmall kind of trefpafs. If 
it had been, that he killed three rabbits that day continuando , it 
had been bad: fo if for cutting five hundred loads of corn fuch si 
uay; ami they in that cafe can give no more in evidence than what 
was on that day. 

Judgment was given for the plaintiff. 


The 
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The Queen againjl George. Ca&46. 


A CONVICTION upon the ftatute of 4. and 5. Will. 

^ c. 11. wasj that the party, “ exijltns diffoluta pcrfona , 
hunt and kill fo many hares. 


CsP Maty A Conviction for 


** did game 

mult llate the 
negative qu4i* 


And it was quafhed; becaufe it was not faid, that he was not fica |‘ on - • 
qualified ; for there are many diflolute perfons worth two thoufand s - *-■ P 0 ^- 57 * 
pounds a-year, and who are-,by confequence,qualified to hunt, Sic. (<?). 


(<j) See Rex v. Chip, i. Stra. 711. ; 
the Queen v. Mathews, 10. Mod. 27.; 
Hex f. Marriott, 2. Stra. 66. Rex v. 
HiU, a. Ld. Raym. 2415. Rex v. Jar* 


vis, 1. Burr. 248.; Bluet yvi o* v. 
Needs, Corny. Rep. 5*5.; Rox t. 
Wheateman, Dougl. 331.; Rexv. II..U, 
x. Term Rep. 320. 


Anonymous. 


Cafe 47. 


A SPECIAL juftification muft be of matter of fail, and not Special Juibfi- 
of record 5 for matter of record muft be pleaded even by an cation, 
officer. 


Anonymous. 


Cafe .; 3 . 


TJOLT, Chief JuJlice. A writ of inquiry cannot be qmfhed, writ 

until it be returned and filed; but before the return it may vt 'nqu.'ry. 
be fupeifeded, quia improved} cmanavit . 4 3- 


Anonymous. Cafe 49. 

TJOLT, Chief Jujlice. If an order on whiJi appeal lies be o>. Itr r m-rved 
removed b y certiorate before appeal, if outfit not to be hied 
until the Court is informed of the matter; and tneu they v giant 1 “ I>J ' C 
apr-nedendo , uotwith(landing the certiorari. Ant-, -,3. 

To 0 .'."3. is. Med. 6/,6. 


Shepherd and Daily againft Orchard. 


Cr.fe 50. 


OHF.PI 1 KR 1 ) and Baity brought a writ of error, and made ff. un error by 
two attori.ies upon \\w feirc fujas : the one attorney ailignrd t " ,, » f ’ Kre . 
error; to which the defendant took ijfue ; and then the other would 
plead in abatement of the writ. \n 

Per Curiam. If on«* of the plaintiffs had made default, he ; rl-. - c.u 

fhould be fevereii; but if they go on, they mull proceed j »:i::Iv; ten.;.'.. 

and if one attorney will aihgn error, Sic. without authority from 1-'f-j. i\\ 
both, wc cannot help him. 

Let him take his remedy again!! tire attorney. 

Anonvmous. 

j 

XjOTE, Tf a record of this Com t b. ; i .-ded,' £ .'.*■• e.-.s? 

without more, is a compleat iilue. 

■ Vol.VI. E * TV* 


1 . LvV. I.. 

_ * «i r c 

1 .» li-\ Od. 

t -i.-c A'n. 666. 




7 “ 3 - 
Cafe 5r. 

Xul?Ul record. 
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Cafe 52. 


* The Queen again# Dyer. 


A mwifliui on 
a penal ftatute 
muft fhew that 


'T'HE defendant was convi£ted upon the ftatute of 7. Jac. i. e. 7. 
for embezzling yarn delivered to him to be woven. 


the defendant The convi&ion begun : “ Whereas complaint hath been 
“ made before us, A. B. lAc. juftices of the peace in C. by 7 . S. 
a conviAlon “ tllat on a day »*' a »d fets forth the charge: it further feta 
Hate that “the forth a fummons made by them to bring him in; and that by 
** defendant was virtue thereof he appeared before them on Tuefday the feventeentn 

•• fummoned, 0 f yfp r H j n the year 1702 . 

•« and did by r 1 ' 

“ virtue there- The objf.ction made was, that a fummons is eftential in the 
“ °T a £ pear ? n ca *" e * an d that here it appeared on the face of the conviftion, 
“ 17th that there was no fummons, for the fummons fhewn is impoftible, 

and it appears there being no fuch day as Tuefday the feventeenth of April in that 
by thi /.i.MA- year; for the feventeenth of April in that year was on a Friday . 
back, of which _ 

the Court is To this it was offered for anjiver 9 that the order had 
bound to take been good without fetting that matter forth; for things incidental 
notice, that the to a jurifdi&ion need not be fet forth, but things accidental 
17th ° { v A f ri ' muft (*)• A return was made to a habeas corpus , directed to the 
the* °convidtwn chancellor of Oxford , that he was a juftice of peace, &c. and that 
fiullhcquaftied; the party was convi£lcd before him for extortion, without fetting 
for the time of forth the manner. It may be obje£led, that though perhaps it 
*5 fummons needed not to have been fet out, yet if you go about it, you muft 
Wng mptfthit, Jq j t wc u at your p C , ii, B u t what is faid, is only under “ a 
if ** there*" 1 had M whereas f and by way of recital ; and the words do not fay, 
been no fum- that he did not appear; but fay, that he appeared at a day impof- 
mons. fible; which does not exclude an appearance at a day poffible: 

S.C. i.Salk.181. a °d according to the rule in Alton Wood's Cafe(b) y and Plowden (c), 
S.C. Holt, 157. that which need not be Ihewn, if fhewn ill, (hall not vitiate (dj. 
foil. 96. 

a. Ld. Ray. Holt, Chief JuJlice. Of common right the party ought to 

1405.1546. be fummoned, if pofliblc ; and it would be well to let forth, that 
fi 3 °* he was fummoned and appeared (e) y or did not appear, or could 
*°Stra. not found to be fummoned ; and though the aft of parliament 

a. Burr. 679. orders that the offender fnall be convi&ed, yet that muft be in- 
1. Term Rep. tended after fummons, that he may have an opportunity of making 
3 '$• his defence; and this fuminary jtirifdi&ion ought to be held ftri£tly 

to form, and every thing ought to appear regular in them; ana 
they ought to make A memorandum, that on fuch a day complaint 
was made; that thereupon a fummons iAiled returnable on fuch 
a day; and that-the party being fummoned did or would not ap¬ 
pear, or could not be fummoned, &c. It is abominable to con- 
vift a man behind his back. 


(a) See the Year-Book 9. lln. 6. 
pi. 44. and the cafe of Crefwicl; v. Rokef- 
fcy and Others, %. Bulil. 48. 

(41 x. Co. 40. Jenk. 251. 

(«) Plowd. 3a. 

(d) See ycar-Book xa. //». 7. p'. ta. 


a. Jones, 50. Raym. 19a. Dyer, 95. 

(e) That the dcfcfl of the Jimmtnt is 
cured by the affmrance of the defendant, 
fee Reg. v. Barrett, Salk. 383. Rex v. 
Johnlton, 1. Stra. a6x. Rex v. Aikin, 
3. Burr. 1785. 

And 



fefiiehaeimas Tentt, i. Qiieeii A»tie* in R, 

And all the Court AGREED, that of common right there Th»Qjrtx* 
feught to be a fummons \ and that the almanack is part of 5 ^ 
jkhc law of England, of which the Court mnft take judicial * 
hotice (a) \ and that nothing could make this good but an intend¬ 
ment, that tiie juft ice would hot convidt one without a fummons. 

* Powell, JuJiice^ faid, that if ana&ioh were brought againft • r A j 1 
an officer upon execution of this conviaion, it Would not lie, for L 4 i 
an erroneous convittion would juftify him (tj. Indfeed, if you 
had IheWed no fummons, perhaps the Court Would intend one, 
according to precedents; but here you ftiew a fummons, and an 
appearance at a day impoffible: and he laid that my Load Hale 
iifed to fay, there ought to be a fummons. 

And for the faid objection, the convi&ion was qualhed per 
tot am CuRiAMj the laft day of Hilary Term after. 

(» Port. 81. 160. *5a. r. Lev. 341. 95. Hard. 484. Strange, 100*. i.WJi, 

(£) See on this fubjeft, 10. Co 76. 153. 2. Wife. 105. *75. 393. i, EL 
Cro. Car. 60a. 1. Vent. 173. 1. Lev. Rep. 553. 


Anonymous. 


Cafe 53. 


T)ER Holt, Chief Jufliee. No man that keeps a publick - 
houje ought to be A constable. 1 


Conftable. 
Ld. Ray. tjt. 


Anonymous. 


Cafe 54. 


'M'OTE per Holt, Chief JuJlice. If, before a writ be taken ,f 30 attomc y 
out, an attorney promife to appear to it, and it is a r r wards Tr^OialTbe 
taken out, and Ihewed to him, he ought to appear; but that is no ^ptiLi to file 
adtual appearante; but if fuch undertaking be after the *.-it is appearance, 
a&ually taken out, it is an appearance. Ante, 16. 


Poft. 86. 1. Stra. 114. 445.693. and fee the rule upon this fubjedt, Mich. Term *654, Tidd’a 

Prac. 124. 


The Queen againjl Orbell. Cafe 55. 

^THE INDICTMENT ftated,that the defendant fraudulently, fo ' 

and per confpiratiamm , to cheat f. S. of his money, got him f oc ^. r ^ oc U ' ,Cn * 
to lay a certain fum of money upon a foot-rcce y and prevailed with s c , Iod 

the party to run booty. 409 .' 

The Court would not quafh it upon motion (fl), for they p 
faid, that being a cheat , though it was private in the particular, ,u I( * 5 ‘ 
yet it was public!; in its confequenccs. u. Ray. 36 *. 

And note, The defendant, after this motion, would not plead Afterapercmp- 
till he was ferved with a peremptory rule. toan'indSS 

. for a nufdcmcanor, it iliall be tried the fame Term. — Poft. 114. 4. Com. Dig. “ Irdiftmtnt" ). 

(«) See 4. Com. Dig. •« lndiffmcat," (H.) 

E a 


And 
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Os«k And for that rcafon, by the courfe of the Court, it was faid, that 

Quell k' s plea ought not to be received without bail to try it the fame 
Term j whereas if he had pleaded freely, he need not try it till 
the next Term. 

And ordered per CuRiam, to give bail to try it this Term, or 
the fitting after. 


Cafe 56. Chctly againft Wood. 

In debt on a re. T N debt upon a recognizance, the plaintiff fet forth a recogni- 
•ognizance in * zance acknowledged in the court of common pleas before Sir 
Picas, ifthede- ^ £ORGE Triby, et JociSs Cuts ; and upon nul tiel record plead- 
claratLn itate it e( ^» roc 'hrd was produced, and was a recognizance taken be- 
as taken before fore Justice Nevil, in his chamber in London , and brought by 
Si a Ceobgz him and delivered into court after at JVejlminjicr. 

Trisy et joc'it 

Juis, and it «p. The queftion was, Whether this were a failure of record? 
pear to have * J 

hwn taken be- It was agreed, that recognizances in this court are always 
“ nolhcr entered as prefent in court, and never mention a day certain; but 
bens, and by him ,n the court cf common pleas they make an entry of a recogni- 
delivercd to the zance entered into at a Jut 1 - i.’i chamber on a day certain, and 
Court, the van- there it binds land from the »•« ry day of the caption, and a feire 
mtte j* fatal. facias may be brought upon it. in cither county, that is, in London 
S. P. poll. 132. or in Middlefex la). 

*.C. 1. Salk. 5 64. 

* [ 43 1 * And being move d again at another day, it was offered, that it 

I.C.a.falk. 659. was a conftant practice in the common pleas,for above thefe twenty 

S. c. Holt, 612. years, to recite recognizances taken at Judges chambers, as taken 

*£■“■*•* in court. 

966. 

* *Mod** a ^ 0 which Holt, Chief fujlice, anfwercd. Then they muft make 
«' an if 45 their entry fo, or elfe their ufage is contrary to law, and not to be 
Ld. Ray. g 4 . regarded; but here the entry is made, that the recognizance was 
757. 819.114*. taken in London before a Judge in his chamber. 

*.* Wtn* , jj 4 . And per totam Curiam, here is a variance ( h ). 

340. 

(«) See the cafe of Hall v. Wmchfitld, [l>) See Rex Lockup cited 1. Tciwn 

Hob. me. Rt-p. 240. 


Cafe 57, Anonymous. 



Per Curiam. The juftices names need not be fubferibed to 
it, but it fhould be refponfio jufticiar. &c. patet\ and it fhould 
ft ate them to be juftices of our lady the queen. 


But 
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But before this was difcovered it was filed, and the recognizance A nrtiarM to 
into which the party had entered, for laying the caufe in purfuance ^ moYe ® 
of late aft of parliament (*)» was eftreated. f&meat is no 

JuptrJtdtto) un» 

And THE Court faid, that if the party that removes an indi&- left recognisance 
ment by certiorari do not enter into recognizance to try it the givc ”’ pUT ^J 
next affize or Term, or at the fitting Within theTerm , the certiorari tirJU 9 At** 
is no fuperfedeas (b). c! n. ' 

10. Mod. 193. 1. Burr. u. Burr. 14(2. 


Secondly, That failipg of trying is a forfeiture of recogni¬ 
zance, after which they will not hear a motion in arreft of judg¬ 
ment. 

But they doubted whether for this want of a due return, being a 
kind of album breve , they fhould order the jufticeS to make a 
return, and refpitc the recognizance in the mean time. 


No' motion in 
arreft of judg¬ 
ment after re¬ 
cognizance for¬ 
feited. 


Note per Curiam. 
procedendo can go (c ). 


After certiorari returned and filed, no 


No froccdind* 
after etniereri 
filed. 


(a) 5. and 6. Will, fif Mary, c. *1 and 
S. andq. Wilt. 3. c. 33. Sec 2. Hawk. 
P. C. ch. 27. f. 48. 

(i) Seethe Queen v. Bothcl, ante, 33. 
(r) Sec the Queen v. Eothcl, ante, 33. 
Anonymous, ante, 40.; The Queen v. 
Dixon, poft. 61.: but if the caufe fug- 
gifted to obtain a erriiorari fhall appear to 


be falfe, a procedendo fhall go, although the 
return he filed, Anonymous, 1. Salk. 
144. but tile writ muft be firft fuper- 
fedtd, y uia in'f rcn dc cmanavit ; and the 
return be taken oft' the file, Rex v. 
Wakefield, 1. Burr. 48S. for a procedendo 
cannot be moved for while it is upon the 
file, R*x •. Lewis, 4. Burr. 1439. 


Anonymous. 

P iR Curiam. If a number of perfons meet pcaccihly on a 
lawful occafion, and a fudden fray happen between them, it 
cannot be made a riot ; but if ftveral meet upon an unlawful oc¬ 
cafion, and a fudden fray happen between them, and a pcrlon who 
came upon a lawful occafion join in the fray (u), it may make 
him a rioter as well as the reft. 


** Forcible 


Cafe 58* 

What fhallcoa- 
ftitute a xiot. 

Skin. 118. 

1. Salk. 59 j. 

1. Hawk. P. C. 
ch. 65. f. 3. 

4. Com. Dig. 
Entry" (D. 8.}. 


(a) See the cafe of Rex v. Royce, Burr. 1073. 


Anonymous. 59 * 

TTOLT, Chief Ju/fice. You cannot except againft a juror a N ° u “ c ^“ 
** upon a writ of inquiry. of enquiry. 

Ante, 40. Carth. 70. 86. 36a. 371. 

Anonymous. Cafe 60. 

TNDICTMENT for exercifing artem myjleriam. Jive occupa - tn dia nicnt on 
a tionem des la taylors , not having ferved, &c. quafhed (a), 3 "“ 

(e) See the cafe of Davifon v. Qarber, Hob. 1S3. 

K 3 
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ecar y AN adtion on the ftatute 14. & 15. Hen. 8. c. 5. for pradtifing 
phyfick. within feven miles of London without licence. 


Cafe 61. The Queen againft Croffe. 

An attachment f'lROSSE confefled on interrogatories, that a copy of a writ 
cantemptuouny ^ being feryed upon him, and the writ (hewed, and before he 
of tbe comt on knew the contents of it, or out of what court it was, he had (poke 
king arretted, with contempt; and this was judged a contempt. 

toft. 74. 7. Mod. 31. 1. Salk. 84. x.Stra. 1S5. 567. Sayer, 47.114. a. Stra. ?o6S. LA. Ray. 
>364. a. Com. Dig. “ Chancery,'* (D. 3.) a. Hawk. P. C. ch. as. (. 36. 

* [ 44 ] 

Cafe 62. * The College of Phyficians againft Rofe. 

An apothecary 
▼ifidng a pa¬ 
tient, judging of 

hie difeafe, and The cafe," upon a fpecial verdi < 3 , was, that the defendant being 
fending in me- an apothecary by trade, was fent to by John Scale, then fick of a 
curel^is not* a certa * n diftemper j and behaving feen, and being informed of the 
praaifitgtfphy- faid diftemper, did, without prefeription or advice of a folior^ 
Jkk contrary to and without any fee for advice, compound and fend to the faid John 
the 14. and 15. Scale fcveral parcels of phyfick as proper for his faid diftemper, 
f .8. c. 5. only taking the price of his drugs. 

The queftion was. Whether this is a praftifing of phyfick, 
fuch as is prohibited by the ftatute i 

And after feveral arguments, the Court at laft unanimoufly 
agreed, that pradtifing of phyfick within this ftatute, confifts. 

First, In judging of the difeafe and its nature, from the con- 
ftitution of the patient, and many other circumftances. 

Secondly, In judging of the fitted and propereft remedy for 
the difeafe. 

Thirdly, In diredting or ordering the application of the 
remedy to the difeafe : and that the proper bufinefs of an apothe¬ 
cary is to make and compound, or prepare the preferiptions of the 
doftor purfuant to his directions. 

And it was agreed, that the defendant’s taking upon him- 
felf to fend phyfick to a patient as proper for his diftemper with¬ 
out taking aught for his pains, is plainly a taking upon himfelf to 
judge of the difeafe and fitnefs of remedy, as alfo the executive or 
directing part. 

Et per totam Curiam, The plaintiff had judgment. 

Note, This judgment was reverfed in the houfe of lords, et 
juft, &c. 


Hen. V. C. 5 
provided he on¬ 
ly charge for the 
medicines, &c. 

S. C. 16. Viner, 
341. 

S.C. 3. Salk. 17. 
5 . C. 1. Brown, 
P.C. 78. 
a. Salk. 451. 
•.Show. 158. 

4. Mod. 47. 

5. Mod. 3*7. 
Corny. 79. 


Cafe 63. Ford agahft Lord Grey. 

In ejeament, A T a trial at bar in ejedtment, the ftatute of Limitation being 

the poflefTion of £\ thefe fcveral points were ruled upon evidence: 

enejointenantis r r 1 

Che pofleflion of the other, Co aa to prevent the ftatute of limitation.—5. Mod 3S5. a. Jones, *7. 
Salk. 205. j. Burr. 4635. Run. Ejcd. *7. 

FlRIT, 
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First, That the pofTeifion of one jointenant is the poiTeffion 
of the other, fo as to prevent the ftatute {a). 


Foap 

mgmj | 

LtiaGur. 


/ 


Secondly, That in proving an entry and claim, it is necef- Evidence of • 
fary to prove the claim to be upon the land claimed (without fpe- J*™*- 
cial caufc) : and alfo that it be animo clamandu Co. Utaj* 

3. Wils. 3*3. 3. Com. Dig. “ Claim," (A. a.) • 

Thirdly, If a man make an anfwer in chancery prejudicial Anfwer of aRc- 
to his title, and afterwards convey away his eftate, this anfwer can- 
not be read againft the alienee by any claiming under the alienor. 

a. Vent. 7a. 3. Mod. a59. 4. Com. Dig. •* Evidence,” (C. 3 ) 


Fourthly, That the recital of a leafe in a deed of releafe, is The recital of a 

good.evidence of a leafe againft the releafor, and thofe that claim k * fe , is ev.dence 
° ,1 k - 0 of a kafe. 

under him. a.Lev.108,109. 


* Fifthly, A fine was produced, but no deed declaring the * [ 45 ] 
tifes j but a deed was offered in evidence which did recite a deed The bare recital 
of limitation of the ufes; and the queftion was, Whether that was of a deed of ufea 
evidence ?—And the Court faid, that the bare recital of a deed “P®” a fine * «» 
was not evidence; but that if it could be proved that fuch a deed ^erTt^deed 
had been, and loft, it would do if it were recited in another. And j s i„ft # 
it not being proved that ever there wjs a deed leading the ufes of prec. Ch. 59, 
the fine, the Counfcl of one fide oppol’ed the fame deed of recital's »»6. 
being atall read: but the Court faid, “ We cannot hinder the ^ * 54 * 

“ reading of a deed under feal j but what ufe is to be made of it, ™ 

“ is another thing.” ,31. 494. 579. 

339. 10. Mod. 41. 4. Com. Dig. “ Evidence" (B. J.), 


Sixthly, A deed bore date in the twenty-fecond year of a deed i» good, 
Charles the Second , in the year of Our Lord 11671. An ' notwith- 
Handing tlut miftake, the year of the king being certain, it was 
Well. Co. Lit. 6. a. 

a. Co. $. *. Roll. Abr. *1. l.Salk. 46*. 4.Com.Dig. “Fait"(B. 3.). 

Seventhly, If there be two joint tenants in fee, and one of if one joint-te. 
. them levy a fine of the whole, this amounts to no oujler of his nant levy a 
companion, but it is a fever ance of the jointure, though he be in t * s h ' ft- 
of the old ufe again; as if a man feifed of a manor levy a fine vt . r<inc ’ c> !j_ 
of the demefnesy the manor is gone for ever. Sir Moyle Finch's though it be to 
Cafe ; and after the fine, though he has the fame old ellate, yet 1 C the old ufes. 
has it in another manner; for the fine, being far conufance de Hob. *7. 
droit come ceOy prefuppofes a feoffment; and it one feifed as heir Llt ' I ^*' 
to the mother, levy A fine fur grant et render , the eftate (hall go j^ ES> s8 
to the part of the father (A) ; otherwife of other fines. p rec . cii. 124. 

Stra. 1a. 4. Com. Dig. “ Eftatcs" (K. 5.). 


Eighthly, A deed of title to leflfor of the plaintiff of a will, Ent:y upon an 

(fuppofe, except Black-acre,) thellatute of Limitationbcingpledfkdy 

and an entry and claim being offered in evidence to avoid it, they w Ray 7 j 0> 
were put to prove the entry to have been in another place than 
Was excepted. 


(4) Sec Empfon v. Shaekicton, a. Bl. 
Hep. 690. and S. C. j. Burr. 




*(i) See 3. Com. pig. “ Difcent” (C. 
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Cafe 64. 


Afhby againfi White. 


Buckinghamshire, ) \tATTHIAS ASHBY complains, 
_ to wit. j iV1 of William White, Richard Tal¬ 

bots , William Belly and Richard Heydoriy being in the cuftody 
of the marshal of the Marjhaljea of the lord the king be- 
foic the king him fell’, for that, to wit, That whereas on the 


the lord the now king, a certain writ of the faid lord the now 


Record of an 
a&.ortontl'H cafe 
brought by a -vo¬ 
ter aga*nft the 
returning tjjietr 
for muting to 

take hi? fell at twenty-fixth day of November, in the twelfth year of the reign of 

the ckftion of a ■ • ■ - .® 

member of pai- 
liamcnt. 


king i flucd out of the court of chancery of him the faid lord the 
now king at fVcflmirtfler in the county of Middlejex , directed to 
the then fheriff of Buckinghamjbire aforefaid, reciting that the 
faid lord the; king, by the advice and aflent of his council, for 
certain arduous and urgent buiineflcs concerning him the faid 
lord the king, the Hate, and the defence of his realm of England , 
and of the church of Lnglandy had ordained his certain parliament 
to be hoiden at his city of JVeJlminJter on the fixth day of Febru¬ 
ary then next coming, and there with the prelates, nobles, and 
peers of his faid kingdom to have difeourfe and treaty, the faid 
lord the now king commanded the then Iheriff of Buckingbamjhirt 
by the f.iid writ firmly enjoining, that, having made proclamation 
in his next faid county after the receipt of the faid writ to be 
hoiden, of the day and place aforefaid, two knights girded witft 
fwords, the moft fitting and difereet of the county aforefaid, and of 
every city of that county, two citizens, and of every borough 
two burgcfics of the more difereet and moft fufficicnt, fhould be 
freely and indifferently chcfen by thofc whom fuch pioclamation 
fhould concern, according to the form of the ftatute thereupon 
made and provided, and the names cf the fame knights, citizens, 
and burgeiles fo to be chofcn, to be inl'crted in certain indentures 
thereof to he made between him the then fheritf and thole who 
fhould be concerned at fuch election (although fuch per Ions to be 
chofcn fhould be prefenl or abl’ent), and fhould catifc them to 
Conic ;M the faid lay and glace, fu that they the faid knights, cili-i 
zens, and burgelils, might fuvcrallv have full and fufficicnt power 
for ti.:r.:fdvc3 and the commonalty of the county, cities, and 
boroughs afore Lid, to do ^ndconfent to thofe things which fhould 
then happen to be oidaiind tin re of the common-council of the 
faid realm of him the faid lord the now king (by God’s affiftance), 
upon the bufinede*. aforefaid, fo that for want of fuch power, or 
became of an improvident election of the lyjights, citizens, and 
burgelils afoi\«.ud, the faid bufineffes might not in any wife 
remain undone, and fhould ceitify without delay that election made 
in the full couniy of him the then fherift', diftin&ly and openly 
under his feal and the feals of thole who fhould be concerned at 
that cledlion, to the laid lord the now king in his chancery at the 
faid day and place, fending to him the laid lord the king the 
counterpart of the indenture aforefaid, fewed to the fame writ 
together with that writ j which faid writ afterwards, and before 

tht 
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the fixth day of February, in the writ afore&id mentioned, to wit,' amit 
on the twenty-ninth day of December , in the twelfth year above- 
faid, at the borough of Aylcfbury in the faid county of Bucks , was WllIT ** 
delivered to one Robert tveedon , Efq. then IherifF of the time 
county of Bucks, to be executed in form of law; by virtue of 
which faid writ the aforefaid Robert Weedon being then and there 
fheriff of the county of Bucks aforefaid, as before is fet forth, 
afterwards, and before the aforefaid fixth day of February, to wit, 
on the thirtieth day of December , in the twelfth year abovefaid, at 
the borough of Aylejbury aforefaid in the faid county of Bucks, 
made his certain precept in writing under the fcal of him the {aid 
Robert Weedon of his office of IherifF of the county of Bucks 
aforefaid, directed to the conftables of the borough of Aylejbury 
aforefaid, reciting the day and place of the parliament aforefaid to 
be holden, thereby requiring them and giving to them in com¬ 
mand, that having made proclamation within the borough aforefaid 
of the day and place in the fame precept recited, they fhould caufe 
to be freely and indifferently chofen two burgefles of that borough 
of the more difereet and moft fufficient, by thofe whom fuch pro¬ 
clamation (hould concern according to the form of the ftatutes in 
fuch cafes made and provided, and the names of the faid burgefles 
fo elected (although they (hould be prefent or abfent), to be 
inferted in certain indentures between the (aid flier iff and thole 
who (hould have intereft in fuch election, and that lie ilioukl caufe 
them to come at the day and place in the fame precept recited, lb 
that the (aid burgefles might have full and fufficient power fur 
themfelves and the commonalty of the borough aforelaid to do and 
confent to thofe things which (hould then happen to he ordained 
there of the common-council of the faid realm (by God's abid¬ 
ance) upon the buftnefles aforefaid, fo that for want of fuch power, 
or becaufe of an improvident election of the burgefi'es aforef.u J the 
faid bufinefles might not remain undone, and that they mould 
without deiay certify the ele&ion to him the faid then Iheriii', 
fending to the fame merit!* the counterpart of the indenture afore- 
£pd annexed to the faid precept, that he the faid (lieriff might 
certify the fame to the faid lord the king in his chancery at the 
day and place afoiefaid j which faid precept afterwar. Is, and bifoie 
the faid fixth day of Febnury, to wit, on the fame thirtieth day of 
December in the year abovefaid, at the borough of Ayljluiy afoi e¬ 
faid in the faid county of Bucks, was delivered to them the faid 
William White, Richard 'Talbots, JPiUiurn Bell, and Richard 
Hcydon then, and until and after the return of the fame wiit 
being conftables of the borough of Ay It /bury aforefaid, to be cxe- 
. cuted inform of law j to which faul William fp hite, Richard 
Talbots, William Bell, and Richard Hcydon, by realbn of their 
office of conftables of the borough aforefaid, the execution of that 
precept of l ight did then and there belong: by \irtue of which 
faid precept, and by force of the writ aforefaid, they the laid bur- 
geffes of the borough of Aylejbury, being in that behilf duly fore¬ 
warned, afterwards, and before the fixth day of February, to wit. 
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on the fixth day of 'January, in the twelfth year abovefaid, at the 
borough of Ayiejbury aforefaid, before them the faid William Whitt % 
Richard Talbois, William Bell, and Richard Heydon, the con- 
flables aforefaid] were aflembled to ele& two burgefles for the 
borough according to the exigency of the writ and precept afore- 
faid, and during that aflembly to that intention, and before fuch 
two burgefles, by virtue of the writ and precept aforefaid, were 
ele&ed, to wit, on the day and year laft abovefaid, at the borough 
of Ayiejbury aforefaid, in the county aforefaid, he the faid Matthias 
AJhby then and there being a burgefs and an inhabitant of the 
borough aforefaid, and not receiving aims there or any where elfe 
then or before, but being duly qualified and intitled to give his 
vote for the choofing of two burgefles for the borough aforefaid, 
according *to the exigency of the writ and precept aforefaid, 
before them the faid William White , Richard Talbois, William 
Belly and Richard Heydon, the four conftablcs of that borough, 
to whom then and there it did duly belong to take and allow the 
vote of him the faid Matthias AJhby of and in the premifes, was 
ready and offered to give his vote for choofing Sir Thomas Z«, Bart. 
and Simon Mayney Efq. two burgefles for that parliament, by 
virtue and according to the exigency of the writ and precept 
aforefaid; and the vote of him the faid Matthias then and there of 
right ought to have been admitted, and the aforefaid William 
White, Richard Talbois, William Bell, and Richard Heydon , (b 
being then and there conftables of the borough aforefaid, were 
then and there requefted to receive and allow the vote of him the 
faid Matthias AJlihy in the premifes: ncvcrthelefs, they the faid 
Willi'on White, Richard Talbois, William Bell, and Richard Hey¬ 
dony being then and there conff ables of the borough aforefaid, well 
knowing the premifes, but contriving and fraudulently and ma- 
licioufly intending to damnify him the faid Matthias AJhby in this 
behalf, and wholly to hinder and tiilappoint him of his privilege of 
and in the premifes, did then and there hinder him the faid 
Matthias AJhby to give his vote in that behalf, and did then and 
there ahfolutcly refufe to permit him the {aid Matthias AJhby to 
give his vote for choofing two burgefles for that borough to the 
parliament aforefaid, and did not receive, nor did they allow the 
vote of him the faid Matthias AJhby for that election : and two 
burgefles of that borough were elected for the parliament afore¬ 
faid (he the faid Matthias AJhby being excluded as before is fet 
forth), without any vote of him the faid Matthias AJhby , then and 
there by virtue of the writ and precept aforefaid, to the enervation 
of the aforefaid privilege of him the faid Matthias AJhby , of and 
in the premifes aforeiaid: whereupon the faid Matthias AJhby 
iaith that he is injured, and hath fuffaiued damage to the value of 
two hundred pounds, and thereupon he brings fuit, &c. 


Afhby 
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Afljby againft White. 

IN an aftion on the cafe, the plaintiff declared, that on fuch a day 
* in December, in the twelfth year of the late king, there iffued a writ 
to the Jhertjj of Bucks for the ejedion of members of parliament in 
his county; that the laid writ was delivered to the faid Iheriff; 
whereupon the iheriff made his warrant to the conftable of Ailef- 
to choofe two burgeffes for that borough, which warrant was 
delivered to the laid conftable! that in purfuance thereof the 
burgeffes were duly affembled to choofe, &c.; that the plaintiff 
being then duly qualified to give his voice for the election of two 
burgeffes before the faid White, he was ready to give his voice 
for Lee and May ne to be burgeffes of parliament for the laid borough; 
and that the defendant, knowing the premifes, with malice, &c. 
did obftrudt him from giving his voice, and did refufe it, and not 
allow or receive it, and that two burgeffes were chofe without 
allowing or receiving his voice: Verdidt for the plaintiff. 

And now the Court argued feriatim , three Judges 
againft the plaintiff, and Holt, Chief JuJlice , Mis viribus for 
him. 

* Gould, puijhe JuJiice, againll: plaintiff, for four reafons: 

First, The conftable in this cafe is to judge who lhall vote or 
not, and as fuch is not liable to actions: a iheriff lhall not be 
liable to an aftion for taking inefficient bail, becaufe he is judge 
of their fufficiency (a). An a&ion for taking bail, having nothing 
in the county, does not li e(b). In an action of efcape upon 
procefs, the defendant pleads, that he let him go upon fufficient bail, 
and it was held that the fufficiency of the bailis not travel fuble (c). 
In the cafe of Hammond v. Howell {d) 7 the j ury were fined fo. a ver- 
di£l againft evidence, and held ill: and in the Year-Book it is held, 
that (e) a Judge is not liable to an a&ion for making up falfe 
record. 

Secondly, This is a parliamentary offence, with which we 
have nothing to do by way of adtion; for we cannot examine, 
whether the party refufed has a right to vote, or not, for that 
properly belongs to the house of commons to determine; and 
fuppofe the queftion be, Whether the right of voting be in a felctt 
number, or in the populace ? and the defendant refufe the plaintiff 
for being of the populace; and we judge him to have the right of 
voting, being of the populace, ana upon that ground give judg¬ 
ment for the plaintiff and after the right of election in that 
borough comes in queftion in parliament, and there the right is ad¬ 
judged to be in a feleft number; this will occafion a concurrency of 
independent jurifdidtions, which will be wonderfully inconvenient. 
In tire cafe of Daw fan v. Sheriff' of London (f) t it is held, that 


Cafe 65. 

A perfon who 
ha* a right to 
vote for the elec¬ 
tion of members 
to ferve in pat-, 
li ament, may 
maintain an ac¬ 
tion againft the 
iheriff or other 
officer w ho takea 
the poll, for re¬ 
filling to admit 
his vote, al¬ 
though the right 
of fuch cleft or 
to vote was ne¬ 
ver determined 
in parliament, 
and although ths 
candidate for 
whom he ten¬ 
dered his vote, 
was returned 
duly chiied by 
the officer who 
refufed the vote. 
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even for a falfe return an a ft ion does not lie, for there are no pre¬ 
cedent^ of any before the ftatute of Hen. 6. c. 

T&IR.DLY, Here is no profit prefent, or poffibility of a future 
pro!it, fo it is an injuria fine damno ; and damnum fine injuria , 
or, verfd, will not bear an aftion, for both mull neceflarily 
concur to maintain the a£lion; for things mutt not only be done 
amif, but it mutt redound to the prejudice of him that will bring 
his aftion for it (a). If a man forge a bond in my name, it is 
poHible I may be damnified by it, but until it be put in fuit againft 
me, I cannot bring aftion againft the forger (If). 

Fourthly, This relates to the government, and is a kind of 
a popular offence, and for that an aftion will not lie for it; for by 
the lame r&ifon that an aftion would lie for the plaintiff, it might 
lie for two hundred upon the fame Angle queftion; and fuppofe we 
all fhould give judgment in fo many aftions againft him, and 
after the matter is decided otherwife in parliament, what remedy 
has this poor officer ? and the avoiding multiplicity of aftions, is 
the reafon of Williams* Cafe (c). And Boulfion's Cafe in the 
fame book (d), Aftions lie not by any particular perfon againft: 
one that not being qualified builds a dove-cote, but is punimable 
in the lcet; but 1 do not fay but that after the right is determined 
in parliament, it might be proper for an information (e). As to 
the reafon that fuch aftion never has been, therefore it does not lie, 
I do not much depend upon it. In the cafe- of Guntley v. 
Holmes (f), there is no remedy there for the party grieved but an 
aftion, but here is a remedy in parliament. Befides thefc reafons, it 
is not alledged that any return * was made of the members chofe 
without his conient or vote, and the aftion does not lie to be fure 
before the return for until then the party has no damage. 

Powys, jjifiice, accord, for thefe reafons: 

First, The officer in this cafe, though not properly and 
ftriftly a judge, yet he is quafi a judge; for he has a diftinguifh- 
ing power who (hall be admitted to vote, and who not; not 
indeed finally and conclufively, but at that time who to admit, and 
who to refule; but all he does is obnoxious to a fubfequent exa¬ 
mination in pailiament. 

Secondly, If fuch an officer mifhehave himfclf, in certain 
cafes acts of parliament have already given remedy; and this cafe 
may come incidently in queftion, and be determined upon fuch 
aftions as the ftatutes have provided; and the ftatute giving 


(rfj Year-Book 19. IT.n. 6. c. 24. 

(A; Ye.ir-Book 6. Ed-tu. 4. pi. 7. 19. 

Jt,n. b. pi. 44. cited in the cafe of Wate- 
rij. r\ Frtrman, Hob. 267. See alfo 
Fullct v. Youns, 2. Built. 26S, 

<r) 5, Co. 73. 

(«0 5 Co. J04. 


ft) See 2. Brown!. 194. Cro. Jac. 
268. upon the fame reafon. 

(f) x. Cro. See alfo Herring «. 
Finch, 2. Lev. 250. Turner w. Sir Sa¬ 
muel Sterling, a. Vent. 35. 

(ft 3 . Built. 355. 
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remedy in one cafe, and being filent in all other cafes* feems to 
expound the common law in this point. 

Thirdly, This would fubjeft: mayors and fuch officers to 
fuch an infinity of aftions, as would not only ruin them, but alio 
deter every body from exercifing the like office ; for the heats in 
elections are fo great, that the lofing party would never fail of 
bringing every man his aftion, which the Court could not join 
in one, and fo the poor officer would be undone; whereas the 
whole matter might be fairly determined by an aft ion for a falfe 
return by either candidate, according to the ftatute. 

Fourthly, There is fuch intricacy in eleftions, that fcarce 
any two towns agree: in fome boroughs, a fclcft number has the 
government: in fome, all that pay foot and lot; in forrfc, pot-wal¬ 
lers, or houfe-keepers. &c. fo that it would be hard to make an 
officer diftinguiih them at the peril of an aftion. 

It is objefted, that by law every man that has an injury done 
him, ought to have a remedy therefor; and that it would be ilrangc 
to tell an Englijhman , that he has a wrong done him, and no re* 
drefs for it. I answer, This is no wrong to him, for he does 
not lofe his privilege of voting by it; for if an aftion be brought 
for a falfe return, or a petition be preferred to the house, if he has a 
right, THE HOUSE will reckon his vote as much as if it 1 - 1 been 
received at the eleftion (a ); and bcfidcs, if it be an injury, it may 
be one of thofe that come within the rule, Dc minimis n- >: curat 
lex. Before the flatutc of 23. Hen. 6 . c. 14. the party itci.ed h.ui 
no remedy in cafe of falfe return (b) ; and before tne ftatute of 
7. and 8. Will. 3. c. 7. no aftion lay for a double return (e). 

Fjfthl Y, That fuch an aftion was never brought before, and 
then Littleton’s argument on the jLitute *f Me*.: (//,), 
which though it be not a conclufive rcafon, yet thus far it may be 
urged, that it (hews the law is not apt to encourage aftions where 
none was brought ever before: and it is faid in Onflow's Cajs, that 
* the parliament could not be mifeonufant of double returns, and 
therefore, if they had thought it convenient, they would have 
provided a remedy. It may in like manner be laid here, they 
could not be mifeonufant of denying of burgeUes their votes. 

Sixthly, The determination of a!’ dilputes concerning 
eleftions properly belongs to the house to determine, and it i.-; 
a fundamental right of theirs to determine who are to be the cou- 
ftituent members of their own body; and the right deciiion of 
thefe things depends upon a parliamentary kind of learning, 
whereof moil people are ignorant, as we may fee by their being 
daily decided within the house contrary to ihe opinions of .id 

(*) Ford v. Hofkins, Cro. Jac. 368. (r) See Onflow®. Ripley, j -'- v - 2 5 

S. C Moor, 84a. S. C. 1. Roll Rep. *. C. 2. Vent 37. 

115. S. C. a. llulft. 3»0. V.«k O10. 
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people out of doors: and now In a&ions for fatfe return, die left 
determination in parliament is what we muft be concluded by. 

Seventhly, The clafhing of jurifdi&ions that would be. 

And as to the cafe of Sterling v. Turner (a), it is Hot like 
this; for that depended oh a private cuftom of a corporation, and 


Port. 55.100. 

3. Lev. 29. 

0. Lev. 2x4. 

As to the pleading, though he agreed that it would be bad on de-' 
murrer, for the generality of the allegation, “ that he was ready to 
“give his vote, and that they hindered him, &c.” yet after verdi& 
he held it well enough. And he concluded for the defendant. 

Powell*, JuJliee. At the firft opening of this cafe I was 
furprized with the novelty thereof, but that is no reafon againft 
it; for many adtions are daily brought, the like whereof was never 
brought before. I do not agree with my brothers, that the officef 
here is a judge ; nor do 1 know what quaji a judge is: furc thisj 
officer is only a mini/ler to execute the fherifPs precept. But 
what move., me to be of opinion againft the plaintiff is, that this 
is not fuch an injury or damage to the plaintiff as will maintain an 
a&ion on the cafe; for injury is in relation to fome right a man 
has, except it be where a man is hindered from trying whether he 
has a right or not, as was the cafe of ’Turner v. Sterling [d ); and 
the cafe of Ford v. Hojkins (e) was upon folemn debate, and it 
was compared to the cafe of cejiuy que ufe who could not maintain 
cafe againft the feoffee for not executing pofTeffion. However, let 
that cafe be as it will, it does not oppofe the Cafe of Sterling ; 
for there was an old remedy in chancery to compel the lord to 
hold his court, in that cafe; and in the other, there was no mapner 
of remedy but an adtion upon the cafe. It is objected, that the 
party here fhews he has a right , and the jury find it upon their 
oaths. I anfwer, that his own allegation does not give him a 
right, and the jury are not judges whether he has a right or not; 
for it is a matter folely inquirable and determinable in parliament 
by their committee of ele&ion, whether their members be chofe as 
C 49 3 they ought to be, * and what is that but to determine the right of vot¬ 
ing ? And there is no doubt but they have conufanee of that matter; 
But it may be objected, that the determination of the right in par¬ 
liament does not avail the party injured of his vote, nor repair him 
in damages. I anfwer, that at lcaft you come too foon for this ac¬ 
tion, before it be determined in parliament whether you have i 
right; and indeed, if it may be called a rights it is fo dubious and 
uncertain a right, that it is extremely hard to fay, until it be deter¬ 
mined, that a man may be injured in it fo as to bear an action: 

(#) 2. Lev. 50. 3. Keb. 26. 32. (i) 2. Lev. 50. 3. Kfcb. 26. 32. 

. Vent. 206. 2. Vent 25. s. Vent. 206. 2. Vent. 25. 

(A) 2. Vent 37. (0 Cro. Jae. 368. Moor, 842. 

\t) 2. Bnlft. 368. . I. 11611 . Rep. 125. 2. Built 326. 

and 


this here is parliamentary; and he quoted Onflow 1 s Cafe (£), that 
the courts of fVeflminfler Hall muft not enlarge their j urifdi&ion (f). 


Aims* 

Wiiti. 



MichaelmasTerm, 2. Queen Anne. In B. R. 

» • 

and the plaintiff has a proper remedy, if he has a right, by appll- Amt 
cation in parliament; and when the matter is there determined, 

|u may then bring his adtion for his damages; for I agree, it * ,Tt# 
would be hard to luppofe an injury without the means for a repa- a««, 4;. 
ration in damages. There be but few cafes in our Books to this *. Lev. jo. 114. 

E urpofe, but the cafe in Hob. 318. comes up to the reafon of it; *• Keb. 435. ^ 
F a church become litigious, fo that there are two perfons in con- p< ?® e * - 47 ,°‘ 
left about it, the ordinary’s fafe way is to afeertain the title by a *' 3J * ‘ 3S ^ 
jure patronatus ; if, after, he admit the wrong perfon, contrary to Luc*. S8, tj, 
the inqueft of the jure patronatus , and the rightful patron reco- ftc. 
ver in a quart impedit , he (hall after have an a&ion On the cafe againfl: 
the ordinary, but not before the right is determined in a former 
aftiM. So here you Ihould afeertain your right in a proper way, and 
then bring your adtion: and there is great reafon for this, for the 
right may be determined quite contrary by parliament; and if we 
give damages and judgment againft the defendant, and after the mat¬ 
ter comes before the parliament, whodetermineagainfttheplaintifF, 

What remedy has the defendant ? This is a monftrous mifehief, 
only to be prevented by Haying until the matter be determined in 
parliament. 

Besides, as it appears on the declaration, there is not fufEcient 
damages to maintain it; for every injury, to maintain an adfion, 
muft have a real prefent damage, or a poflibility of a future one: 
as where one has a market and toll, and another is coming with 
goods to the market, for which, if fold, toll would be due, and a 
third perfon hinders him from coming to the ntarket, an action lies 
for the lord of the market, becaufe of the poflibility of damages. 

Another fault in the declaration is, that he docs not par¬ 
ticularly tell how the defendant oblhudted him, as hat he fhut 
him out; and though it be after verdict, yet the declaration muft 
be fo certain as to be fubftantiai: for if an action be h ■ ught by 
him in reverfion, for refitting to let him come upon the ground to 
fee vvafte, and he only fay that he obftru&ed him, and do not ihew 
how, a verdidt will not help it. 

Again, It is “ peniius recufavit —Indeed, if it were a tiling 
that lies in demand, as a rent-feck , there demand and faring recu¬ 
favit is enough; but here he lays he refufed his vote. What then ? 

If he gave it, it is neverthclels a vote for the officer’s refuting it; 
and if there were room * to controvert it, it would have been looked * 
upon as much a vote as if it had not been refufed. 

Then this right of voting has no profit in it, and it is as cri¬ 
minal to take money for it as to fell .1 prelentJtion, .:S far as I can 
fee; yet there were no damages in quart impedit at common law; 
therefore why here ? And if lb, no adtion ought to be. 

The multiplicity ofadfions, which the law will never tiitier but 
.upon failure of other remedy, and that is tile reafon of the Cafe of 
the Common Watering-Place in Southwark, becaufe there was no 
• other 
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other remedy; but if an indictment would have lain, no aCtiort 
could have been maintained there; but here is another remedy i 
and he agreed, the cafe of Hemming v. Finch , that an a£tion will 
lie for refilling a freeman his vote in chufuig a mayor, but there 
the- party has no other remedy: befides, this would be a great dif- 
couragement to fober, difereet men to meddle with thele offices, 
and the difficulty of elections, and right of voting, in (ome corpo¬ 
rations is very great. So being an aCtion of the firft impreflion, 
attended with many inconveniences, and the right determinable 
elfcwhere, I am again ft the plaintiff: But after right determined 
in parliament, for the trouble and charge the party is at in profe- 
cuting his right, an a&ion may lie. 


Holt, Chief Jujiice. The cafe is truly opened and ftated ; 
and the only queltion is, Whether or not, if a burgefs of a bo-* 
rough, that has an undoubted right to give his vore for the chufing 
a burgefs of parliament for that borough, be refufed and obftru&cd 
from giving his vote ; whether, I fay, he has any remedy in the 
king’s courts for this wrong againft the wrong-doer? All MY 
brothers agree, that he has no remedy; but they differ in their 
rcafons. I cannot agree with them, for I think the aCtion well 
maintainable. And First, I fhall confiJer the rcafons given by 
my Brothers. The firft reafon given by my Brother Gould 
is, that this officer is a judge of the matter, and therefore no ac¬ 
tion lies againft him : but Brother. Powys does not wholly con¬ 
cur with him in that; he fays, he is only quafi a judge: but Bro¬ 
ther Powell thoroughly explodes that reafon, and fays, he is 
neither a judge, nor any thing like a judge. And certainly he is 
in the right of it, for he is nothing like a judge; for, What has 
he to do as judge ? The Iheriff receives the writ, and is com¬ 
manded to execute it, and thereupon he makes a precept to the 
officer of the borough by virtue of the writ; and. What has he to 
do hut to call the town together, and give them notice to come and 
make their election, and then to receive their votes and caft them 
up, and return him chofe that has the majority ? And all this is 
purely minijierial. But the method I fhall obferve in maintaining 
my opinion is,— First, To (hew that the plaintiff has a right and 
[ 5 1 J privilege to give hi» vote.—* Secondly, That in ncccflary legal 
confequence of this right, if he be hindered or obftru&ed in the 
cxcrcifc or enjoyment of it, the law gives him an action. And 
Thirdly, That this is the proper action the law gives him to 
vindicate his right, and recover damages for the injury done. I 
did not think it difficult to prove that he has a right ; but it may 
be neceflary to {hew that he has a right veftetl in him to maintain 
this a£tion. It is not doubted but that the commons of En¬ 
gland have a conftderable property in the eftates of the land; 
and that for that reafon they have a great part of the legiflativc 
authority, without whole confent no new law can be made, no old 
one abrogated, or taxes given : but becaufc the vaft number of 
which the community is made renders it impracticable for them 
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at] to exert this right, therefore, by the conftitution of the land, 
they are to fend particular members chofen by and from thcmfdves 
to parliament, who, when they are chofr, have the full power and 
authority of thofe that fent them ; that is, knights for Jhires, 
CITIZENS for cities , and burgessfs for boroughs : thefe are the 
three forts of perfonsqualified tohave this greattruft repofed in them. 
First, As to knights of Jhires, the election of them belongs to 
the freeholders of the county j and this is an original right vefted 
in them, and infeparably incident to their freehold; and a free¬ 
holder cannot be deprived of this right no more than of his free¬ 
hold. Before the ftatute of 8. Hen. 6. c. 7. any man that had 
a freehold of ever fo fmall a value had a power to give his vote at 
the elc&ion of a knight of the (hire; and that ftatute recites the 
mifehief thereof, and confines that power to a freehold of forty 
(hillings per annum : yet though it be confined to that value, and 
inferior freeholders excluded, ftill it remains an original right to 
the freehold of thofe that have a right of voting, or that h-ve a free¬ 
hold above forty (hillings or of that value per an nun. The 
Second Sort is of citixeni, and hurg-f/ei : I put them together, 
becaufe they both are upon the fame foundation, end no difference 
between them, but only that a citizen is of greater dignity; in all 
other things they agree. Now there are two forts of boroughs: 
the First, where the electors give tfuir votes in rtfpeol of their 
burgages: the Second, where they give them as members or 
the corporation, '('he First Sort, that vote by reafon of their 
burgages, do it as freeholders of houfes within the borough by 
burmi'-e-tenure of the lord of the borough, which is 1 very an¬ 
cient "tenure, and holds place in the inoft ancient towns in 
England, that lend burgedes to parliament, and the right of 
chuliug bine cues t<> parliament is incident to every . ant in bui«* 
,.;, L r e; v iJ. Lift. 162. lb that it is * pa:t of their conftitution, whe- 
thfi incoiporated or not; and the borough in qu-ft- :: is a bo- 
ruirfti not incorporated, and therefore thin right is upon account 
of their inhabitancy, and not pait of their t^rae, buc a privilege 
. annexed to their burgage-lauds, and is a real right belonging to 
thdreftare. The other S-mr is, when there is a corpo- 
r A tion by charter or pref > ipticn, that corporation by confequer.ee 
chufcs and fends members to parliament ; and whereas this 
light, i:i thole that hold by burgage-tenure, is a real intereit an¬ 
nexed to their eft ate and inheritance, in thofe that do it as freemen 
of a corporation either by charter or preferiptiun, it is a poilbn.il 
privilege, the inheritance whereof thev have by their chaster or by 
prefeription in fuch manner as the charter or the prefeription di • 
Iccts; which right and inheritance is lodged, in point of right, in the 
whole body politic, though the exercile and polled!on be m pai ti¬ 
tular members purfuant to the lpecial directions and limitations of 
the charter, or the ufage of the pn icription. If the corporation be 
begun within time of memory, it mull be by grant; ami he quoted 
the cafe of the town of Dungannon in Ireland [a). The town 

.(«) it. Co. 120. <!o!\ ip 
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Ashbt was incorporated by the name of “ Provoft, Free BurgcfTes, and 
« (y om nu>nalty,&c.” et ulterius , that the (aid provoft and free bur- 
m rs, g c /j' cs fhould chufe parliament-men} and it was hcldon debate, that 
the Uft claufe vefted the faid privilege in point of intereft in the 
co a ro ration, hut confined the excrcifc to the provojl and burg'Jfes : 
fo let the excrcifc be according to the charterer the prefeription, 
cither in feme particular members or in all, (till the right and intc- 
reft is in the whole corporation: 1 fay, that this is a diftin£l and 
particular right vjled in every member of the body politic, though 
the excrcifc be in a particular number; for if we but confider the 
matter feriouily, it is they whofe porfonj, eftates, and liberties, 
are put in the power of the chden member, that ought to have 
the right of,voting for, and chafing ftich member, vefted in them, 
and it is not quutenus they are a corporation that they can give 
this power to bind their property, hut it is as they are particular, 
private, natural pci foils: as in Linden, the body politic docs not 
pretend to the light, but it is in all the natural members that 
compofe the cr.1j.0r; tion, though exercilcd by a frleft number: 
and fare the fr; kmkn of Fxui.and have too coniiderafcle an 
eftate in this right to have it only lodged in a body politic ; and 
when parliament-men were paid wages, it was paid not by the 
corposarion, but by the whole community. Upon the back of 
a roll in the reign of Etk-jord the ‘Third (r/), there is a writ di- 
1 cited to the mayor and aldermen of N. commanding them to 
raife from the community of the whole town ; and abundance of 
other waits there are hi like manner for railing the fnlary of par¬ 
liament-men of the whole community, and not of the corporation; 
Vvi.ich lufiiciently Ihew 1i1.it the corporation only is not reprefented, 
but alii) all the whole community; for none ought to contribute 
J but who is reprefi nurd. * It is no new iliing, but agreeable with 
rcafon and rule of law, for a fianchifij to be of an inheritance in a 
body politic, and the u joymeut and benefit of it to enure to the 
town in their piiv.UO and uate.r.il capacity; and this is a cafe of 
contt.nt experience: prelciipfion in the burgdlls of Derby for 
lommoM for ihuir c«Ulc, Ljant d nvchcnt (/;); fi> if it be a bur- 
g.fs, he has ,1 chili net pr< party and right as fitch; if a fieeman, he 
vot' S nis ip.a ity,; ud his perfon, efrat.*, and liberty, are 

bound by if, rh.rcfoie h..s a rgj.t in it. I wonder to hear it 
faid, that it i:. f > lir. .1! :: rig'r, as an injury ofiered to it fhould be 
i- Cat, Abr. 45. uiipuniihable, by the rul e of dc ninimis non curat lex. Is it a 
little thing to have the privilege uf giving a vote in the dc&ion 
of a per ion in whofe po.vcr my life, eft ate, and liberty lie, ob- 
itrueied (,» ? It is j lain, that the want of this privilege occafions 
damages, and the having it prevents it; fo it is a great privilege 


[j) 46. 3. 4. concerning the one, ard the other 

{■‘‘ t ) S..jrci. 34;. cciu-cpi.n^ Outran: a»b note itio 

0; hie the fl.ttulc 3-;. and 34. Ihn. 8 wind* “ Prnnhgn ” and ** Lbatus" in 
c. . ai.d ti.c llatuti *5. Can a. c. 25. them. Note to lie Jumtr uUioa, 
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to vote for a parliament-man J and fure every one that has that 
great privilege has a right in it j and iffo, of neceflary confequence 
he has an action to vindicate and maintain that right. 

Secondly, It is a vain thing to imagine that there ihouldbe 
right without a remedy, want of right and want of remedy are ter¬ 
mini convertibles : A man buys the inheritance of an advowfon (a), 
and upon the next avoidance there is an ufurpation, if there be no 
quart impedit within fix months, he has loft his right becaufe he has 
ioft his remedy ; for fuppofe upon the next avoidance he (hould 
prefent by uiurpation, and diefeifed, his heir could not be remitted; 
foitis without a precedent to h; ve a right without a remedy : one 
indeed may have both right and remedy, and lofc his remedy, and 
by conlequcnce his right. Would it not look ft range* to any man 
who has heard ofour Conllitution,chat t! icCom aion s ofF.nclakd 
fliould have a (hare in the Legiflature by members eligible by 
themfelves, and that it flrould lie in the power of a flier iff or other 
officer to deprive any of them of fo trnnfceivlcnt a right, and he to 
be without remedy by the law of Er.rLind s' Talcing it then that 
the plain tiff has a right, it is mnft apparent on the record »Ii..t tills 
officer did exclude him from the enjoyment thereof. And infodo¬ 
ing he did well or ill; none will fay that he ius done well; then he 
has done the plaintiff wrong in fo barring him of his right; and it 
is not at all material whether the candidate, that he would have a 
voted for, were chofeti or likely to be, for the plaintiff had a right Clo , 3 ‘. f 
to vote, and being hindered of that he has a wrong done him, lor 134. that it mutt 
which heoutilitto have a remedy. 11 an act of parliament be made he t.™ po domino 

fori '' ‘ ‘ . ' ' ~ 

benefit, 
and 

fcandalum magnutum Y 1 he ttatute give 
public peace ; but being for the benefit of great men^ of ^ resequence 
an aftion hi}' for them ; and that is the r .afon why a writ of error 
lies not in the exchequer ciiamksr in an aftion of /caudal. 1. Vent. 34.49. 
.magnetism* becaufe it is not any of the caufcs mentioned, but an Hol y 43 - 
aftion founded upon the flatute. Now, if this be fo in cafe of j "j^ 0 ,/ 42 * 
an aft: of parliament, why lh.ill not common law be fo too ? ^ 00.535. 
For fure the common law is as forcible as any ait of parliament: 
and the common law is, that a freeholder llull vote in drooling 
knights, &c. and if you have a right by law fo to do, fliall not that 
law give him an action againft him that b-rs him of that right ? 

By the lhtutc of Jp'jlminjter the Firjl , cap. 21. ail elections 
ought to be fee; the words arc general, u all elections.’' Now 
then when this ad, which indeed is but an int’oi cement of the 
common law, takes this matter to be of lu great contlqueucc 
as to declare it, and give a new authority and fanftion to it, fure it 
is a very bold ftroke to lay, that when a man is hindered in his 
cleft ion he has no remedy ; and it cannot be lft’s than a vitiation, 
and an oppolition to that ftatutc, to lay, that he has no remedy, 
after that the ftatutc has fo manifeftty ir.ierpofcd in it. 

Sec Brcditnaiv’* Cafe, 6. Co. 58 (*) 12. Cw. ico. a. Inrt. 11S. 
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Third;./, That this is his remedy : My Brother Gould 
fa\s. and all iny brothers agree with him, that he has no hurt done 
him; b.:L f think it impoflible that there fhould bean injury without 
damage: injury in its nature imports damage, though it coft not 
the party injured a farthing; for damages do not confilt in things 
pecuniary, but in a dilturbance of right. If words be fpoken of 
a man whole reputation is fo very intire that nobody believes the 
words, fo that he Infos nothing by them, yet becaufe it is an injury 
to a man to be ill fpoken of, lie mall recover damages. Suppofe 
one give another a cull’on the ear, but do not hurt him, yet for 
the indignity offered to his perlon an a£tiunlics. So if another ride 
in a path way in my land, l may have an action, bccaule it is an 
invaiion of my property, and an injury to my right; and here the 
wrong being not vt it armis y fo as to maintain trefpafs generally, the 
law in that cafe gives this remedy. If a man has return and exe¬ 
cution of writs, and another enters and executes a writ within his 
franchifc, he lhali have action upon his cafe for the invafion upon 
the right; u pari here, for the party had a right, and the defendant 
difturbed him in the enjoyment of it. 



% /.*V, 
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But it is objected, that here will be a multiplication of actions. 
I anfwer, So there ought; for if one will multiplyinjuucs, it is lit 
the actions for the fame fliould be multiplied : as if in this cafe the 
defendant had taken upon himlelf 10 refute forty votes, why lhould 
he not be liable to as many actions ? tor if he had beat forty men, 
every c ue of them would lu.v'.-.m rJion againlt him, for every man’s 
damage is dillinct from the others. If many men are injured by 
one pcirtieular act, th--re the wrong-doer fhall be punifhed by way 
ofindiiitment, becaufe actions fhall not be multiplied ; but if there 
be but one man offended bv th..t particular ail, or a more fpc- 
cial manuei than others he dial! have his action ; and if he injure 
a third perf n by another particular act, h.e fhall have his action, 
ft fn in iiifttiituin. It theie be a cummoi., and one hundred com¬ 
mon thcieof, and one p *rlon dig a pit there, for that one pit 
every cue of the t.undrc liiall have his action, becaufe of their 
i-vei dl rights ; but it a pi: b- cug in a highway, then it would be a 
common public r.uLnee ; and that is the true rcafon of tViUiunn'i 
i-'t-ji (n) : And of the cafe of ‘fiuncr v. Sterling (£), there he 
was not elected ; for it could not appear who had the majority, 
he or his competitor ; th .re he could not give his lofs of place in 
evhl.nce for damage, becaufe he was not elected : but the c.iufe of 
complaint was, that it being difficult on the view to guefs who was 
ciiole, he had a right to demand a poll, and the denial of that was 
an injury to his tight, for which the action was. held maintainable. 
And lie quoted Dsivtnun's Cnfe (c) : If a man make a leaie, the 
law gives him leave, when he thinks fir, to come and lee if there 
be waft c ; and if he come to lee, and the loffee hinder him, although 
it do not appear what the damage was, or that anv waite was com¬ 
mitted, yet he fhall have his action, becaufe he had a right, in 
the enjoyment whereof’ he was difturbed. 


O’) 
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My brothers fay, “Oh! alas, here is a remedy in parliament; 
“we muft be very tender, for the matter is nice, and the parliament 
“may judge this a different way.”—-I anfwer, that as this cafe is, they 
cannot go to parliament; for it is agreed, that thofe againft whom 
he would have voted were elected, and his grievance here is, that 
he is not reprefented; for if a man be not allowed to give his vote, 
he is not reprefented j if he be allowed his vote, and the majority is 
againft him, his vote is included in the majority ; and the encou- 
raging of remedies for injuries is the moil effectual way to make 
thofe officers honeft and obfervant of the conftitutions of their 
cities and boroughs ; and they would decline fuch practices as we 
daily foe them guilty of. But it relates to parliament: What 
then ? It is a matter that wholly depends on charter or on preferip- 
tion, and they lure are things of which the queen’s courts have 
conulancc ; and to judge of them is nor to enlarge their jurifdic- 
tion ; and if this be matter within our jurifdiclion, we are upon 
our oaths hound to maintain it, more efpecially when they cannot 
go to parliament. If a freeman of a borough had applied to thr 
house of commons, for that he was denied his vote, they would 
have font him to take his courfe at law. As to the authority of 
niy Lord Ihbart (*/), it is true, my Lord Hobart is of that opi¬ 
nion, and it is a very fine one ; but how it would hold on debate 
may be doubtful. There was indeed no damage in a quart 
impeditox common law',but the (iatutc gives it again it the difturber; 
and if the plaintiff' i:i a quart imped, t do not make the bi/hop a 
diftuiber, he is barred of the benefit of the ftatute : * hut let that 
be how it will, it is not like this, becaule, as this cafe is. thee can 
have no recouifc to parliament to afeertain the right. As to the 
faying of Littleton, that fuchan action wa £ never brought, ami th..t 
therefore it lies not, it is true, non-ufer is a good argument e t 
is fupported with reafon, otherwife not ; tnis laying was upon th : 
Jlatute of Merton , cap. J. ; the ftatute lays, “ that if ■ lord by 
“ knight fervice married the heir under fourteen, wheic lie was 
“ difparaged, Ji parentes conqucrav.tnr and the quell ion wu*, 
yV T hat was meant by conquerantur , whether it muff he a complaint 
in a judicial manner ? and it was agreed, that 11 cm:'. 
was the fame as if he had cauje of com* hunt ; anil that, 
feverc conftruclion againft the loid, ifhefliouid !'■• U 
to di(parage his ward, he fhould lole him ; and mat 
qucnccmuft have been by an entry upon the lord ; an,' 
were di ft urbed, they fhould have an ejectment of waid, hi-tune tre 
law gave them the cuitody : fo, in that calc, the a.gm.Ktit i» 
grounded on reafon, from the very words oi the ilat u-.c, and tite 
conftantconff ruction thereupon; and to ca; ry it gem rally father, 
and to extend it to all new cafes, would dcltroy nu.iv Li, eui'io. I- 
tics ; as the calc of Hunt v. Don man (Z>), in the k\u»u:h ye.u of 
'James theFir/t ,for hinderingalellor to Ice if waff e \vr:\ committed, 
which was the firft of the kind ; as was alio the cef‘ of I.\ -,v. 
Sterling. —Let us confider wherein the law coniiffs; not in par- 
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2. Vent. 25. 


1. Mod. 85. 
s. Lev. 69. 

2. Keb. 866. 

3. Keb. 72. 11*. 
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3. Keb. 578. 
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ticular inftances, but in the reafon that rules them ; Ubi eadem 
ratio , ibi idem jus. And if where one is injured in one fort of 
right he has a good a&ion, why ffa.aU he not have it in another ? 
Or how does this differ from other cafes ? For though THE HOUSE 
of commons have a right to determine elections, yet they cannot 
judge of the charter originally, but fecondarily,or as incident to the 
determination of the eledlion ; and therefore where an election 
docs not come in debate, as it docs not in this cafe, they have 
nothing to do: and we are to exert and vindicate the queen’s 
jurifdi&ion, and not to be frightened becaufc it may come in 
queff ion in parliament; and I know nothing to hinder us from 
judging of matters depending on charter or prefeription. The 
cafe of Morfc v. Sletu (<*) was the firft of the kind : and the 
cafe of Smith v. Crawjhaw (£), an action for malicious indidling 
for treafon. And he quoted a cafe of Bodily v. Lawne (c)i in the 
Lord Bridgman's time ; for there an adlion was held maintain¬ 
able for a man againft fomc that had made a riding for him and his 
wife ; the wife, it feems, having been ufed to henpeck her 
hufband.—And he concluded for the plaintiff. 


Note, A writ of error was brought of this judgment before 
the lords, and the judgment revtrfed . 


•[57] 

Cafe 66. 

A leaf? of the 
office of marfhal 
of the king’s 
bench for years, 
determinable on 
It lice's death, is 
gccd. 

S. C. poll. qi. 

S. C. i 2. Mccl. 
557 * 

S. C. Ld. Ray. 
1005. 

Hob. 153. 

2. Salk. 2. Ld. 


(a) 23. Car. I. I. Vent. 190. 23S, (r) 15. Car. 3. 

(i) W. Jones, 93. 

* The Cafe of Sutton, Marllial of the Court, 

CUTTON, the MarjkaU having not attended for two Terms, 
and a new marth.il being prdented to the Court to be fworn in, 
he produced a leafe from the patentees of the office for a certain 
number of years, determinable on his death. 

And it w.\s held per Curiam, that albeit a Jeafc for years 
abfelutely or this office is void, yet a leafe of it for years deter¬ 
minable upon the life of the leflee is good; for the danger of ■ 
the office going to executors or admini it raters is avoided ; and 
that is the fob; reafon why the office is not abfoluttly grantable 
for jeais (a). 

Ray. 159. 163. S53. 1033. 1245. 


New 

fworn 

knee*. 


marfhil 
upon 


Jnl The Court faid, that they would fwear this man in, without 
meddling with the ptnT. ffion, a .id leave that 


of the law in the oidinary courlb. 


hat to tile deteniiination 


And he took his oath upon his knees. 


(<*) See the tlatutts 8. Sc 9. 3. c. 27. and 27. Co 2. c . 17. 


The 
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The Queen agaixjl George. Cafe 67* 

TT WAS agreed, that the claufe in theftatute of 4. & 5. JVill. A perfon cannot 
* if! Mary, c. 23. again ft deftroying the game, viz. “ That in cafe 
“ any hare, partridge, pheafant, pigeon, hfti, fowl, or other game, s ‘ c anw,^ 
“ (hall, upon fuch fearch or otherwife, be found, the offender (hall 
“ be carried before Come juftice of peace of the fame county, q' a * * u 

“ riding, or divifion ; and if fuch perfon do not give a good 57 e. ‘ 

“ account how he came by fuch hare, partridge, pheafant, Ld. Ray. im 

“ pigeon, filh, fowl, or other game, fuch as (hall iatisfy the (aid *3^ 8 - H7 8 * 

“ jultice, or elfe (hall not in fome convenient time, to be fet by ^ ra j 4961 7 "‘ 
“ the faid juftice, produce the party of whom he bought the (ame, 109 

“ or fome other credible perfon, to depofe upon oath fuch (ale 
“ thereof, that then fuch perfon not giving fuch good account, 

“ nor producing any fuch witmfs as atorefaid, (hall be conviifled 
“ by the faid juftice of fuch offence, and upon fuch conviction 
“ (hall forfeit for every hare, &c. (a)” (hall be underftood, 
upon proof made, that it was found upon him —otherwife that 
there could be no conviction. 

(«) See 9 Anne, c. 25. and 28. Gio. 1. c. 12. 


Memorandum. 


Cafe 68. 


I 


T was faid by Powys, Serjeant , in chancery, that if a bifhop Biftop’s leafe 
make a leafe for twenty-one years, and the I dice create a trujl renewed, fub- 
thereupon, and after the bifhop die, and his fuccdlor, fuppofe for j eflcdt ° a for * 
a fine, renews the lcate, though not compellable to do it, and 
though there be no truft of the feconi leafe, yet equity (hall fubjeCt ^ hr ~ ir> 
it to the former truft. S. ? q .’ Rcp . 

77. l’icc. C!:. 319. 3. Pcci Wins. 101. 


Lcfauld cga'mft Dyer. 

T)Y the Court and all the Ci.erks. The meaning of the 
rule, that u after a caufe has fle.pt four Tarms after iffue joined, 
** there mult he a Term’s notice of trial,” is, that there (hall 
be fome actual proceeding within the four Perms ; for a pro¬ 
ceeding actually out of the four Terms, thouyh, by acceptation 
of law, it may be within the four Term*, is in t enough : as if 
sl venire facias betaken curia the Vacation after the fourth Term, 
tefted, as it mult be, in Term, fo that in cnnfnler.ition of law it 
is of that Term ; yet becatife in (act it was alter, it is no Inch 
proceeding as to bring the party out of the nceeility ol giving a 
l'eim's notice. 

* Goui.n, Jujiicc, cited the cafe of Oiv v. II.:rc, in En/lcr 
Term , in the tenth year of IP ilium the 7 olid, that if tne caule 
had any agitation within the four Teims, as ftiUing a jury, 
or any motion in the caufe, it would be a fufficient proceeding. 

F 4 And 


Cafe 69. 

The rule, that 
a Term's rot ice 
of trial after a 
(..uift- has dept 
!>.:r Turns, tx- 
] Tuned. 

S. C. 2. Salk. 
■SS?. 650. 

Ante, t8. 

5. Com. Dig. 

*• Header” 

(R. 17 


17.3. 
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LbsaCLP 

ac.uu.jl 

Dy£B. 


Cafe 70. 

*' Servant to 
J. S." is a 
good addition. 

S. C. Holt, 41. 
8. Mod. 51. 
Stra. $56. 816. 
Ld. Ray. 264. 
849* ” 79 - 


Exception to the 
caption in fame 
Term. 


Cafe 71. 

Fleas in bat need 
only be certain 
to a carmen in¬ 
tent. 

Poft. 156. 

S. C. lxl. Ray 
567. 

C'om. Rep. irz. 
Ld. Rjv. 324. 
3S2. 3<;0. 763. 
1536. 


not ne- 
ctff-ry in plead¬ 
ing a wilting, 
though under 
ftal, unleL deli¬ 
vered as a deed. 

J-Ccm Dig. “ 
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And per osiN’ES Ci.ericos, notice any time, ftdentt Cur . 
within the laft day of thelaft of four Terms, is fufficient; for that 
fhews the matter has not flept four whole Terms, and the Term of 
which the iliac is joined is to be taken exclufively \ for the rule 
is, that proceeding be within four Terms after i(Tue joined: So that 
if iii'ue be joined in Trinity Term , and there is any proceeding or 
notice before tne end of next Trinity Term , it will be enough. 

And here it appeared by the indorfement on the back of the 
venire facias that it was taken out in Vacation. And for want of 
compliance with the rule the verdict was fet afide. 

The Queen agahfi Hoik in. 

i 

A SERVANT was indi&ed for a trefpafs committed by him 
by the command of his majier , by the name of “ AB. fervant 
«to j. $r 

Exception was taken, that there was no addition, ** fervant” 
being not good. 

But by Holt, Chief JuJ 1 ice> “ fervant to J. S.” is a good 
addition, and as certain as w gentleman (a)” 

Anc? he faid, there could be no other exception to the caption 
the lame Term it comes in. 

And no more was done. 

(«) See Year-Books z. j/,». 6. pi. 31. “ Additions,” 56. 58. at cor 4 . — But fee 

q. Ed-.v. 4. jj. 48 z. fin . 4 pi. 7.; the *. Hawk. F. C. c. 23. f. 112. ioh.'j a. 
xi. £aw. 4 j> 1. 71. j .m.l Bio. Abr. 

Claxton B.iPy, 

Hpl IF. ft .it ate 8. & 9. Hill. 3. c. 18. of Compofition of two-third*} 
v.m? pleaded in lur, and it was averred, that the defendant had 
abfcmidtd at fuch a time before the ‘latino ; but it was not laid,that 
he had ablconded, or vs as in jail at the time mentioned in the ftatutc. 

1 hk rxc fptiok taken was, that for aught appeared in this plea 
the tld._na.mt was folvuit at tho time of the (fatutc, and thercfoie 
not capable of the benefit thereof. 

But Pr.R Cup 1A'.t, This being a bar fiv.ll be good to a 
common intent-, and if the defendant became folvcnt after the 
failure, it ought to come on the plaintiffs fide by replication. 

Second exception. That the defendant pleaded the com¬ 
pofition as a writing under hand and fcal j and therefore a dccu\ 
and by coniequence to be ptoduced with a frojert. 

But per Curiam, He only pleads it jigned and fealed x but 
nqt to have been delivered ns a deed mult have been: and the 
Pleader” (» G 6.). 


ftatutc 
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ftttute does not require delivery, and therefore there is no ncccffity 

Third exception. It is pleaded to have been made the A pica of 
twelfth of February , after the ftatute; fo it may have included /'«»«ih:iiloriybe 
debts becoming due after the ftatute. don w^..tu 

But per Curiam, It (hall only be a competition for the debts ftatute. 
underftood by the ftatute, at lcaft as to the non-fubicribers, though 
it may be otherwife to fubferibers. 


And judgment rtift was given for the defendant. 

* Lord Mohun’s Cafe. 

/^HARLES GERRARD, fon to the Lord Brandon Grrrard , 
was attainted of high treason in the fccond year of King 
James the Second, for treafon committed againft King Charles the 
$econd t and obtained his pardon, and leave to reverfe his attainder. 

Accordingly he brought a writ of error , and ailigned error, 
which the then Attorney General confefl'ed, and obtained a 
rule, upon his own motion, for reverfal of the attainder j but the 
record of the reverl'al was never made up. 

The Lord Brandon Gerrc rd died, and Charles G err am fuccccded 
him in honour and eftate, and fat many years in THE house of 
Lords, before the death of his father, and after the reverfil in the 
Houslof common's, as a perfon duly qu ilified. lie was afterwards 
by King William made Lo>d Macchslield ; and by his udl devifed 
his eftateto my Lord Mohan, and made him his executor, though 
he had lcvcral daughters that were heirs at law. 

Upon this the daughters, finding that there was no rot of the 
reverfal of the attainder, luggeilcd that matter by peii eion to 
tjie queen, and implored her grace. The queen referred the matter 
to the examination of the attorney general and folicitor : where¬ 
upon Mr. SoncriOR, in the 7ly her.71 hefoic, moved for 
a rule for ftaying of all things as they were until the Court 
was further moved, and had fuch a rule. 


*[593 

Cafe 72. 

If a father bring 
a writ of error ta 
reverfe the at¬ 
tainder of hit 
f»"1 and, on the 
confeffion of the 
attorney general, 
a ruL’ ;ur its ic- 
v«.rlhl be ob¬ 
tained, tfw 
Court, though in 
the reign of a 
fuhfiquentkinjj, 
will mder tht 
recoid of the re- 
vci u! to be nude 
up after the 
death of tlic 
parties; but the 
\>v. ; t of error .and 
the alignment 
ofen or thereon, 
mu ft be pro¬ 
duced. 

3. Chan, Rep. 
10a. 


It was now moved for my Lord Mohun, that he might make 
ijp the record. 

And, it appearing upon examination that there was no writ of Com. Dig. 

error, or aflignment of error, that his Counfel would own or produce, “ Plcade?** 

(M. 4.). 

The Court unanimoufiy declared, that the firfl rule was a 
very reafonablc good rule, and chid fome of the Counfel that called 
it an extraordinary one. They laid, they would ever make fuch a 
rule upon the like occafion; and that it is frequently done between 
party and party j that if there be a rule for a judgment, and it is 
pot entered for many years, if the Court be informed of it, they 
will not let them enter it until the matter be examined how it 
■came not to be entered before. 

Secondly, 
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i^orpMokun’s Secondly, They faid, they would fupply the negle& or d«fe& 
Cars. 0 f their officer, that fubje&s mould not luffer by it, and therefore 
vide poft. 191. would give leave to make up the roll now. 

Thirdly, That they could not make up a record of a reverfal 
of an attainder without a warrant, viz. Ftrjl y A writ of error ; 
.SV. a«r 7 /y, An alignment of error: for the writ of error being brought 
in the king’s bench, viz. the fame court where the attainder was, 
no error coulJ be affigned there hut error in fact ; and it may be 
We. x. Lev, the errors affigned weie errors in law ; and this ought to appear to 
I s * us, that we may not order a wrong record to l>c made up. 

And at another day, perceiving the Court would not fuffer 
the roll to be made up without a writ of error, they produced a 
writ, which was of a judgment of attainder for treafon committed 
in King "fames the Seconu’s time, whereas it Ihould have been, as 
the truth was, in King Charles the Seconds time: and the errors 
* T 60 1 <*ffigned were * both in fail and in law: in fail, that two of the 
*- jury never appeared : in law, that the venire facias was qui tam % 

whereas it was in the king's cafe. 

And now they moved for leave to make an entry. 

NorthhYj Attorney General , contra. It appears that their 
writ of error is not to revufe this attainder, and therefore you will 
not now fuffer them to enter up a judgment of reverfal, when it 
appears that the writ, which is the foundation, is wrong, and cannot 
be an authority to reverfe the attainder, for it is not ad idem. If 
judgment he entered now, it becomes your judgment; and there¬ 
fore you ought to examine the foundation of it, and not give order 
for the entering of a judgment only to put the matter in brangle. 
Ik-fides, when there is a rule for judgment, and that is not entered 
f r f"iii<- time, you take care for the fafety of purchafors, to have it 
e iiU red of that time that it is really given of. And by the adl of 
the Civil Lift, this citato is unalienably fixed in the queen, and 
would by the relation of this entry be devefted out of her. 

'I'm. Court. The whole qucltion will be. Whether wc fhall 
inw command our officer to do that which lie ought to have done 
long before ? It is ("aid, th< t in the cafe of a common recovery, after 
the death of the parties, the right original not having been filed, 
hut found in the attorney’s lludy, was ordered to be entered up ; 
and as to the matter of purchafors, there are, in all probability, 
many in this cafe under my Lord Macclesfield, which it would be 
hard to defeat. 

The doubt at lafl came to be. Whether they would leave my 
Lord Mohun loofc of the rule, to do what he could according to 
law, or hold him to particular directions from the Court ? for the 
Court faid, that if he Ihould make any entry but what Ihould be 
well warranted, the Court wouldpunilh the clerk that Ihould doit, 
and alio fct it affile. 


And* 
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And atlaft it was ruled, that they Should make a draught in l4itMnni'i 
pa pe r of the record that they would make up, and attend the Ca ' e * 
Judges and Mr. Attorney with it. 

And die writ of error, fuch as it was, was entered on the roll 
with a valeat quantum valerepotejl, per Cur. 

But the Court would not make a rule in it to make it their 
judgment, but only tnat their officer fhould make that entry now 
which he ihould have made when the rule was pronounced. 

Burridge againfi Fortefcue. Cafe 73. 

P ER Curiam. In debt upon a judgment the Couct will not ° f <t*y»ng p«>- 
ftay proceedings onmotion upon payment of principal, intereft, cecd:nps up0 “ 
and cofts, as they will upon debt on bond ; and in that cafe it is an 5^™ pal * &e ° 
equitable motion to be relieved againft the penalty; and therefore P *' 
whatever cofts the plaintiff has been in any wife put to, fhall be 
allowed him (a). 

(a) Sec the Quetn v. Foxlcy, ante, mom, 7. Mod. 140. ; and the ftatute 
11. 5 Butler v. Rohe, ante, 25. ; Le 4. & 5. slum , c. 16. 

Sage v. Peic, 7. Mod. 114.; Anony- * [ ^ 1 3 

* Evans againfi Roberts. Cafe 74. 

A*WRIT of error on a judgment upon a bond, before the If a declaration 
(heriff and bailiff of Rr'Jiol > in a court held before them, in an mferi w 
fecundurn legem mcrcatoriam, fecundurn confuetudincm civitatis ^ ur [ )e a a cd ^ u ^ 
“ prad. tempore cnjusy&c” Jecumium legem- 

Eyre excepted, 

FIRST, That there is no court held per legem mcrcatoru-m before in ? , cun/e fi a ~ 
the flieriff, for that muft be only held before the mayor of the ftaple, . 1 l, r,iaU ** 
and in matters only concerning JtapU tranfadtions. mon inferior 

.But pi:r Curiam, It being laid to be fecundum confuetndincm court ’ 
civitatis-) it will be well enough, like the cafe of Hodges v. S. C. 3. Salk. 
Serwin (a), where a court of pypowders, which only is intended of H 6 - 
courts for fairs and markets during the fair or market, and for mat- * ^ 
ters there ariiing, is faid to be held at Gijzuejlcr-) fecundurn confue- , 5^26^^ 
tudinem cii'.i. precd. and action for a hundred pounds therein; and 5. Cum. Dig. 
held good, bccjufc o (cenjuctud. CSV. (b) ; for it bring laid to bean “ Plcadtr" 
ancient court, it fhall be intended a common inferior court, for (3- B * ’d-l- 
common matters conuLblu there. 

The SECOND exception was to the writ, for it was to remove A writ of error 
record urn loquct/e qua.- coram vsbis rejidet , and it appears that the dc ' 1,ed to * l,e 
record removed was before his predeedfor. "tvrior °* cou”" 

to remove a rcco'il cjrstn vobis, without naming him, is good, although die record was before his 
prcdecttfoi. * 

(,) 1 . Sid. 64. i. Keb. i6j. 187. 


(a) Cro. Car. 46. 

[t) Vide Saund. 87. 311. 


And 



Evans 

Roberts. 


Return to a writ 
ot error. 

6 . Com. Dig. 

** Rttcm’* 
(D.4O. 


Cafe 75. 

A c'ticrari to 
rtmovc ai» in- 
etiflmert for a 
mi demeanor 
from the quarter 
ft fiii ins, »al-en 
out before, but 
mot ferved till 
aftci c-.nvi-ftior, 
thall be qtiaflicd. 

5 . C. 1. S..lk. 
»P- 

S. C. v Sal 1 '- 7 A - 
S. C. z. Ld. Ray. 

9 ?r. 

Ante, 17- 4 1 - 
Toft. 1 - 5- !"• 
1. Salk. 37‘> 

Ad. Ray. utS. 
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V.dr ante, 17. 
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And the Court (aid, that the writ being dire&cd to the (heriff, 
without naming him, it is well enough j and if a writ be dire&ed 
to the fherifF of B. and before its return another fheriff is chofe, 
he ought to return and execute the writ 3 and the difference is when 
it is directed to him by name, and when by the name of his office 
generally ; and this is not like a writ of error from the common 
pleas, for that is always to the Chief Justice by his name (aj % 
if there be a Chief Jufticc, or to the others by name, and there* 
fore muft not vary. 

Note, Here the anfwer to the writ of error was, that there 
came another writ of error to them before that writ, bearing the 
lame tejie and return, and recited the writ, and made a return to 
it j and held good. 

And the judgment was affirmed. 

(it) 1. Sid. 64. i. Keb* 165. 187. 


The Queen againft Dixon. 

T^TXON was indicted for felling five yards of muflin, and 
affirming it to be worth four (hillings a-yard, when in fa«£l it 
was really worth but two drillings and fixpence a-yarJ. 

A writ of certiorari was brought to remove it, but notferved till 
after conviction. 


And though the Court had no opinion of the indi&ment (a), 
yet they faid they did not like certiorari's after verdidt, and that 
whenever one removes an indictment on which there is a convic¬ 
tion (/j' y the certiorari ought to give day above, which was not 
done here, therefore it was altogether irregular, and that hy 
this certiorari they could by no means remove the indictment 3 
for if one take out a certiorari to remove an indictment, and will 
not life it until after conviction, or the jury be fworn, he lofes 
the benefit of it. 


* And for that the writ was quallied, and a new one granted 
to r.nmtc the indictment and conviction thereupon, and or¬ 
dered them to make it fpecial, and give the profccutor day there¬ 
upon above. 


(a) Sec the Queen •»». O.bcl, ante, 43. ; 
Anonymous, poll. 103. ; the Queen v. 
Hanivn, poft. 311—By 33. Jim. 8, 
*. j. to uhta.n money, ire. by means of a 
j/rivv vAtn , or, by 30. Gro 3. c, 34. 
by mi ana of t'a Ijt /■> > times, is made an m- 
d.fl»h!cnffen;e j but, by this la ft Oat u re, 
thr * !,»• a, 1 to remove imWt mi nt s found - 
cc thcite* is txprcMy taken away, Rex 


v. Smith, Cowp. 34.; Rex *\ Young, 
3 . Term Rep. 473. 

(/») But fee Rex v. Nieolls, that an in¬ 
dictment cannot be removed from fefiions 
after veididt and before judgment 3 and 
that if j ff ti’iari have been obtained for 
that purpofe it (lull be quafhed, z. Stu. 


Mills. 
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Mills agalnfi Wilkins. Cafe 76. 

Hilary Ttrm, 13 . Will, 3 . Rail ,, '* 

A If » 

Michaelmas Ttrm, z. June, Roll 


^TpRESPASS for taking feveral ikins from the plaintiff! The 
defendant juftifiedasan officer by virtue of the ftatute of 
I. Jac. I. c. 22- for well tanning of leather, fetting forth the title 
thereof variant from the record; and averred, that the (kins were 
not drelTcd according to the intent and meaning of the ftatute, 
without fhewing any particular defed. 

T wo exceptions were taken to the plea : 

F irst. That there is no fuch ad intitlcd as they fet forth; and 
though it be unneceflary for them to fet forth the title of the act, 
or to reci^p it particularly, yet fince they have taken upon them- 
felves to do it, they muft do it truly at their peril: for bv their 


felves to do it, they muft do it truly at their peril; for by their 
particular defeription of the ad they tie up their juftification to the 
ftatute they deferibe (a). 

To this exception it was offered for anfwer, that the title is no 
part of the ad, and that an ad may be without any title at all, 
as moft of the ancient ads arc; and therefore a variance in the 
title is nothing ; and for this was quoted the faying of my Lord 
Hale, in Harclres (b), and an opinion of the whole Court in 
common pleas, in the cafe of Chance v. Adams (r), grounded upon 
that of Hale. 


of the title of • 
ftatute is imma. 
ttrialj for th« 
title is no part qf 
the ftatute. 

S. C. 2 . Salk; 
609. 

s. C. 3. Salk. 
33*- 

S. C. Holt, 66a. 
Hob. 310. 

11. Co. 33. 
Him. 56. 

4- toft- 145- 
Ld. Ray. 77. 
120. 343. 38a. 
a. Vcm. 58 

1. Peer. Wms. 
J«7- 

3. Peer. Wms. 

4 "4- 

2. Hawk. P C. 
d.. 25. f. J0>. 


Holt, Chief Juftice. It is true, the title of an ad of pailia- 
ment is no part of the law or enading part, no more t...m the title 
of a book is part of the book ; for the title is not the law, but the 
name or defeription given to it by the makers: juft as tne preamble 
of a ftatute is no part thereof, but contains generally the motives 
or inducements thereof; and therefore it is not ncccdary to fet forth 
thetitle or preamble, but generally “ that at a parliament fellions 
“ held fuch a time, &c. it was entitled though feme have been fo 
over-cautious, as not only to fet forth the title of the ad, but alio 
* to do it in Engiijh : but fure that is too much caution ; and ti e r j* (,. ] 
true way to fet it out, if at all, is in Latin (</); and by fetting out . 
the title fpecially, you tie your juftification to an ad fo entitled, ^ 
and if you cannot produce one you arc gone : and lie fan!, the , ; V 4 . 
faying of Hale was fudden (ifatall),andnotv.'ithftanding hisgie.it 
veneration for his opinion, he could not agree with him. 

Gould, JuJliccy agreed with the Chief Juftice \ 

Powell, JuJlicey only declaring, that he had concurred with 
the reftin the common pleas folely upon the opinion of Hale, 
reported in Hardres, 

(a) 3. Keb.641.648. Cro. Car. 232. (^Hilary Ttr.11, Wui, 3. Roll 
(t) Hard. 324. 3. Cro. 86. Stoun 4. 868. 

»!■ («) 

And 
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Mum And upon this exception the plaintiffhad judgment 

Vrimisi. A second exception taken was, that they did not fhetir 
wherein the defedt was, that the Court might judge whether it were 
contrary to die a& or not. 

And to this it was anfwered, that the feizure was not as an 
abf’olute forfeiture, but to try the fufficiency; and it would be 
hard to put an officer at his peril in fuch a cafe to know and to fet 
forth the dcfedl. 


Cafe 77. 


Cotton againft Martin. 


A prifoner for T'VEBT upon A bond to come to an account, 
debt, who 

cicapes, and is The plaintiff had been prifoner in the Fleet, and having 
recommitted on efcaped v/as taken up by a warrant according to the late a<5t of 
1. Anm, c. 6. parliament («), and committed to Newgate. And*an affidavit 
m * lt ie that nothing was due (b), and the plaintiff, by his 
perfon in cuito- bc’-ig i/i Newgate, being difabled from coining before a Judge 
dy at his fuit to ihew caufe of action, and that dilability coming from his own 
fhallhc d.ictjrg- wrcnfr, viz. the efcape ; 
cd on oath that 


nothing is due. 
Ante, ar. 37. 
Port. <75. 135. 
154. 1S3. 225. 
* 53 - 


Tu k Court ordered common bail: if he had not been efcaped; 
ic might have got out by a day •rule. 


(.:) T 6. 

(/>', But itv rV cafe o r KmcrP>n « 
H.uvk/r.s and Oti.iis, 1. W.!f. 335.ti1.it 
v/!ifrc a jd.iinuft i/.i? fworn pofitive’.y that 
th/- duindanl is ind..htcd to him, in crd. r 
to hold iiim to in:l, ll/c Court will not 
rrcidvi' any iff. hr.-it to exp!; n or contra¬ 
dict tlw nl..inr.ifi \ o :tii; «nd lit-: -vtr. an 
athdav.t of the pl-’intifl’s confefiion that 


the defendant owes him nothing cannot be 
reeeivid, S. C. Saver, 54. See alfo 

1. Sail-, ico i. Stra 1157 i.Bl. Rtp. 

i'_)3. i. Burr. 6^5. 4. Buir. 2017. 

Douyl. 432. 450. 1. Teim Rrp. 716. 

at . o<d. But if the plaint.ff's .-.ihdavit be 
dotettivc, the Court will i'.fdi..rgc on 
common hail, Huiley -v. UufkcrviUc, 

2. Wilf. 225. 


Cafe 7S. 


Smartlc againft Pcnhallow. 


Trinity Term , 2 . Anne, Roll 


If the curtom of t yPON a fjieoal vcrdiiSl the cafe was this : The cuftom of the 
a manor be, that \J manor of Trig net r in Cornwall was found to be, that every 
J r cuftonary copyhold of that manor might be granted to tiiree per- 
•ftates“ toUiue foils, habendum to them fucceffivcly, ficut nominantur , et nonaliter ; 
“ perfcns, hi. and that on the death of every tenant the lord fhould have his beft 
" itf dum to j, ea jt f or u her]it and a furrcnder is found to have been to T. M 
“ * he ?' fuc “ f * an j hi s ailigns, for his own life and the lives of two others. 

M fivtly, as tilt/ ° 


I* <h ill he mm- "{’he qu eft ion ur.s, Whether this furrendcr were warranted by 
„ the cufto.n ?— First, For the whole} that is, for three lives.— 

•vitiNoiK to And, seconds.', In cat’s ic be not good for three lives, Whether 
A. for his own it be good for hio own life ? 

Lie, and for the 

Ivts of S. andC. is wan in ted by the cullom.—S. C. j. Salk. 188. S. C. 3. Salk. 181. S. C. Holt, 
163. S. C. 2. Ld. Ray. 994. t. Ml d 102. Co. I.it. 58. 4. Co. 23. Popli. 35. Li. Ray. *3*. 
} P W r. V/uis. 781. 3. Com. Dig. “C.pjhoW” (C. 3.). (C. 8.). (C. to.). 1. Bac. Abr. 458. 
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In the argument of (his cafe it was agreed, (hat a leflep for years $Wa*¥ 1* 
Ofa manor may grant a copyhold eftate m fee, and fo for fife or lives, 
and the grant (hall be good againft him that has the inheritance. ****««*« 
But it was urged, that if by making a lefs grant than the cuftom 
warrants the tenure fhould be altered, or any damnification of the 
fervice occafioned, fuch grant of a lefler eftate than the cuftom 
warrants would be void, and a prejudice would * enfuc to the lord * [ 64 1 
by this grant j for now itwould be an eftate for outer vie of which g Ca 37 
there might be an occupant (a) ; and then the lord would have a Vaugh. 1S7. to 
tenant whom he knows nothing of, and occupancy may be of a «• s- 
copyhold as well as poffijjio fratris. It is true, a copyhold eftate ”> la « 

(hall not have all the qualities of an eftate at common law, as te- q t ' 0 E] g 
nancy by the curtefy and dower, but thefc are cxcrefccnt interefts; p 0 <i. 68. ‘ 
and though the cafe of Ven v. Howell (be againft this, yet it Cartli. 417. 
feems that the reafon of the prejudice which would enfue to the 
lord is fuSicient to overthrow that; and if it cannot be good in 
all, it is more confonant to law to make itvoid for the whole than 
to let it ftand in part and avoid it for the reft ; for the cuftom is in 
the nature of a power, which muft be ftri£tly purfued : as if a 
tenant for life by a fettlemcnt have power to make leaks for twen¬ 
ty-one years, and he makes a lcafe for thirty years, it is void 
even for the twenty-one years: fo if there can be occupants, it 
cannot be good becaufe of the prejudice to the lord j if there 
cannot be occupancy, it cannot, be made good to his afligns, bccaufc 
not purfuant to the cuftom ; and then it cannot be good for the 
firft life, becaufe lefs than the cuftom (which is in nature of an 
authority) warrants. 

Again: Suppofe it might be good for the life of T.A r . vet the jury 
not having found him alive, it (hall not be intended : ... if tenant 
for years or for autervie bring an ejectment, he muft aver the term 
or the life of eejltti qtis vis to continue : and 1*0 here the ju. y ought 
to have found it, efpecialiy when they have not concluded upon a 
fpecial point, in which calc the Court fhall only confider what the 
jury have made a doubt of, and all other things fhall be intended ; 
according to C>o. Jac. 622. and 6. Co. GoulaU’s Cafe. 

Befides, if this were conftrucd a good grant within the cuftom, 2. Saand. 166, 
the lord would lofe his heriot ; for the payment of that fervice is *67. 
confined to fuch grant as is prccifcly warranted by the cullom, 
viz. a grant to K three for lives^itff nomntmtur and this is no 
fuch grant, therefore no heriot; therefore it would be a prejudice r<* 
the lord, and by confcqucncc the grant is not good ; and it v. ill not 
be ananfwcr to lay that bet ict fervice is an accident.il fervice ; f.r 
the ftatutc (c) upon which thole calc:, of Luu&b v. IL., v. s [d., 
and Dean of IVorceJlsr's Cafe (c) go, that orders the uluai rents 
to be rderved, takes 110 notice of heriot, bccaufc it is an accidental 
fervice ; but here the cuftom fpecialSy mentions a heriot to be part 

• r<i) See *9. Car. 2 c. 3. and 14. Cn (0 £'*. c. 10. 

e. ao. (rfyero. J-c 76. 

• (t) 1. Roll. Afcr. 511. (*) 6 . Co. j;. 

•f 
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of that fervicc, and therefore it ought to receive the fame con-» 
ftruction that thofc cafes would in cafe the ftatutc had mentioned 
heriot. 


At another day, in AVichaelmas Term, for it was fpoke to firft in 
Trinity Term, 


Hooper, Serjeant , argued on the fame fide; and urged, that this 
could not be a grant within the cuftom, for that is of a grant to 
Ante, 19, *oJ three, habendum Jicut nominantur fuccej/ive ; and the grant here is 
only to T. N. for the life of two more and himfclf; fo it is no grant 
at all to the two cejiui que vie's, nor is T.N. the firft life men- 
* [ 65 3 noned. * And as to the objection of qui potejl plus potejl minus, 
if a man may grant in fee by cuftom he may grant for three lives, 
it is true with fome diftinciions; if a man nave power to grant 
in fee, referving rent, he cannot grant for life without referva- 
tion. 


Secondly, The eftate granted muft not only be Iefs in judg¬ 
ment of law, but alfo in value; for if a man have power to let for 
three lives, and he lctsfor a hundred years, that indeed is lefs in 
judgment of law,but btcaufe it is not Iefs in value the grant is void. 
All authorities, whether created by aft of parliament or by the par¬ 
ty, as in fetdements, or by cuftom, as here, are ftill but authorities, 
audth refine not to be varied from; and he quoted Whitlock's 
Cafe (a), and the difference there, and put cafeg upon the ftatute 
that enables biihops to make leaks : If a hi (hop who by the aft 
may make a Icafc for twenty-one years make it for twenty-two 
years, it is void for all ; and if a man make a leafe by parol for four 
years, it /hall not be good for three upon the ftatute 29. Car. 2. 
c. 3. of Frauds and Perjuries: but he in/ifted chiefly upon an 
inconvenicncy that would enfuc in this «,*afe ; for if T.N. were a 
trader, and committed bankruptcy , this eltate for three lives would 
be granted to an afliguee, and then it would be quite out of the 
cuftom y for then the a/Iignee would hold it after the death of T. N. 
during the other two lives, and the lord would lofe his heriot. 

Williams contra. We are upon the conftruftion of a grant 
to an honeft purchafer for a valuable confuleration.—T his will be 
good, if not to him for his and two other lives, at lead: for his own 
life i and that will do as well for us. T he fubftance of the cuftotn 
is, to make a grant for three lives; that is, the quantity of the eftate; 
but whether it be to one perion for three lives, or to three for their 
lives, is only accidental and a quality; and the quantity or conti¬ 
nuance of the eftate is what is only material. The meaning and 
diift of the cuftom is to binder any longer incumbrance upon the' 
land than for three lives, but not whether the lives named, or others, 
are to enjoy it; and lince, by the cuftom, it may be to three for 
their lives, a fortiori it may be to three for the lives of three others, 
lor that is a lefs eftate ; and that which we contend for is lefs than 


thfct 


(«) 8.‘Co. 69, 1. Brownl. 196. 
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ftiat again j and if the firffc grant had been ftri&ly ptirfuant to the ImausI ' V 
letter of the cuftom, as found, fiire it cannot be denied but that the f&tyt v 
feveral gnuitee-s might grant each his own eftate, and the lord Ptx "* u, « 
be compelled to admit each furrenderer ; or that they might all , 

grant their eftates to one perfon, who then would have the fame 
eftate as we now contend for. And if fo, why may it not b& at the 
firft ? For it would be againft all reafbn, that the grantees who 
claim under the lord fhould do it, and not the lord hiinfelf: and he 
relied upon the cafe of Vtn v. Howell (a) as full in point; for the 
reaion given there rules this, viz. that it can be no inconveniency, 
but rather a conveniency to the lord ; for iince there can be no 
occupancy of a copyhold eftate, it would be more advantageous to 
the lord to have fuch a grant as this than to have it to the three 
perfons named for their lives j for upon the death of the tenant 
Who takes for his own life and * two more, the eftate would come * f 66 2 
to him again, whereas in the other cafe it would go to the next in 
remainder : and there is a known diverfity between the lord pur- 
fuing a cujlom and one acling by a bare authority ; the one has 
authority and an intcrejl , and therefore may do lefs ; the other has a 
bare authority without any intereft, and for that reaion cannot vary 
from it (b). But fuppofe this point were againft me, at Jeaft it 
will be good to 7 *. N. for his own life, for that is lefs than for his 
own and two lives more (r). If by cuflotn the lord may grant 
for life, he may grant durante viduitate , though fuch a grant were 
never made before ; yet bccaufc, at molt, it can go no farther than 
the cuftom warrants, and that poflibly it may determine fooner, it is 
good : So far of the grunt as goes to him tor life is good.; and if the 
words “and for the lives of A. ane B” be repugnant or void, let 
them be njedled, for a void claufc will be die fame as if »t were not 
in at all. Hobart ( d) makes a diffidence, that where a tenant for years 
grants all his eftate habendum after his death, the gram \ = good and 
the habendum void ; but that where all is one entire fm tenet, as 
if he had granted his eftate after his death, the grant is all void: 
and fome books make the difference where an implied eftate is 
granted in the premiics, for that may be avoided by an habenaum, but 
otherwife of an exprefs eftate: a*- if a feoffment be u to A. habendum 
“ to him and his heirs after the death of B ” the whole is void by the 
habendum ; and it may be rcufon, that where an haoendum may 
encreafe an eftate it may likewife avoid it if it be againft law j but 
here the halcndum cannot encreafe it, for it can make it but for 
life, and therefore cannotdeftroy it. There can be no occupant of 
a copyhold eftate for two rcjfons : 1 HE first, BecauL- there can¬ 
not be a tenant of a copyhold, but by furreuder and admittance. 

Secondly, The ftaiute concerning fpecial occupants (<■) does See 6. Ca 37. 
not extend to it, becaufe there were no occupants could be f0W - 
before (f), and that the making it now would turn to the prejudice Ssd * * 3 ®* 

(0) 1. Roll. Abr. 511. (/) Adjudged in tii-.-court ofcommon 

(4) Co. Lit. 52. picas, tlut the tlatuic extant to things 

. (f) 4. Co. 2y. that he in giant; and cithern there could 

[d) Hob. 171. be no .occupancy ; age, fuj't dt Am-.— 

. (r) Seeiy. Car.». c. 3. and 14. C<*. 2. Not* u tbefc^imi tdn:*n. 

t. a*. 
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of the lord ; and the general words of an a£t (hall not be extended 
to a copyhold eftate, if it may prejudice the lord. 

As to the objection, that the verdi£l does not find the life of 
T. N. to continue, I anfwcr, that (hall he fuppofed to continue 
until the contrary appear: and he quoted Come cafes, that where 
one, having a bare power, exceeded that power, it (hall be good for 
what is within the power, and void for the reft (a). If 
there be a letter of attorney to deliver feifin to A . and he 
deliver it to A. and B. it is good to A. and void to B . though 
the making of livery is as entire an a£t as the limiting an eftate 
Can be (If). 

Holt, Chief Jujiice , and the Court. If the cuftom be to 
grant a copyhold eftate for three lives, the lord in fee of the manor 
cannot exceed that, and a lord at will of it may go fo far; for it is 
not material what eftate the lord has in the manor: and fure he who 
may grant for three lives may grant for one life 3 as if the cuftom 
be, that he may grant a copyhold in fee folummodo , yet he may 
grant in tail, for life, or for years, * and here the three lives are only 
the extent of the cuftom, but not to bind a man to the formality of 
an eftate for three lives. The cuftorn in this cafe confifts of three 
parts :— First, The conftitution or creation of the eftate, viz. 
that it be by copy.— Secondly, The extent of it, that it (hall not 
exceed three lives.— Thirdly, The manner of granting it, 
that if it be to three, they (hall not take jointly and in prafenti , 
according to the coui le of the common law, but that the firft 
named (hall take all for his life, and the iccond all for his life, and 
fo of the third. If the cuftom then enable him to let for three 
lives, it will enable him to do it for one; as if the cuftom were to 
grant in fee, he might leafe for life, remainder for life, or in tail, 
remainder in fee j for the cull om is not to grant one entire eftate in 
fee : if the cuftom be to grant for life, he may grant durantt 
viduitute , though that be another limitation than for life : and 
generally where the cuftom is to grant to three for their lives, 
habendum Juccejfive ftcut nomiuantur , there likevvife the cuftom is, 
that the tenant in pofl'eflion may by the furreuder of his eftate 
defeat the remainders. 

And Holt, Chief Jtjiice, put a late cafe in this court, where 
upon a fpecial verdict this cultom was found, and the firft of the 
three purchafed the manor 3 and the queftion was, Whether, 
inafmuch as he had a power to fruftrate the two remainders by fur- 
render, he, by Ins purchale of the manor, had e\tingui(hed them i 
And there it was held to be no merger or cxtinguilhmcnt of the 
eftate, becaufe the cuftom of deftroying the remainders is confined 
to the formality of the furrender} and the purchale of the manor, 
though it be, between the parties, a furrender, yet it (hall not be 
conftrucd asfuch toother purpofes, viz. to deftroy the remainders; 
and if the grant had been only to T. N. in tiiis calc for his own life, 
that had been good ; and if he hud granted it to another grantee, ho 
would have been tenant pur auter vie j and why may not that be by 

(a) Co. Lit. 52 . 238 . (4) Perkins, ify, 

the 
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the fi,r ft grant as well as hy mefne grants ? I cannot tell; for this Sm««t*£ *; 
f 4p> elrate capable of occupancy ; and if the firft of the three p *$*&'"■* j 
Commit a forfeiture, he in remainder (hall not enter, but the lord p * w »***«^, 
ihall enter, and* hold it during the life of fuch firft tenant. . 

As to the objc&ion, that the heriot would be loft, that is 
«ot fo , for the lord would have a heriot upon the death of every 
tenant, and upon the death of T, N. here, and he is the only tenant} 
and though he has none on the deaths of the cejiuy que vies, it is 
jjecaufe they are not tenants. 

As to the objection, that the jury does not find the life of 
T. N. ; it would be ncceflary to aver it in pleading, but n>t in a 
verdi£t § and we (hall not intend him dead, efpecially wnen the 
plaintiff makes title againft him, and therefore ought to alledge his 
death, if the truth be fo. 

* But fuppofe T. N. had become a bankrupt, and this eftate been * r gg 
affigned. I anl'wer, Suppofe it were to three ftent mminantur ^ ^ 

fuccejfive , and the tenant in poflfcfiion become u bankrupt, (hall not 
the cafe be the fume ? for the aflignee (hall be tenant pur outer 
*vie. And the objection will be the lame; for thi* is a confequence 
upon the interpretation of the ait of parliament, a..d (hall not at all 
prejudice the lord } for if the aflignee die during the life of th: co¬ 
pyholder bankrupt, there will be a cafe out of thecuftom i; / the 
tranfmutation of the tenant by the act of parliament, and yet the 
lord (hall have his heriot ; for it never was the intent of the ftutute 
to put the aflignee in a better condition than his principal, whole 
eftate he has, would have been in, nor to work an aucratim of tene¬ 
ment to the prejudice of the lord : this isfi .poliny that the copy- 
holder furviving (hould not have jt back again; d if he Ihall have 

it again upon the death of the aflignee during his life, tb" 1 the lord, 
by otfginal cuftom, ought to have a heriot, and a lubfequcnt act of 
bankruptcy (liall not defeat him of it; and if the copy!-, kicr had 
died, living the aflignee, and thereby his intcrctt determined, as 
fome thought it would. Who (IjomIcI pay the heriot ? 

* But upon this point they feemed cautious of delivering any Q^, 
opinion, but referved themfclvcs until that matter mould come to 
be a queftion, for they faid it was worth confuLr.uion, 



And Powys, "Jujiice, thought, that upon the death of the co- • 

pyholder the cltate of the alliance would determine, tho'igh the * 
cejiuy que •vies were living. 


Here it was agrekd, that if a grant be m.iJe to A . for the 
lives ot B. C. D. and y/. dies, the lord (liould have the land again, 
though againft his own limitation, bccaid'e there can he no occu- 
‘ pant of a copyhold eftate without a fpccial cuftom; and this would 
. G a be 



J$MA»TLt 

igainjl 

JlHIl ALLOW. 


Michaelmas Term, 2. Queen Anne, In B. R. 

be no mi (chief, bccaufe the failure would be on the fide of the 
grantee only ; for if rent be granted to one for three lives, and ho 
die without difpolition, living cejluy que vies , yet the grantor (hall 
hold the land di {charged, becaufe occupancy cannot be of a rent, 
for that only can be of lands which pafs by livery, whereby the 
freehold pafies, and (hall not revert again until the limitation be 
determined, and it is for the fake of a pracipe of a ftranger. 

And per totam Curiam the grant was held good.—And 
the lame obje&ion of bankruptcy might be made in the cafe qf 
Vox v. Howel (a). 


[«) 1. RolLAbr. 511. Ante, <24. 
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MICHAELMAS TERM, 

The Second Year of Queen Anne, 

A T 

The Sittings at The Guildhall in London, 

BEFORE 

Sir John Holt, Knt. Chief JujHce 


O F 

THE COURT OF QUEEN’S BENCH. 


Leonard agahifl Stacy. 

T HE cafe was : A cheat bought a quantity of goods from 
the defendant upon credit, and fold them to the plaintiff. 
The defendant difeovering that he was catched, and that 
the goods were come to the plaintiff’s warehoufe, takes out a 
replevin out of the sheriff’s court in London^ and with 
fcveral others takes the * goods again. And for this the plaintiff 
brought trcfpafs. 

,S. C port. 139. s. C. Holt, 143. Poft. 81. 103. I. Salk. 5. 94. x. Lev. 9*. 
* Ld. Ray. 984. 6. Com. Dig. “ Trrfpafc" (C. a.). 


Cafe 79. 

If A defraud A 
of goods, and fell 
them to C. and 

B. after ttotic# 
that C. claim* 
property there- 
in,replevy them, 

C. may bring 
treftaji for tho 
taking. 

1. Vent 117. 


Holt, Chief JuJlice, faid in this cafe, 

First, That in replevin , if property be claimed, and notwith- In treftaj* for 
flanding the party replevies, trefpafs will lie, and the claim ©r 
notice of property fhall be the foleiflue. claim of proper¬ 

ty, the notice only is an iflue. Port. 81. 103.-1. Salk. 5. 94. a. Lev. y». 1. Vent iay. 

Secondly, if ieveral pcifons arc declared againft, and fome Defendants un- 
under a fimul cum , to take off the evidence of thole that come J”' a jJ^£ 
under the fimul cum fomething muft be proved againft them, and nr ^. s> un ^ f| 
likewife endeavours ufed to take them, a9 procefs taken out againft there is evidence 

them, &c. a s ainft them - 

Thirdly, If trefpafs be againft two or more, and one demur ^ Damages where 
ind another plead to iffue , the damages atfcffed upon the ijfue (hall one plead* to 
*ffe£t him that demurred, if the demurrer be ruled againft him: a »°* ep 

G 3 io * * 
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Lxokako f D if trefpafs be for breaking a houfe, and entering into a clofe, 

egamft againft one who pleads -'ot guilty as to one, and demurs to the Other, 

TACf, tht.re the jury muft find damages feverally for she not guilty , 
;t::d conditionally upon the demurrer : fo if mere be two de¬ 
fendants, and they vary their pleas as to the parcels in the decla¬ 
ration. 


perfons con- Some of the deff'.dants here would give evidence, that they 

cerned only as wcre no f art i ier concerned than as appraifers to appraife the 
*pp .• f .. in a j rr j rr 

wn ngjui icpk- g°° ds - 

ftre Sr * Holt, Chief Jtflice, anfwered, that there could be no 

appraifement in replevin ; and if there could, the taking here 
being tortious , he, being there all the while, would be guilty 
of it. 


A/;-<>«*muftbe Befi les, if the h.v give a man a licence for the doing a thing, 
pleaded. 

in tr-.jpaJ's you mult plead it t and not give it in evidence upon not 

° ' I?1 ‘ guilty. 

Cro. Jac. 377. c 

*04. 5. Com. Dig. ** Pleader” (3. M. 35.) ; and fee the cafe of Bennett v. Allcott, 2. Term Rep. 166. 

attxd. 


Cafe 80, 


Barber againfi Dennis. 


Trover lies hy a *-pHE widow of a waterman, who, as was laid, by the ufage of 
wefirr^ for lea- 1 Waterman’s Hai.l in ay take an apprentice, had her ap- 
eamed by ins prentice taken from her, and put on board a queen’s fhip, where he 
effnntice. earned two ti l, /.», which came to the defendant’s hands, and for 
S.C. 1. Salk. 68 . which the miili'els brought trover. 


661 ^6 638 And IT WAS ACREE1> » ^ at a&ion would well lie if the 

k!M od. 415. apprentice were a legal apprentice, for his pofleffion would be 
Vezey, S3. that of his mailer, and whatever he cams fha.Il go to Ins mat¬ 
ter. 


&u*rr, ifa/w- But it was objected, that the Company of Water*. 
we ou" w- M£N j s a vo |. jn tary fociety, and that being free of it does 
panyls.i not ,n:i * cc man free <’f London : So that the cuflom of 

of L.nuoi.. London for perfons under one-and- twenty to bind themfelves 

apprentices docs not extend to watermen j which was agreed by 
all. 


Indentures of Then it was fa'd, that the fuppofed apprentice here was no 
pppr-n^ccfhip, ] C g H ] apprentice, if indentures be not enrolled purfuant to the 
jnuit iurc.- a ^ 0 f paHianif.-nt 01 5. EJiz. c. 4. and if he were not a legal ap¬ 
prentice tile plaintiff • td no title. 

3. Lev. 3S9. 

But Holt, Chief Ju/lice , faid, he would underfland him an 
apprentice or fervani defattoy and that would fuffice againft them, 
being wrongdoers. 


Anonymous. 



Michaelmas Term, a. Queen Anne, At Nifi Prius. 


Anonymous. 


CdeS<. 


IN another cafe, which was action of covenant againft an 
•* apprentice for leaving his fervice, ” M 

Holt, Chief JuJlicc, held thefe two points : ***» **• 

F irst, * That if a matter licenfe his apprentice to leave him, he * [ 7 ° 3 
cannot after recal that licence. 

Secondly, That if a matter bring covenant for leaving Inwhateafcrf* 
his fervice at fuch a time, and the defendant juftifies by vir- p 0 ™ t ^ L 
tue of a licence at that time, the mailer cannot upon that de- % RoJJ ^ 
claration give evidence of a leaving him at another time, for 6 j 0 
there the time is material, and is not like a tranfitory matter in c ro . c.ir. 5l+ . 
treipaist 5 * Com. Dig. 

r “ Pleader’* 

($. is.). 
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Sir Thomas Trevor, Knt. Chief Juftice. 


Sir Edward Nevil, Knt. 
s Sir John Powell, Knt. 
Sir John Blencoe, Knt. 



Edward Northey, Efp Attorney General. 
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Brigs agtihift Collingfon. Cafe 8a. 

^T'RESPASS for breaking the plaintiff’s houfe, anti enuring into j n trtfpaft fee, 
it, and taking and carrying fuch and fuch goods to inch and breaking and 

fuch a value. entering tht 

piaimlfPthoufe* 

The defendant pleads not guilty as to the breaking of the houfe, and carrying a. 
and juitifies quoad the entering, taking, and carrying away the wa y h,s 
gpods j for that K. is an ancient borough,in winch there is an ancient lf ^ de ^ cnda / nt 
icourt to be held by virtue of letters patents, et confuttudincm curia L to th» brealu 
prad. every three weeks on 'lhurjday , and that it has conufance and juffify 
of all debts and adtions arifing within, 6cc. n-'t exceeding forty the entering, by 
pounds ; that fuch a day and year J. $. did there levy a plaint vircue of P ro - 
for fifteen pounds againft the plaintiff for a caufe ariling within 



by virtue thereof they attached him by his goods :nd chattels in ^ 0 g ^’ x 
die declaration mentioned, and them fafely kept to the intent to 
compel an appearance. 

Carthew, on demurrer to the plea, took fevers! excep 

fjons; 


x«. Mod. 25. 
IA. Ray. 410. 
465.7*». 90*. 
1054. 

First. 8 - Mod - *“• 

Stra. 637. 509 . 

tao, nig. 



Michaelmas Term, 2. Queen Anne, In C. B. 

Court held hy First, They (hew the court to be held by letters patent and 
letters patents cuftom, which is repugnant. , 

and cuftom. J r * 

2. Jones, i6<;. Pr at contra. We (hew the court was held by feveral letters 

3. Lev. 141.143. patents, and we need not (hew by what king or queen, or the date 
Lutw. 91is. t)1 th cm ; and as to tonfuet. without tempore cujus y (3'c. it does not 
*457- l 4 4- i m ply a prdcription, but only an ufage. 

Court hdd a-- Secondi.y, It is faid to be held according to the cuftom of the 
cording to c«u court, which is abfurd; for it ihould be, by cuftom of the vill 
tomofthetourt. or jj 0rou ^, ;i j a w hich it is held. 

See the cafe of W.lb.uns c. Jor.es, B. R. If. 298. 


A juftificr.tlon 
by virtue of pi o- 
cefs mull ai¬ 
led, jc that it was 
deli.vc red to the 
de'. aidant. 

2. Lev. 19. 

3. Lev. 93. 

5. Com. Dig. 

“ Fleuder” 
(>M. 24.). 


TniRm.Y, It is not laid that the proccfs was delivered to them 
fo as themight execute it; and the virtuie cujus is not traverfable; 
and therefore in ai! pleadings where the (heriffjuftifies by virtue 
of a wiit, he alleJges, that before the execution the writ was 
delivered to him, and the virtuie comes after, otherwife anybody 
might take upon himfclf to execute a writ fued out, though not 
delivered to him. 

Prat contra. We are upon a general demurrer, and we lay it 
was directed to us, and that by virtue of it we feized them, which 
is impolfible to be true if it were not delivered to us. 


Ttie bailiff of an 
ini tnor court 


Fourthly, The attachment ought to be moderate and rea- 
wbo abufcsThc f ona ^ L '» to the value of twelvepence, eighteenpence, or two 
proc.i!, is .1 (hillings, at firit, and if he did not appear upon that, to double that 
trtijufftr ab ir.i- infinitely ; and here they have taken all the party’s goods; fo 
>i»- that if we had come with affidavits of this oppreifion, you would 

I*oll. 139. have granted an attachment for the abufc ; and if one abufe the 
8. c«. 146. authority the law gives him, he is a trefpafler ah initio , for the 
a.udi. Ab. 561. di veriity is between licence of law when abuled and actual licence 
Moor, z 4 8 . of the party (a). 

Prat contra. The procefs is to attach him per bona et catalla ; 
and the law does not define how much they (hall take ; and it isiu 
a.*BLR'»! ii!8. ph’-intifi’.-i power to have all by giving an appearance, and they are 
s. Ter. kcp.«. only to be a pledge for his appearance in the mean time. 

When a fli-^ff * ^ IFTHI - Y » Though they were aware they muft (hew a 
jufMcs under a return » for whenever the (heriff, or officer to whom the writ is 
writ, he muff directed, will juftify under it, he muft (hew a return, otherwife if 
fhew it re- under bailiffs to a lheriff ( b ); and here they only fay, dehito modo 
retornat. which might be if they had returned nulla bona ; and the 
Court could not make them mend or change it* 

Prat contra. Wc ought to make a return true, and 
we have fo done ; for when wc confefs that we have taken the 
goods, and alledgc a return debits mode, that muft be according to 
truth. 


1. Lev. 9 $• 
4. Mod. 391 
Stra. 1372. 
*. Will’. 313 

a 

. Rq 


turned. 


( h ) Cro. Car. 446. 

Sixth 


(a) Sec tlw Six Carpenters Cafe, G. Co. 146. 
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Sixthly* We charge them in the declaration with having 
f alwn die goods and carried them away, and they juftify only die 
taking , and fay nothing as to the carrying away. 

Trevor, Chief fu/f ice. You have not anfwered the carrying 
away, fo it is not within your not guilty , nor admitted by your 
juflification •, for if you juftified the carrying them away, perhaps 
you would have given them a new caufe of demurrer, for they 
fhould not have carried them away until failure ofappearancc: as to 
the exccfs, that will not make it a trefpafs, for that is only an 
irregularity; and your laying in the declaration that they were of 
fiich values is nothing. 

Curia accord, and Teamed ftrong for the plaintiff for want of 
anfwer to afportation. but gave him time until next Term to main¬ 
tain it. 


Bases 

CoLLUteawb’. 


Bifliop of Durham againft Ladler. Cafe B3. 

D EBT upon a bond conditioned for the obligor’s fubmilfion Debt upon a 

to the church. lx,nd s iv ™ » a 

bi/hop for fub- 

Thc bond was given in the year 1693, and there being a gene- minion, &c. 
ral act of pardon fince that time, ; Com D ; 5 

The queftion was, Whether, lincc that a& took away the “ l ^ rdon " 
offence and excommunication, it would not likewife difeharge the ^ 
bond ? 

And the cafe of the Bijhop of Exeter v. Sterling in my Lord 
Hale’s time, now in Levinz’s Reports («), was remembered, and 
faid, that there never v*as any judgment upon the roll. 

It went over to be fpoke to this Term. 

la) z. Lev. 36. 

*[7*] 

* Michclfon agiihijl Cawley. Cafe 84. 

A N action upon the case for the tfcape of one taken upon f » In m 
<**• the proeds of an inferior court, The plaintiff declared, that “ f ^°" 
he levied a plaint fuch a day, &c ; that procefs iliued, and was de- 
livered to the defendant, who, by virtue thereof, ioo.v the party at el an infe- 

fuch a place, dec. and fuffered him to cfcapc, per quod , L c. r.uoourc, whe- 

tl.fr :t he necef- 

The exception taken to the declaration was, that it did notlhew i s* to it.tie in 
by what authority the court was held, and then the whole pro- ,: ' c -ration 
cecdings were void, and therefore the imprifnnmcnt was lalie, and ^ ^ J court 
the eicape no offence or injury to the plaintiff. ° urt 

Ante, 61. Vaupli. 93, 94. YeL 46. C10. FI. 4. J lo. fro. J.ic, 1S4. 497. 537.. fro. Cur. 46. 
1. Jo. 451. Ld. Ray 1543. 11. Mod. 5 o. 12. Mod. 59S. Ld. R..\ 424. ssj. bji. 705. 7V.8. 

JJ30. Stra.873. 901.951. izz6. 3. Com. Dig. “Courts” (l*. 6.). 5- Cun. D.j. “ i lc^du" (E. 1$. . 

And 



IflCMlSOM 

+Z<>'’rJI 

Cawsxy. 
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And for this was quoted Turner's fcafe (a) 3 where, in pleading 
a judgment in an inferior court, the party was forced to ihew the 
authority of the court, and to give it jurifdi&ion. And if fo in a 
pica in bar, which is good to a common intent, a fortiori it will be 
in a declaration which charges the party, and therefore muft be 
certain to all intents: and here if there were no legal court, or if it 
wanted jurifdi&ion, the officer would be liable to an adlion of falfe 
imprifoinnent, and likewife to an efcape. And it was faid, that it 
is effcr.tiaily necellary, let the plaintiff be a ft ranger or privy,- to 
gi , e tne court j urifdiction. 

Car thew anfwercd with this diverfity, that any who is an 
officer of the court, or acts under the authority of it, and by confe- 
qucncc ought to be conufant of it, ought in pleading to fet it 
forth ; b'.u Grangers, as the plaintiff is here, need not do it. 
2. The t the procefsy and the arrejly are only inducements 

to the adtion, and the efcape^ whereby, &c. is the fubftance ; 
therefore it fuffices if the fubftance be well fet forth, and that is 
done here. And for this he quoted the cafe of Hodges v. 
ASoyJe (A). Befidcs, he urged that though this would be the 
caule of reverfal or irregularity, yet the fheriff could not take ad- 
vantage of it. In the cafe of Gould v. Stroud (c., an adtion for an 
efcape was brought againft a fheriff’; and it appeared, that the adtion 
was brought upon a judgment in Westminster-Hall by an 
adnmnftnnor, and that adm ini ft ration was committed to him by the 
ordinary < f another diocefe, fo as it was utterly void \ ana yet 
plaintiff had judgment. 

Tr' vor, Chief JhJlicr, and Blencoe, jfujiicr , conceived the 
law to be, tn.it where-everone juftifies by virtue of proceedings of 
an interior court, or makes it a ground for an adtion, he ought to 
fhew the authority by which the court is holden, and that the whole 
of the proc edings were the git of the action here, and if that were 
actually void, that the plaintiff ought not to have judgment, though 
the officer cannot take advantage upon error in proceis. But they 
doubted whether the defendant, having taken upon himlelfto arreff 
him, did not thereby make bimfelf liable to an efcape. 

But Tr Ac v, fujlucy feemed to differ from them, upop the 
authority ol Hedges v. Moyfe (d). 

And it was Curia advifare vult, 

(<n 8 Co. 133 2 3. in king’s hmeh—SeealfeCrsw 

C10. ■ ar. 45, 46. Eli*. 8^5. *• 195 

■■ CmiM v. Stroud, MMi Term, {d) Cro. Car. 4J. 
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Sir John Hawies, Knt. Solicitor General . 


* Warren againji Mathews. 


P ER CURIAM. Every fubje& of common right may fifli 
with lawful nets, &c. in a navigable river , as well as in 
the fea («), and the king’s grant cannot bar them thereof; 
but the crown only has a right to royal Hlh, and that the king 
only may grant. 

(rt) See Lord Fit2waitci’s Cafe, i. Turner, Ccwp. 16. ; The Mayor cf 
Mod. xo6. 2. Lev. 139.; Carter ■». Mur- Oxford v. Richardfon, 4.TermRep 437. 
cot, 4. Buir. 2163.; Seymour v. Court- —But fee the judgment in tins Lift cafe 
Cels> 5. Burr. 28*4.; Mayor of Lyner v. reverfed, 2. II. BI. Rep. 182. 


Anonymous. 

r I“'HE Court held, That let a profeculion be never fo ma- 
A licioufly carried on, yet if there be probable cauje or grouiv 
for it, no adtion for malicious ptofecutiou will lie (a). 

bit cauje. Ante, 25.—4. Burr. 1971. Poit 216. I.d. 


(«) An aOion for malicious profe- 
cution will not lie for bringing a aril 
* 0 ion t although the plaintiff has no 
grounds for it, becaufe it is a claim of 
right, Savil v. Roberts, 2. Salk. 14,15. 
Std vide Wateren v. Freeman, Hob. 260. 
but it will for holding to bail for a greater 
• Him than is really due, Dare «. Swjinc, 
I. Sid. 424. Skinner v. Cunton, 1. 
. Saund. 228. or for fixing in a good caufe 
•f atton in a gout t)jat ba* not jvjrif- 


diftion, Godlin v. Wilcox, 3. Wils 302. 
Atwood r. Monger, Suits, 378 but in 
fuclt cafe it niuft be a want of a'.g >.J y.i- 
rijidiflion, Watclioule v. Bawd, Cro. |ac. 
133. But to maintain this action <t is now 
fettled that the pla.rtift mull ihtw both 
n.iike ar.d a want ol k A.eA 1 au?, BulL 
N. P. 14. but rnltte may be .nti-rrid liom 
the want of oxalic cottif, j dmllon v. 
Sutton, 1. Ttmi Kep. <144. Reynolds v. 
Kenedy, 1. Wilt. 232. 

Saunders 


*[73] 

Cafe 85. 

Lawful fithing. 

5. C. 1. Salk. 
3 S 7 - 

2. Salk. 637. 

6. Coin. Dig. 56. 


Cafe 86. 

No action for 
txjlXi’.u m f’tjccu. 
Cat w,J. he if 
tin re w.is f rtie- 
Ray. Si. 37;. 
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Cafe 87. 

In eje&menr, 
if the tenant be 
nicked out of 
pofleflion the 
Court will ordir 
rcititution, and 
commit the par¬ 
ties to anfwer 
Interrogatories. 

S. C. Ante, >6. 

S. C. Holt, 136. 
1. Barnes, 123. 
s. Barnes, 157. 
32 . Mod. 211. 
3 J 3 - 39 s • 445 - 
«S3- 

a. Com. Dig. 

“ Chancery,” 
<D- 3 ) 

Tidd’s Prac. 52. 


Saunders agdinft Melhuilh. 

V/fELHUISH h <1 got an unknown perfon to afliime the name 
^ of tenant in t (ftjjion* and to perfonate him in receiving a de¬ 
claration in cielhncnt; and, upon the ufual affidavit, tricked the 
plaintiff out of his poffeffion. 

And the matter being made out by affidavits, and even by the 
affidavits of the two comrogucs, viz. he that delivered, and the 
other that received the declaration, 

The Court ordered reftitution; for no man’s poffeffion ought 
to be difturbed upon the affidavits of fuch infamous witneffes. 

And Mclbnijb , the plaintiff in ejectment, attending, was com¬ 
mitted to anfwer interrogatories. 

For Holt, Chief Ju/iio:, faid, When one is put to anfwer 
interrogatories for a fadt fully proved again (t him, he ought to 
anfwer in cuftody; hut where it is any thing doubtful, the courfe 
is to put him to anfwer, that is, to bind him by recognizance to 
anfwer. And in either cafe, if they purge theml'elves upon oath, 
they are difeharged ; but they may be piofecuted for perjury if 
they fwear falfe (a). And if the interrogatories be not exhibited 
in four eCys, by the courfe of the court they are difeharged. 

[a) 2. Jones, 178. 3. Burr. 1329. Dougl. 498. 2. Hawk. P. C. ch. 22. f. |. 


Cafe 88, 

j^u. Whether 
the commitfion- 
ers of the Bt.ud 
tf G> cen Cloth 
can, asjuitiecs, 
Commit a man 
to u the jHirttr 
** of the verge.” 
S.C. 2. Ld. Ray. 
978. 

S. C. 3. So!k. 92. 
984. 

S.C. Holt, 590. 
I. Mod. 76. 

I. Vent. 169. 

# [ 74 ] 

3. Mod. 181. 
Philip’s Regale 
neceflarium, 
chap. 1. and 3. 
Pryn on 4. lnft. 
2 i, 19. 

32 . Mod. IC2. 

• 155. and fri the 
caic of K(.x v. 
Stobbs, 3.Term 
Kt P 735 * 


The Cafe of Elderton, Porter, and Others. 

# "pHE defendants were taken up by a warrant from the lord 
high steward, treafurcr, comptroller, and clerk of the 
grlen cloth, fetting forth a complaint made to the board 
of green cloth, of a forcible entry made by them into a houfe 
in Scotland-Tardy in the queen’s royal palace of Whitehall , riot- 
oufly, and in contempt of the privileges of the queen’s palace, and 
without warrant from the green cloth. 

The warrant was directed u portatoribus virgnrum hofpitii of 

the queenand they not giving bail,were committed to Love r, 
porter of the palace^ “ to receive and keep them till they gave bail 
K for appearance at the next feffions to be held for the verge, or 
“ until he received further directions from the board of green 
< c cloth j” and* bung brought up by habeas corpus , a return was 
made to the commitment for the caufe aforefaid, by the perfons 
afore fakl, all of whom were returned to be jujlices of peace for 
THE VERGE. 

Montague took thefe exceptions: 

First, The warrant fets forth an information made to this 
board, without flicwing what board j and if it had exprefled the. 
board of green cluth, it had not mended the matter j for as 

fuch. 




; Ift & -ftl 


.ST- 


fiieli their power is only over the fervants of the family, end'over Tut c*Vk *4 
none elfe, even in cafe of trefpafe or bloodfhed, or any other 
breach of the peaces for that which gives them a power is the OTt***** 
ftatute of 33. Hen. 8. c. 12. and therefore they have no farther 
authority than that aft gives them. 


Secondly, The queen did not then aftually refide there, nor a r«u« re¬ 
does it fet forth that flxe did, and it cannot be faid a breach of pri- J a,l “ j** P ri ^* 
vilege, for two reafons: FirJ ?, The queen's honour is as much 
concerned that the procefs of law fhould be duly executed, as in wholly remow 
the privilege of her palace. Secondly , By the late aft of parlia- from it. 
ment all privileges are taken away; and that aft is to be conftrued Salk. 91.284. 
favourably in the execution of juftice. 


Thirdly, If it be faid, that they have conufance of it as juf- a juftice need 
tices of peace, they fhould have committed them as fuch, and un- T? 1 mention * n 
•fcr a -proper officer, as conftable, Jrc. tlTTSC 

Ld. Ray. 65. s»o. ai 5 . 323. 353. 396.444. 


Fourthly, The conclufion of the commitment is not legal; Concbfion of 
for it fhould be, ** till they are delivered by due courfe of law;” ' ,vurrintot Mai ‘ 
but this is, w till they find furety for their appearance at the next n,,tm<rnt - 
“ court of the Vi kg 1.” {«), and it is not faid when that is to 
be, or that ever there will be atiy. 


Fifthly, They fay, it was in breach of the privilege of the 
queen’s court, but they do not ftate what thofe privileges, are, 
that the Court may judge whether this fact be aguinit them. 

Northey, Attorney General, for the return, 

First, The authority of the party committing never appears 
upon the commitment, butalwajs upon the return, an. 1 ‘hat is the 
right way. It is objefted, that they have no power to commit ;.s 
A board. But I anfwcr, that it is not neccilarv to it.c ire into 
their power as they are A board now, for though tiiey meet 
there about other bulinefs, yet their being there decs not make 
them ceafe to be jufiicts of the peace, and they have their llfiions 
for the verge, and the commitment if, “ till they find furety for 
u their appearance at the next fcfiions of the verge.” It never *■ ' v " t - l6 ^* 
Was the intent of the late flatute ( b ) to expofc the queen’s g.J.tce ^ ' 

to the diforder that often attends execution of procefs: anJ lie 1 Med. 76. 
quoted 'Jacob Halt's Cafe (c). There needs not an aft ol i •arlia- Vid. 3.1r.rt. r4i. 
ment to make a palao , for it is the king’s right to d d.ue a a r- Aff P 1 - 49 - 
royal palace, and the privileges follow of confrquenc.- : A «; * ^ 75] 

William declared Kensington a palace. * Warrants are not Philip’s Regale 
like pleadings, as being made by perfons entrufted with toe exe- mailanum, 
cutionof the law, but i.ave not the nice knowledge of it. Com- CJ P- , - and 3 - 
mitment till he find bail, or commitment generally for want ot ^ ^thcll 

llani, p. 63. and Hen. 1. p. 245. 1. Salk. 34s, 349. 331. ice. 

(«) a. Inft. 54. 591. 1 . Lev. 430. (A) 1 

.Cro. Car. 558. 5 Mod. 308. a. Hawk. 1 . Mwd. 76. 

P. C. ch. 16. f> 18.' 

. bail. 
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Wa* Cas* bail, is the fame; for whoever is committed for want of bail, it Ift 
Eld** ton, trut |j committed until he find bail. Where-evcr there is a palace, 
privilege of a palace is incident to it, whether there be an 
a&ual refidence or not j and the ftatute of 33. Hen. 8. c. it* 
was needlefs, though it makes this cafe the Wronger; and that 
ftatute fetting limits to Whitehall, {hews that there are local 
privileges belonging to the palace ; and what can they be, if 
they be not that {omeching may be lawfully done elfewhere that 
may not be fo done there ? This being in the outward part of 
the palace makes no difference, for they fhall fet no other 
bounds to privileges than the a& has done here. 

Holt, Chief JuJlice. It need not appear in the warrant or 
commitment that they were juftices of peace, but that is always 
•pon the return. Thcfe fellows are very wilful, for either they 
are right or they are wrong, and why may not they find bail, and - 
have the matter determined legally ? There is a commi/fion of 
oyer and terminer, and a commiffion of the peace for the verge j and 
the lord steward has only a commiffion for the hou/holtL 
1 he matter therefore will be only this, Whether this being done 
within the queen's palace, and it not being faid that the queen 
was actually refiding there; that is, Whether the privilege be not 
confined to the refidence ? Another queftion will be, in cafe it be 
confined to a refidence. What will amount to a refidence ? For 
fuppofe the queen were at IVindfor , and a murder was committed 
at If'L itch all, lhould the lord steward judge of it upon 
the ftatute of 33. Hen. 8. c. 12. ? Or fuppole it were now at 
lyinckcflct ? 

Northky, Attorney General , put the cafe of Burchett {a\ 
who killed his J..- :cr in the tower, and though the king did 
not relide there, yet became it wa* in his palace, his hand was 
cut off firli, and after hi was hanged. 

• 

Holt, Chief Jujtice. Though the words of the ftatute be, 
tt or other houle where the king is refulent,” thofe words are onlv 
to give the latne privileges to noiifes that are not palaces during 
the king’s reiidencr. re the objection, that they are com¬ 
mitted for not giving fecuiity to appear at the l'dfions of the 
verge, and it does not appear that tncy have jurifdidtion of it, 
we arc judicially to take notice of ail things belonging to the 
queen, and by coi.fi quence of the power and jurildi&ion of 
the fefiion oi the verge of the palace. 

Pc WELL, JuJlice. Sure the worJs “other houfes where the 
“ king re lines,” is only applicable to houfes, not palaces, and fure 
the privilege of a palace is not confined to adtual refidence (£}. 
And he infilled ou Bui ebeft’i Cafe aforefiiiJ. 

[ 76 ] The other two judges feemedof that opinion: andbefides, 
if it were confined to a refidence, the queen’s fecrctary of ftato. 
keeping his office here, would be good evidence * of a refidence, 

(a) J. Inft. 140, (a) ^ce „ Hawk. P. C. c.ai. f. a. 

POWWL, 




^cttlmds 


2.Que*nAnne, 


** Powell, yuftice, faid, that he had known arrefts condemned for Tn.ii 
being without leave; andifanarreft be made mJVeJimin- 

jler-hall, fitting the court, it contempt-, and why may not it be the * 

fame if in the queen’s palace, to the difturbanceof the queen 
or her fervants i And the confequence might be very dangerous, to ^ 

fufFer a number of fellows in a rude manner, under colout of procefs, 
to enter into the queen’s palace. It is true,wedonot know 
in this court that the board of green cloth has jurildiclion 
here, but the memlu rs are returned to be juftices of the peace , and we 
know there is acummiiBon of the peace , and of cyer and terminer, 
for the verge, which gives power to puniih riots, trcfpafs, See. 

He faid farther, that the marshal of the queen’s houfe is 
the gaoler, and that the commitment pioperly ought to be to him; 
but perhaps it might be to theporU r, in order to carry the prifoner to 
the marshal, as in this court to a tipftaff '-, but ftill the com¬ 
mitment ought to be to the marsh al, and their authority is 
to comtr.it as jtjlicei of peace, and not as a board. It is true, if 
the commitment had been by them generally, we would have 
underffood it to have been in that capacity in which they lawfully 
could dc. it; hut whether they have net tied it up to their power 
as board pf green clotii, lo as to leave no room for fuch in¬ 
tendment, is a queftion. However, if the commitment fhould be bad 
for thefe faults, we may indeed dilcharge the defendants of their pre- 
fent impri foil meat, and bind them to appear at the fdlions of green 
cloth ; as if a commitment be to 7 be New Prifcn, it is not lawful, 
as not being a legal gaol, yet we will not 1 j: the party at liberty, but 
commit hi.n legally nv virtue of the univerlal powvr of the Court: 
and though this p:ner be not a proper oiRcer, we imy remand them 
to him until we consider of th; matter, and order them to he brought 
up again by rule, and all matters to It ay in me mean time as tney 
are. 

And after the return was filed, though they offered bail tor their Court remandet 
appeal jnce here the l:ill u ty of Term, yet the Court remanded r!ic prfoner* 
them, and gave rule tor the bringing mem up two days after, and Witl,cut bail * 
Would not bail tacm in the mean lime. 

Note, The Chief Juflice upon this eccafion ordered the run.flraient far 
record of Lure belt's attainder to be brought into court, and it is finking in > 
Michaelmas Term, ! 5. Si 16. Lliz. Roll. 2. and there isnojudg- royal paUce. 
ment then, that his hand (hail be cutoff, though the Chief 3. Lift. 140. 
JusTiC r. Lid, h;s hand had been in truth.cut off, and lb is my 2 -5+9- 
Lord Coke and S tow's Iii/ion. —Nothing further was ever done 3 j 


in this matter that 1 luve found. But videpojfea. r judgment 

174. 51. E. 3. F. Con n. a So Dyer, xCS. St. 15 E. 3. c. 1. and note 33. H. 8. c. n. of Unking in 
the kir.j’.. a.urt, 3. Inll. cap. M.fprilicn. Philip Rt;;alc neci(liriimi, 18. 114. .*c. 31;. E. 3,4. 35, 

Mich. 40. Pi. 3. 4. 34. Flit. lib. 1 . c. 13. Rylty Plac. part 6, 7. *7. A if. 49. Pryn. on 4. lrlL 
18,13. Cotton, &c. 1 . Lev. 106, 107. 1. hid. an. C10.Ca1.a7z. 4. Bi Com. jzj. ajj. 
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Oyer* 



* L 77 1 
Cafe 89. 

An appointment 
ofoverfcen muft 
fate them to be 
JabftantiaJ beufe- 
bUdtrt, purfuant 
to 43. Elm. c. l. 
a. Salk. 525. 
Foley, 5. 

Saycr, 279. 

Stra. 1261. 
lx). Kay. 1394, 
a. Term Rep. 
406. 395. 

iS*v. If an ap¬ 
pointment of 
overfcer for that 
part of the pa- 
rifli which lici in 
a particular 
county, tc good. 

Saycr, 27S. 
l. BottP. L c.i. 
f. 7. 4. Term 


Cafe 90. 

After a verd.ft 
in trtucr, an in¬ 
dictment will lie 
for trtfpaft in 
taking the fame 
goods; hut it the 
taking be fi.'o- 
micus, no vt-rdicl 
can be g vm. 

3. Inft. 113. 
Hob. 138. 
a. Lev. 20S. 
a. Ilawk. I*. C. 

Cafe 91. 

In Ubitatus at - 
fumjipi lies for 
diet found for a 
third ptrfon. 

Foft. 

Hob. sifi. 

J. Vent. 6 
Raym 30*. 

1. Salic, aa. a$. 


, . ' f • • 

Michaelmas Term, *. Queen Anne, In B.R. 

* Overfeers of the Poor of the Parilh of St. Andrew. 

A N order of two juftices for one's taking upon him the office 
of overfeer of tlie poor, being removed, 

Montague took feveral exceptions againft it. 

First, That it did not appear by it, that the party was an 
inhabitant or a houfe-keeper, and you will not intend him to be 
either; for it is not like the calc of Kibbct v. Lee (a), where a man 
fhall be intended to be in his fenfes, or a witnefs credible, until 
the contrary appears: and the way is, for the parifh to prefent 
thefe officers to the juftices to be by them confirmed. 

Secondly, The order appoints him overfeer of the poor of 
that part vi the parifh that lies in Middlcfcx , (for the parifh of 
St. /In dr civ ex Lends both into London and Middlcjcx') j and for this 
the cafe of the houfe of correction for Blackheath was relied on. 

The Court feemed to think that the appointment ought to 
have bc' i n tor the whole parifh ; but that afterwards they might 
order him to meddle only with fueh a diyifion. 

Rrp. 550. 

(<t) Hob. J12. 


l.uttcrcll’sCafc. 

B Y Holt, Chief Jnftice, at vift prius , ui audivi, this difference 
Ws ,r.d.t.i: It .1 civ il action be brought, as trover for goods, 
after recovery, you may mdiel Him tor trcfpafs or felony for the 
fame taking, bccaiile the often; es or c.iulcs of action arc of a oif- 
ferent nature, the one civil, and the other criminal; but if the 
fill! pr.iLcutmn had been crimin-d, ns an indidment for tref- 
p.ils, \c. .i:i.l the crime app-vrs to be felony, there you cannot 
have verdict or judgment on tnv indidment for tr.-lp-m, it being 
the infer ior, rtnd mis, lie laid, had been adjudged in Mr. J.ut ■* 
trell's Cafe 

eh. 47. ( 


Jordan ag>n >fl Th oink ins. 

T NDEHITA t US assumpsit for meat, drink, and lodging 
1 found for a third perhn. 

It was moved in arrelt of judgment, that indebitatus ajfumpfit 
wiil not lie, but that it ought to have been a fpecial aition upon 

the cafe. 

But per Curiam, It lies again 11 hi n upon the contrail ; as if 
jf defile B to cure the horfe of C. ami that he {A.) will pay him 
fo’ much, an indebitatus will lie againft A. and only againft him. 
But thi y agreed that it would not lit for money won at play, but a 
fpedal ajfumpfit. 

And the plaintiff had judgment. 

Anony- 




Mkli aefow* 

Anonymous. 

DER Curi am. If one give a warrant of attorney to confefs a Baft 


1 judgment for the favin^ bail harmlds, though the debt be not®** co *"0 | j$| 
paid, he cannot fue execution before damnification. anduniM^ 

a. Ifi. Rep. 79 j. i. Term Rep. S6. 3. Term Rep. ^39, 

*[ 7 «] 

♦ Smith agalnjl The Mayor and Aldermen of London. Cafe 93. 

A MERCHANT who had broke, and run away beyond fea, goo* be coo. 

Configncd goods to three perfons here for the equal benefit of *° ***** 
his creditors, two whereof were his confignccs, and fet up a truf- ^ the *goo2 
tee for them to attach the goods in London: The third confignee, arc attached la 
to whom nothing was due, offered to appear} the other two would London, one of 
not appear; and the Court would not receive the third man’s ap- the confignee* 
pearance without he appeared for all, which he could not juftify 
doing, having no warrant for it. other*. 

And now a prohibition was moved for, becaufe they refufed 
his plea. 

Holt, Chief Juflice. If they refufe your plea, your way is by A prohibition deep 
bill of exceptions: if they proceed otherwife erroneoufly, you may «* lie to an in- 
have a writ of error j and we are not to prohibit inferior courts fcrior “ urt for 
becaufe they proceed againft law, for in that cafe the law gives w^w^Tuntefc 

the caufe be out 
of its jurifdirtion.— i. Salk, a 82 . 


another remedy. 


SECONDLY, Upon an attachment of goods there goes a feire Procefs upon an 
facias by way of garnijhment , and two of the garnifljees will not attacl,menl *“ 
appear;" the third offers to appearand plead, hut is n^t admitted 
without appearing for all Sure this courfe is of very ill confe- Skinner, 516. 
quence, and here we can have no bill cf exceptions , bet aul'e we 4I 

are not in court until appearance; and they will not fufter us ^ 10 ' 
to appear, though a bill of exceptions be always of matter not 407. 
appearing of record. 

And the Court were ftrong againft the cuftom of compel¬ 
ling one garnijhee to appear for the reft. 

And here they faid, there could be no certiorari , becaufe they A certiorari doc* 
could not proceed in this court according to the cuftom of not *‘ c . toremo Y* 

1 w a foreign attdhib* 


London . 

Dee, the Common Serjeant, faid, that in fuch cafe, if he had put 
in bail,, and waged his law alone, it would have diftblved the 
attachment. 

This cafe was put: If a prrecipe be brought againft two, and 
«ne of them appears, and takes the whole tenancy upon himfelf, 
and traverfes the other’s having any thing, and pleads in chief, he 
may do it. 

. And Curia advifare vult. 

H a 


merit* 


The 



Cafe 94* 

If * perfon ct>m~ 
* pitted on an 
iaceummuitatt 
itf&tndo tfcapr, 
-■ A WW writ (hrJl 
t 'lffuej if the <he- 
. riff has not r--- 
tumed the old 
•Writ, or the pat - 
- if been removed 
l>y Inbecti ttrfus. 

* [ 79 3 

Ante, a i, 22. 
37 - 63. 

I’oit. 95. 125. 

154. 3S3. 

4. Com. Dig. 

** Exeo nmeng- 
*nent” (B. 4.). 
Stra. 43. 901. 
JLd. Ray. 7SS. 
S* 7 - 

' ?. Mod. 275. 


_ Michaelmas Term, 2. Queen Anne, In B. Itif 
The Queen againft Ball. 

TDALL was charged in the (hcrifPs euftotly upon an excommu* 
nicuto capiendo, and committed to the 1' leut charged there* 
with, and was lemoved from thence by habeas corpus to THE 
kino's bench, where he was fuffered to elcape, 

And what could be done, was the queftion. 

First, it was agreed, that if the firfl: writ were not re¬ 
turned, they might take a new one, and thereupon take him up 
demv 9 -, other wife, if it were returned, 1. Roll. Kep. 174. 

Secondly, it was doubted, whether there could be a new writ 
in c.ii'e the founir had ■* not been returned , becaufeby the habeas 
corpus and tne return thereof here on record, it appears that he 
was in execution upon that writ. 

The Cour t, if the efcape had been in the prefent mar- 
flial’s tim:, we cow'd make a rule upon him to take him up, 
but we cannot do it now, the cfeape having been in the former mar- 
ihal’s lime; becdufc, if the eieape were voluntary, the former 
marihol con'd not juthfy doing it himfelf; and let us conlider whe¬ 
ther v/e cannot make a record of his having efcapcd, and award a 
new writ. 

Per Curiam. Let it ftay a little, and know whether thq 
former writ be returned. 


Jonfon agahijl Shcpney, 

STUP being in dilfrefs, on the high fca, in her voyage, put 
* in;o B'll'.n in At vj- England, and there was hypothecated by 

i* ■ ' 


the m \sxr.R for neceilaries. 

And being libelled againft here, a prohibition was moved for. 


occafromd i-y 
diftrcL r,' ,.a, 
although the 
Contract w..s 
a fen Lind. 


Cafe 95* 

The court i-f ail- 
111 ralty has r*i 
rif.liiiiior in the 
f ife 01 . n hy 
lit.au a i 

g.vcn hy ti.c c.eil'e the conwaT appeared to be upon land, c\ui on their own 
mailer cl a fi-i p , ;1 ,, 11 1 

fc.r niu.flhr.ia lul ' " 

It was urged againft it, that if the dill ref', which oreafions the 
contract, be --n La, though the things be bargained and agreed for 
at L::d r it i-. rot to be fuppoied they can be had at fea), in 
cafe «.f / ypiii.'-’ (liin they have j.iriflidlion, othei wife the prejudhe 
£.C. i.Sail.. 3^. vvihi in'ok rab e to navigation. And the cafe of Benfon v. 
0 . C. ii. Mud. jtjjp'ies, in Hilary Term, 1696. was quoted. 

JO. * 

8. C. Holt, 48. Holt, Chief '/■;/,'ice. When a (hip is in dill rtfs in her voyage, 
8C.z.Ld.Ray. arid hvbothccatea "for neccfiiiric.-., we allow the admiralty" a 

9 Si. -.- ‘ • 

Ante, 

1 ° Vent. 3a. 5 This point was arguo/l and rilolved by all the Judges'in the 
*38. cafe of CroJiwicl( v. Lwofely, in the fir ft year of William and 

L-uch, 252. Mary (a), 

1. L.v, 267. J y 

X. Sid 418. 2. Keb. 511. 610. Moll. Lib. ». e. 2. f. 14, i$. 3. Mod. 244. Hob. 19, 

Latch, 252. 1. Vent. 32. 3. Mod. 2.;4. Ld. Ray. 152. 577. '105. 933. 12. Mod. 406. JU,. 

4 t». 695. j. Term Rep. 3*3. 

(*) ?• Salk. 34, 

And 


. jlou. 411Q rjypwjiiuitta ncv.uiai iv>>) wc amnv inn aumjiwivi t 

jurifdidlion, for there is no other way for the captain to have credit 
tf» ”■ 2 S- ^ur - L hur, and they can have no remedy by our law againlt the lhip. 

r. 1 2. I 1 C. . . . I • * 1 r * , || * I « • ■ . 


(«) ?. Salk. 34* 




and the Jbip, a 
prohibition lie*' 
as to the owners. 
S. C.2. Ld. Ray. 
Term Rep. 270. 


PcjWEtL, Juficfy , added, that although in that cafe the libel 
laid the contract to We been fitper Altum mare , yet the Court 
took notice of it as dohe at Rotterdam ; but being in the voyage* 
and occafioned by a diftrds at fea, it was held well enough within \ s 
theif" jilrifdi£tion. The hypothecation of lhips is abfclutely necefiary 
for the prefervation of navigation; -for the mailers have nothing 
elfc to get credit with, and the admiralty is the only court that can 
give them remedy: if a fhip in harbour here in England be 
hypothecated j they ihall not fue for it here. The mailer cannot at any 
time felly but he may hypothecate in the voyage for neceflaries (a;. 

- 1 i* 

But the libel being againil the pip and the party , the Court If the aJmlraftp *• 
faid, they would fend a prohibition as to him, unlcfs quatems it is ajainflt;, 

neceflary to make him the party towards the condemnation of the l,oth ,bt p1M “ r * 
Jl)ip. 

And io it was done. 

984. 6. Vin. Abr. 523. t. Term P.ep. 79. 3. 

[ 4 ) See Mcnctone e<. Gibbons, 3. Term and urdtrfea !; and by the o<V- of Ladbroke 
Rep. 267, in which it is determined, on v. C‘:.er'ei, w'i.ts tin- nu-t of admi- 
Thc authority of this cafe, that the court rally 1...U- g.ven a it Hull be 

Df admiialty liave cognizance of an hy- taken th-.t they bad j’.irild.fhon, unlcfs 
pothecation bond given in the cottrfe of a ti e ror.ttuiy appear on the fai.e of the 
voyage, though it be executed on iand, piocicthugs. a. Term Rep. 649. 

* Day again# Muikct. 

l "pRESPASS in the time of king ll'iUitva the Third\ and fo 
laid with a contra pacem of the prefeni S^intn A.vie. 

' This was faid to be a defeription of the trcfpafe, v\il ;ui im- 
poflible one, and therefore not good. 

Againil which was quoted 1. Sid. 153. that t; :fp. 1 in two 
kings reigns ought of right to be laid centra pacem of both ; but, 
however, that was but form. 

Powell, Jujlice, quoted the cafe of Mekvssd v. Leach (b), 
where it was held fatal. 

The Court hid, that many actions upon th" cafe for mif- 
feazaure arc laid centra paum, and that it is no! wieng t-; do to, 
as in actions for nuifance. 

And at another day the Court hid, vh.tt th: omiftion of 
contra pacem might be but form, but being put in .;s a dtferipti-.n 
of the trdpafs, which is repugnant, thoi’ch it would In* well after 
verdict,’ yet being on demurrer, it was therefore fatal („■). 

The plaintiff had leave to difcontinue upon p.-yment of coils (</,?. 


•rso] 

Cafe 96. 

Trefpaf* laid id 
tlie time ct king. 
H'.lUan, and 4- 
gjthji tbc pure* 
o»‘ <ju:;n Anne, it 
bad on demur-* 
r cr, fur good 
after verdifh 
S. C. 2. Salk. 
64c. 

S.C 2. Ld, Ray. 
!< s 5 - 

22. Edic. 4. pL 
- 4 - 

Wh, 1 So. 


( 4 ) Hilary Term, 7. W r iH and Mary, 
In the king's bench. 1. Ld. Ray. jS. 

(r) Sec the cafe of Rex t>. Lookup, 
Where an indifttnent allcdging p.rjuiy 111 
'the time of Ctcrgi the &ior.d, and con¬ 


cluding .'fra far m of C ‘TH'd, 

war, f ■*. Ui -• uriop, l.,Id erroneous hy 
Tirr -i \ nvr jv nr us. 3. l.u.r. 1503. 

Id) By 16. and 17 Car 2. c. 3 . f. 1. 
and 4. and 4. Am t. c. 16.1 1. 



Michaelmas Term, 2. Queen Anne, In B. R; 


Cafe 


97 - 


Bat tei (by againft Mar(h. 


Abatement to an 
Addition of 
'< gentleman." 

, Port. 105. 

1. Lot. 138. 

*»y. 449- 
5. Mod. 364. 

.Skinner, i$. 

Ld. Ray. 849 

S59.1179 

1541. 8. Med. 

ft. ix. Mod. *49. 3- Pc ** Wms. 65. Corny. Rep. 371. Strange, 556. 816. 


'"pIIK plaintiff in his bill declared, and called himfejf ef 
* gentleman ; the defendant pleaded in abatement, that he was. 
no gentleman: to which plaintiff demurred. 

Per Curiam. The plea is good, being confeffed by die de¬ 
murrer. 

But it being after general imparlance , they put him to anfwet 
over. 


Cafe 98. 


Brough again ft Perkins. 


In an aftion XTI 7 RIT of error of a judgment upon nil dicit in the courf 

again ft the *» of common pleas, in an adtion brought againft the drawer 

of an inland hill of exchange. 
land bill of ex- a 

•hange, itisnot Raymond objefted, that fince the ftatute of 9. and 10. 
a»ceffjry to fet <j. c< l n no damages (hall be recovered againft the drawer 
^ftatute u P° n a hill of exchange without a protejl , and therefore the aftion 
9. and IO. Will. lk*s not, here being none. 

fwt'detooy^! Holt, Chief 'JuJlice. The ftatute never meant to deftroy 
aSim for want the aftiun for want of n protif, but only to deprive the party from 
of aproteft, but recovering interejl and cojls upon an inland bill againft the drawer 
only deprives without notice of non-payment by proteft; for before the ftatute 
the party from (here was t his difference between foreign hills and inland bills of 
^/Tand ^j” ' exchange: if a bili were foreign, one could not refort to the 
and therefore if drawer for non-acceptance or non-payment without a proteft, and 
At drawer fuf- reafonable notice thereof; but in cafe of inland bills, there was no 
tain damages occalion for a proteft; but if any prejudice happened to thqf 
prt/wTthe *ftiaU ^ rawer by the non-payment of the drawee, and that for want of nodes 
*e borne by the °f non-payment, which he to * whom the bill was made oughttogi ve, 
telder. the drawer was not liable; and the word “damages” in th« 

• j* gi J ftatute was meant only of tha damages that the party is at in being 
i. C L 1 Salk l° n g cr out f, f his money by the non-payment of the drawee, than the 
tJ ’ * tenor of the bill purported, and not of damages for the original 

f. c. 3 Salk.69. debt; and the proteft was ordered for the benefit of the drawer; foe 
*• C. # 9 ll > »*»• if any damages accrue to the drawer for want of a proteft, that (hall 
•JLa.Ld.Ray. jj e borne by him to whom the bill is made; and if no damages 
June, a accrue to him, then there is no harm done to him. A proteft if 
Ld. Kaym. 743. unly to gi ve formal notice that the bill is not accepted, or if accepted* 
it. Mod. 309. that it is not paid; and if infuchcafe thedamageamount to the value 
1 J 5 - of the bill, there (hall he no recovery, but otherwiie he ought not, 

Syle^on B iii to b> s debt: but that ought to appear either in evidence upon 
ft, 4 ^° n ‘ *’ non affumpfet) or by fpecial pleading. The aft is very obfcurely 
and doubtfully penned, and we ought not by conftruftion upon 
(uch an aft to take away a man’s right. 


The whole Court were of the fame opinion. 


A no- 



,ftfi<ft&elmas Term, a.Quecft Anh€f, BT-KW. 


&■-, ■■ 

*. 


Another exception was, that die writ of inquiry in the com¬ 
mon pleas is returnable quinden* Martini , which is always on the 
twenty-fifth of November > a fixed day, and it is returned as exe¬ 
cuted the twenty-fifth of November laft; that is, on the day on 
which it is returnable, and that is acontradi&ion. 

But by Holt, Chief JuJlicc , though a writ be returnable on 
fuch a day, yet they never come in until the quarto die pojl , and a 
writ may be executed on the day of its return. 

v . Broad, 6 Mod. 148. 


maybe*" 
on died 

return. ■;, ^ 
Poft. 148. *$£J 
189. ajo. f 
Caith 70, 36. 
371. Fort 37*.. 
a. H. BL Rep. 
19. and fee th* 
cafe of Harvey 
159. 196. *50. 


And he agreed, that they muft judicially take notice on what The Court will • 
day quinden* Martini falls, becaufe they muft take notice of Fejiuin 
SandtbMartini, and on what day it is, and THE almanack is part dt * . 

of the law of England: and fo of annus biffixtilis: and that it faiu3 and th*. 
would be the fame in cafe of moveable Feafts i for the diversity almanack is 
between fixed and moveable Feafts is ridiculous; for if we judge | e gal evidence of 
of fixed Feafts by the almanack, as the book that takes the l *' Leoa 
diverfity admits, why not of the other ? But the almanack Anttj 
to goby is that which is annexed to the common-prayer-book. Poll. 148. 16a 

25%. 

And the judgment was affirmed hy the whole Court. 1. Leon. 14*. 

Salk. 626- Ld. Ray. 4. aSi. 870. 1557. 10. Mod. 10$. 


Prefgrove againjl Saunders. 

Michaelmas Term, I. Anne, Roll . 467. 


Cafe 99. 


T> EPLEVIN for feveral things: As to feme, the defendant pleaded in uuitin, 
property in himfelf, and to others property in a granger, in bar. “property in a 
t i n.. ,, ,,,,,, “ ftranger” may 

It was objected, that property tn a jlranger could not he pleaded be pleaded itt* 
in bar (<7). bar or in abate- 

But Holt, Chief fujlice, faid, that he remembered to have heard Salk 
Hale make the difference, thatif property be pleaded in the defend- $ c ‘ H 0 i t> 
ant,it maybe either pleaded in bur or inabatement, but if in ft ranger s.C. Ld. Ray. 
<jnly in abatement ; hut that upon great deliberation it had been 9 * 4 - 
held fince, that there is no difference at ail, for both may be I 0 3 ' 
pleaded in bar , according to the cafe of Saciilu v. Shetsn (b). 6 ia 

And judgment was given, that the plaintiff nil capiat per lillam , 
and a return was awarded per Curiam. gg4 a> ' 2I/ ‘ 

a. Lev. 9a. i. Sail:. 94. 1. Lion. 4:. 1. Show. 401. 5 Com. D>. “Pleader” (3. K. ra.J. 

1. Bac. Abr. >4, 15. 

(a) 1. Vent. 149. a. Lev. 9a. (b) Cn\ Jac. 519. 

* [ S2 ] 

* Rohilbn a rain ft Calwood. ^ qq 

r\EBT upon bond for performance of an award; the condition Pleading that an 
was to ftand to, &e. fo as it be ready to be delivered at luch award was made, 
a time ; ^no award” was pleaded •, and an awaidfettbi th, but it was 
'not faid, that it was ready to be delivered at the time. delivered *° 

t i. Salk. €9. 7$. Poft. 160. 1. Cio. 541. I. Kfb. 739. 1. Lev. 133. *. Ld, Ray. 9S9. Kydon 

‘Awar^. * 95 - 

H 4 Holt, 
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Kobimw Holt, Chief Juftice. As Toon as the award was made it waft 
Catwoop rea< ^/ to delivered, and fo I remember it has been adjudged. 

But the judgment was flayed Upon another exception. 


.Cafe 101. 


’Jf a ftoffmtnt be 
Shaded in fatis- 
ftdion oiaicxd, 
the acceptance 
Siuil be laid in 
the county 
where the faff- 
mat was made. 
Cartfi.238.347. 
*. Lev. 165. ‘ 

is. Mod. 85. 
LtLRay. tzz. 
Stra. 426. 573. 
•ij. 


William agatnft Farrow. 

T\EBT upon bond laid in London ; and a feoffment of land in ano- 
^ ther county in fatisfacrion thereof, and the acceptance thereof 
in latisfadlion in the fame vill was pleaded in bar : to which there was 
a fpccia! demurrer, becaufe the acceptance was not laid in Loudon. 

Per Curiam. They muft lay the acceptance where the 
feoffment was, it being local; but if it had been a tranfitory 
matter, ic would not have made it foreign by his plea: and when 
fuch plea is local, it ought not to he accepted without oath of the 
truth of it. 

The plaintiff had leave to difeontinue upon payment of coils* 


Cafe 102. 


Lamb aga'hft William. 

Hilary Term, 2. Anne, Roll, 


An attorney may A N a&ion was brought in the court of common picas upon 
sitter a remiitit fcvoral damages : the attorney entered a rend'tit ciamna as to 
Janus, but not a fome. And, upon writ of error, it was held that the attorney 
rttraxtt. could weH do it, though he could not enter u retraxit , for that 

S.c. 1. Salk. 89. muft be done m pet ion. 

7. Mod. 82. * 

8. Co. 58. 1. Roil. Abr. 584. 


Cafe 103. Vaughan again ft The Company of Gun-Makers in. 

London. 


fe mandamus T) IC HARD SON moved for a mandamus to reftore Vaughan to 
does not lie to Xv his place of approver of gum, and letting his mark of approver 

the Gun-makers U p 0n t he p-uns nude by THE COMPA.W. 

Company to re- r >-• / 

fare a member And he laid, that f.iling guns not marked was a forfeiture of 
10 the office of their charter, arid that by a bye-law made by them they had 
appointed him an approver, but had. 11 jw turned him out. 


** approver of 
** gins." 

8. C. 2. Ld. Ray. 
989. 

Ante, 18. 
s. Vent. 143. 

j. war. 11. 

9. Stra. 696. 
1 . 81 . Rep. 667. 
*. Burr. 1000. 


Per Curiam. It is a thing in which the publick is no way 
concerned, nor is there any public law for it, therefore it is out of 
the rcafon of a mandamus ; but your way will be to petition the 
queen, and file perhaps will order the at i ornj-v general to 
bring a quo warranto againft them (a). 

Dougl. 506. r. TerinRep. 146. 331. #. Term Rep. 259. 4. Term Rep. 125, 


(«) Sec ante, 18. 1. Vent. 143. Rep. 6G7. Rex v. Uifliop of Cheficr, 

Stamp’s Cafe, 1. bid. 40. Rexv. Guai- 1. Term Rep. 396. Rex v. Mayor of 
dians yf the Poor ol' Canterbury, 1. Black. CokJietU-r, 2. Term Rip. 259. 

- Morley 





* Morley againft Sucker* 

A WARRANT of a juftice of peace was given to the defendant 
to levy money by dmrefs, agamft one convicted of deer-Jleal - 
#»/,. according to a late aft of parliament (a) again It deer-dealers. 

In purfuance whereof he di ft rained the party’s cattle, and fold 
them tor fo much abfolutely; but before he paid the money, he 
was advifed that it was dangerous for him to foil the catth, for it 
was doubtful whether the words of the aft warranted a fale: upon 
this he went to Morley, and proffered him the money if he would 
fecure him harmleis, which Morley refuted to do: whereupon, he 
undid the bargain, and reilored the money to the buyer, and the 
cattle to the nrfl owner. 

And now a mandamus was moved for to compel him to pay the 
money to Morley ; and this was the more ftrongly infilled on, for 
that tney could not charge him in any aflion without giving the 
warrant in evidence, which was out of their power in his cuftody. 

And per Curiam. — First, It has been folcmnly rcfolved in 
the cafe of The King v. Speed (b J, that thefe words in an aft of 
parliament, tt to be levied by dijlrefs ,” muft be underflood of w dif- 
K trtfs andfale” 

Ir ehandjdlt. Port. 214. j. Salk. 147. 1. Roll. Rep. 76. Noy, 17. 2. Jones, 15. 



1£ ai 
under a < 
ofdiftrefs,! 
and fill* goodi 
but aft«ward£i 
underanideach^k': 
behad no right to«f 
fell, and on tW. 
party refilling to... 
indemnify 
he ubdoes the ? 
file, and rettoif 
tlie money to 1 ’ 
the buyer, atd 
the goods to tto ' 
owner, this 
Covkt wdinto' 
grant a manLtf. 
mu* to compel 
him to pay tip 
money. 

A ftatute dj* 
retting a penal, 
ty to “ be ievb> 
“ edby diftrtJP 
means by diC. 
i. Brownl.4V. 


Secondly, That a copy of the warrant would be good evi- Copy of a wa*. 
deuce in this cafe. rant sood CT * 


dencc. 


T hirdly, If an officer, who has power to fell, fells upon credit Goodsdittralne| 
when he may fell for ready money, he is thereby immediately cannot ** ,oi * 
charged to the party for whom the fale was. UiX>n crti,u 

Fourthly, That in a doubtful cafe it is hard to make an Diftrcfs j„ 
officer feli at his peril. doubtful cafe. 

Note, In this cafe, after the warrant iflued out, a certiorari was 
brought, and the record thereby removed up hither, and that could 
not hinder the execution; as if a writ of error conic to the court of 
common pleas after execution fued out, the return of the writ of 
execution muft be in the common pleas; and if woods be taken in 
execution before the writ of euor allowed, after the record is 
returned here above, a venditioni exponas (hall go out of the com¬ 
mon pleas. 

Fifthly, That if in this cafe the warrant be not made re¬ 
turnable, thq officer is not bound to return it. 


A ccrtitrari to 
remove a con. 
vidtion, iflued 
after the 
of diftt 1 fi t docs 
not fuperfede 
the execution. 
Ante, 33. 40I 
43 * 

Port, 206. 208i 

A warrant of 
diitref. need no^ 
be returned. 


(^) 3. and 4. JS'ill. Bud Mary, c. 10. 

1 . Salk. 379. S. C.Carth. 502. 


S.C. 12. Mod. 328. S. C. 1. Ld.Ray. 
5 * 3 - 

Sixthly, 
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Sixthly, If the juftices made the warrant returnable before 
them, though the record of convi&ion be afterwards moved hither 
by certiorari , yet they call the conftable to account upon the 
warrant. 


^ar ra n t of eif* 

Stfft mad* rc« 
tojmabk nraft 
ha returned, 
tough the ean- 
viftioa be removed* 

If* diftrefc un- Seventhly, If, before certiorari comes, execution be done in 
d«a penal fta- P art i he may, notwithftanding the certiorari , go on with it; as if 
tan be begun, execution be out of the common pleas, and goods be feized before 
a amoral of the writ of error allowed, notwithftanding the writ of error, they may 
P rocc *l to ^ c * ^ ^is were the cafe of a fheriff, we would com- 
pel him to make a return, and would leave the party to his remedy 
^ upon the return: and if a conftable will not return his warrant, 
It; for if wrong, the feffions may fine him; * which indeed is no remedy or fatis- 
w* fa£lion to the party; and the mifehief is the fame in cafe of a 

nor fim the flieriff, for if he will not make a return to a fieri facias , the Court 
do not return onl X amerce him. 

Gcmarrant. And the Court would not grant a mandamus , but left the 
■•[84] plaintiff to that remedy; for if we (hould grant a mandamus , and 
he difobey it, we could only fine him for the contempt ; and the 
juftices of peace may do it as well. 


Cafe 105. 


Anonymous. 

4 


If* releafe be 
p!adc<l, but no 
vme laid, it 
catnet be a- 
mtndcd after 
desturrer, and 
joinder entered 

On THE ROLL 

Atte, 38. 

Ml SS. 


A RELEASE was pleaded to a writ of error , but no venue laid 
** to try it; and there was a demurrer, and joinder in it, and all 
entered on the roll ; but the roll was not brought into 
Court, or put upon the book of rolls. 

Eyre now moved to amend it. 

But per Curiam, It cannot be, for it is nowa record by being 
put on the roll; but if it had been in paper , it might be 
amended, upon payment of cofts. 


Cafe 106. Lord Banbury agahtfl Woods. 

Pkadings in a- London, j *T"HOMAS WOODS, merchant , and Mary his 
hutment to a to zvit. j * wife, were attached to anfwer Charles Earl of 
wit of bm\M Banbury and Mary Countcfs of Banbury his wife, in a plea, why 
nfitgiando. they took the faid countcfs, and her fo taken detain, &c. And 
S lk. 5. whereupon the faid earl and countefs by Richard Longford their 
6 .Mod. 84. attorney complain, that the faid Thomas JVoods and Mary his wife, 

3.Salk. 20. on the twentieth day of April, in the fecond year of the reign of* 

■ • ouf Anne, now queen of England, &e. at London aforefaid, 
to wit, in the parifh of St. Helen in the ward of Bijkopfgate, the 
faid countcfs took, and her fo taken do yet hold and detain: 
wherefore they fay they arc injured, and have damages to the 
yalue of ten thoufand pounds: and they bring this fuit, dec. 



K»K 

• And die ftid fitter far «nd Mary hi* wife* b f Richard t*Mri 
Afi> their attorney, come and crave oner of the original Writ JJJ 
afbrefaid, and of the return of die iame writ} and they are 
read to them in thefe words, to wit, Anne, by die grace of God, 
of England, Scotland, France, and Ireland, queen, defender of $ 
the faith, &c. to the (heriffs of London , greeting. Whereat 
we have oftentimes commanded you, that you ihould juftly and 
without delay replevy Mary the wife of Charles Earl of Ban~ 
bury , whom Thomas Woods merchant, and Mary his wire took, 
and her fo taken do detain, as it is faid, u ale is (he, was taken 


by the fpecial command of us, or of our chief juftice, or for the 
death of any perfon, or for our foreft, or for any other guilty 
wherefore according to the cuftom of England (he is not reple- 
viable, left we (hould further hear claim thereof for defect of 
juftice} or that you would fignify to us the caufe why you would 
not or could not execute our mandate formerly to you there* 
upon diretted: and you dcfpiftng our fatd precepts, as we have 
been informed, have not hitherto taken care to replevy the faid 
Mary the wife of the faid earl, or to fignify unto us the 
caufe why you would not or could not do it; in manifeft 
contempt of us and our mandates, and to the great damage 
and grievance of them the faid earl and countcfs, whereat we 
very much wonder and are moved : ftill we command and 
firmly enjoin you, that you replevy the faid Mary the wife of the 
laid earl, according to the tenor of our faid mandates, to you 
before directed for that purpofe, or that you yourfelvcs be before 
us from the day of St. Alichatl in one month, wherefoever we 
ihall then be in England , to lliew why our faid mandates (b 
often to you directed, you have contemptuoufly refund to exe¬ 
cute: and have you there this writ. Witnofs Ourfelf at Weft* 
minfter, the twenty-fccond day of June , in the fecund year of 
our reign ( Cafar ). By virtue of this writ to us directed, we do 
certify, that no other writ or mandate of our faid lady the queen, 
of replevying the within-named Mary the wife of Charles 
Earl of Banbury , whom the within-named Thomas Woods and 
Mary n\s wife have taken, and her fo taken do retain, as within 
fpecified, that the writ of planes replevin of the faid Mary the 
wife of Charles Earl of Banbury , came to our hands, or was 
delivered to us. And further we do certify to the faid lady the 
queen, that the faid Mary the wife of Charles Earl if Ban¬ 
bury is removed afar off to places to us unknown, by the laid 
Thomas Woods and Mary his wife, wherefore we cannot replevy 
the faid Mary the wife of the faid Charles Earl of Banbury , as 
we are Within commanded. The anfwcr of Sir Gilbert Heath, ote, 
and Jofeph Wolfe, Efquirc, Sheriffs. 


Which being read and heard, the faid Thomas Woods and Mary 
his wife demand judgment of the faid writ, bccaufe they fay, 
that by the form of the ftatutc the addition of the village, 
•r haqilet, or place, and county, of the rcfideucc of the laid 
• 7 hin:a> 
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® A ** Thomas ought to be contained in the (aid original writ of tfc6 
(aid Charles Earl of Banbury^ and Mary Countefs of Banbury^ 
l»s wife: and this they are ready to verity. Wherefore .becaufe 
fuch addition is not contained in the faid writ, the faid Thomas 
and Alary pray judgment of the faid writ, and that the faid writ 
\ be quafhed, &c. 

And the faid Charles Earl of Banthry and the faid Mary 
Countefs of Banbury his wife fay, that notwithftanding any matter 
by the faid. Thomas and Alary his wife above pleaded in abate¬ 
ment of the. writ, the writ of the faid earl and countcfs ought 
riot to be quafhjed, becaufe they fay that the plea aforefaid, by 
the faid Thomas and Mary his wife pleaded in manner and form 
aforefaid, and the matter in the fame contained, arc not fuffici - 
ent in law to quafh the faid writ of them the faid earl and 
countcfs. To which faid plea they the faid eafl and countefs 
need not, neither are they in any manner bound by the law of 
the land to anfwer ; and this they are ready to verify. Where¬ 
fore, for want of a fufficicnt plea in this behalf of them the (aid 
Thomas and Mary his wife, they the faid earl and countcfs demand 
judgment, and that the writ of them the faid carl and countefs may 
be adjudged good, and that the laid Thomas and AJaiy may fur¬ 
ther anfwer to the faid writ, &c. 

And the faid Thomas Woods and Mary his wife fay, that the 
faid pica by them the faid Thomas and Mary in manner and 
form aforefaid pleaded, and the matter therein contained, are 
good and fufficicnt in the law to quafh the faid writ of them 
the laid carl and countcfs, which laid pica and the matter therein 
contained, they the faid Thomas and Mary are ready to verify, 
ap the Court, &c. And becaufe the faid carl and countefs have 
not anfwered to the laid plea, nor have hitherto any ways gainfaid 
it, they the faid Th.-mas and Mery , as before, pray judgment 
•f the aforefaid writ, and that the fame writ be quaihed, &c. 

But becaufe the Court of the faid lady the queen now hero 
is not yet acvifjd of giving their judgment of and concerning the 
premifer, day is therefore given to the faid parties before the 
lady the queer., until ..... whrrcfoevcr, &c. of hearing their 
judgment of and concerning tiic faid premifes, becaufe the Court 
of the faid lady the queen now' here, is not yet thereof, &c. 

Cafe 107. Lord E:u;bury agaiujl Wood. 

Michaelmas Term, 2 . Anne, Roll 398 . 

The defendant’s A HOMTNK liEiH.F.GiANPo. The want of addition to tht 
addition retd nut <**■ pluries was pi_v.deJ in abatement; and on demurrer 

be mentioned in 1 

■ piu<h- kv.w' The queftion was. Whether this was within the itatute of 
■njlp.it.Jf, for lw f/ efu r c . r. of additions, 
the 0 righrl W’.it 

Jl -van.tlJ, and as fuch wtits do not require addition, it need not he in the dus at flatus. S. Q. 

Salk. 5. S. C. 1 s.'lk. ic S. L. Holt at S. C. 2. l.d. Ray. 9S7. . Pofl. 1 15. vj». Cro. EL*, 
frtf. Ncy, IJ5.' 4. ilod. 347. 1*. Wtd. 199. «*• 


And 








And that it was, it was Urged* that procefc of exigtnt lies, upon 
this writ ) therefore it is within the very words of the ftatute* 
The txigcnt lies here, and did fa at common law j though it be 
not exprcfsly vi et urtfiis, yet it is impliedly fo, for it is a trefpafe 
and falfe imprifonment. It lies in a writ of deceit, though it be not 
vi et armis , upon the fame reafon (a). And the reafon why 
writs of replevin in the register are without addition , is, 
bccaufe that book is much pore ancient than the Jlatute of 
additions ( \b ). But if it be obje&ed, that there was no capias in 
replevin until 25. Edw. 3. c. 5. and 17 .1 anfwer, fo it did not lie 
in debt or covenant until given by a£ts of parliament, and yet there 
muft be addition. 


Holt, Chief Ju/lke , at fir ft inclined ftronglv, that th*e plea 
was good, ard would diflinguifti this from other writs of replevin j 
for here, he faid, the procefs of outlawry ifliies immeefiarely upon 
the pluries honiine reptegiando, which he affirmed to be a withernam 
in itfelf; but in common replevin the proccfs of outlawry is not 
upon the pluries refilcgiarl , hut upon the cafia* in withernam, 
which ifi’ues upon the fherifPs return of avert a 1 Ion gat. upon the 
pluries ; and upon the fherifG’s fpecial return cf the capias in wi¬ 
thernam, that is, upon the flier ifi’s return of nulla bona on the 
withernam, there fhall go a capias againft the peifon, and fo to 
outlawry. 

But Powell, fnjlice, contra. There is no difference; for in 
both cafes the prooefs of outlawry is upon the withernam , and 
not upon the original writ*, for in a homine replegiando there fhall 
go no * withernam until u-turn of the homine replegiando ; and .is 
the firft with, mam in common replevin muft be de avails , lb Lie 
firft in a homine replegiando {hail be of the perfbn. 

And at another day the whole Court awarded a refpondeat 
op [ter •, for though proc* fs of outlawry lies in a l.rmine re* leg iundo, 
yet there ought to he no addition, for the pluries on which we 
hold plea here, is not the original in replevin , but the original is the 
writ of replevin , which writ is vieonticl: fo if replevin be removed 
by rccordarc, though, upon withernam thereon, there will lie pro- 
ccfs of outlawry, yet thel^ is no addition according to the 
ftatute j therefore it is not the original, and therefore out of the 
ftatute. 

Secondly, There being no addition to the firft replevin , the 1 
pluries , which is indeed an original to us, muft have none, be- 
caufe it muft not vary from the firft writ j and the rt.-.tutc of 
I Hen. 5. c. 5. is to be conftrued ftricily. In a: ajj : st, if the 
dijfeijin be found with force, there is a cafwtur ag-iinU the defen. 
dunt, and procefs of outlawry thereupon; yet bccaufe it is mixed, 
2nd not a perfonal action, it is out of the ftatute. 


Sec Year Treks it. Hi1. 4. pi. S35. 

‘l«j. a3. ilex 6 . pi. 6. and Roll. Abr. (i) See 2. InA. 535, 


And 



* 
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. Salk. 6. 
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Shi f am- 
nkv 

v agaipfi 

Woods. 


And Powell, Juftice^ (kid, There never is an addition to an/ 
writ that is vicontief. 

Per Curiam. Refpondeat oufter. 


Cafe 108. 


Inman againjl Crew. 


An atiomty of 'T'HE doubt was, Whether it be ncceflary that an attornit 
A. Jf. or c. B. A fljouiji be prefent at the executing of a warrant to confefs 
wh^a P perfon Judgment hy one under arreft by procefs of an inferior court ? 

in cuftody gives And it was agreed, 

• warrant of at- 

Hrtny. First,T hat if one under arreft confefs a judgment in this court 

Port. 163. j n prefence of a fworn attorney of the common pleas, it will be 

j; well > {o vice ver J“ (")- 

Ld. Ray. 345. 598. Stra. 33c. 807. S8z. 902. 1243. 1. Bac. Ahr. z88. 


A warrant im- Secondly, That though an attorney be prefent, yet if there 
peptrly obtain- be pradlice in obtaining it, it will be fet afide ( b). 

«d, ihaU be fet afide. 


Attorney need Thirdly, If one under arreft by procefs of an inferior court, 
not be prefent if g| ve a warrant for the confefting of judgment in that court, wc will 
tender*arrcft by not ^ et a though an attorney be not prefent. 
procefs of inftriar court. 

Attorney mutt Fouri Hi.Y, If one under an arreft by fuch procefs give a war- 
bc prefent if ti* rant to confefs a judgment in this court, if an attorney be not 

ssEi*.!"** u wiu be ni «• 

perior court. 

A warrant ob- Fifthly, If a man be under an arreft, and feemingly difeharged 
tained witiwut by the bailiffs, with a defign that he (hould give a wai rant of attor- 
&rT colourable ney to ccnfcls a judgment, to ftand though no attorney were prefent, 
difeharge, i# and to retake him in cafe he did not, gives a warrant for confefting 
bad. of judgment, it will be fet afide. 

A warrant of at- Sixthly, Though fuch perfon be really difeharged, yet if he 
fcrney givenun- have probable rcafon to believc himfelf not to be difeharged, and 
*j e r *PP r . ehe "' under fuch apprehenfions he give a warrant for confefting of 
cuAody iThadJ judgment, it will be fet afide. So if under the terror of an arreft, 
if no attorney be prefent.—Port. 163. 


(*) Bland v. P&kcnham, Stra. 530. (r) 5. Com. Dig. “ Pleader,” (Y. *.) 

(A) Dougl. 198. (186.) 


* [ 86 ] 

Cafe 109. * Wigg againjl Rook and his Wife. • 

If an attorney 'T'HEcafc upon the reportofMR.CLARKE thefecondarywns thus: 
undtrtaketo A wr j t jflued againft hufband and wife; and an attorney, on 
•cpt *a’dcclara- fight of the writ, undertook to appear for them, but after would 
tion do bau tjji-, the plaintiff, on the attorney’s refilling to appear, cannot fign judgment for want of. 
a pba. Ante, 16 . 4 a.— 1. Roll. Abr. 747. 1. Salk. 86 . 


no . 




T*tt» 'X Q«e*Atfr* InB^Ifc 

not do it*, the plaintiff delivered a declaration, which he received 
4 $ bene effe, ana judgment was entered for want of a plea. * 

The Court let afide the judgment for irregularity^ but or- WivJl 
dered the attorney to belaidby the heels. * ’’ 

And it was said, That if an attorney undertake to appear. An m on ey 
and afterwards will not do it, upon fummons before a judge, he ihall vn fott*km>* i£ 
be compelled to do it s for that an attorney to undertake to appear, * 

and not to do it after, is a contempt of the Court. j/com. fib, 

« Ptertcr," (B.) (B. 3) a. Lev. 3R. 

In an a£f ion againft hufband and wife, if the hufband will order an In an aAhai 
appearance for himfelf, it will not be received without an appear- 
ance for the wife too {a). 

appearance for hit wifi. Ante, 17 Port 105 —1 Lev 116 0 BL Rep. 710. 1. a>B.. ,,t 
a. Stra. 1x7a. 1 Term Rep 486 5 Com Dig “Pleader,” (B 4) 

(a) See Clark v Norrit and lut Wife. i.H Bl.Rep.13j. 

Jevon againft Turner. Cafe no. 

*"pWO feire facias were taken out with the lame tefte, but dif- Two jun foam 
ferent returns; the one returnable in qumdena Hilar ii, and «* *•*» 

another craftino Purificationis. 

Carxh. 468. 

Though there were different returns, and at convenient dis¬ 
tance, yet becaufe they were a&ually taken out at one time, it 
was judged wrong ; for per Curiam, Thus the party would 
lofe die benefit of two fire facias , which the law gives him. 


& 

If 

fi 


Anonymous. Cafe 1 it. 

A SCIRE Facias to revive a judgment againft an executor, Where the Brit 
mentioned firft a day of appearance coram nobis ubteunque j -^ lrf /““l *•“ 

turnsole wicMh 
fee, the fccoui 
ad Am aped 

It was now moved to amend it. ***"* 

But the Court faid, that it being in the writ, they could not do it 
of grace or favour, but would give day to fhew caule why it fhould 
UOt be amended, ex met ito yujhtue. 

And the plaintiff for his expedition moved to quafh it. 


but after gave da) to the party to appear “ at the day aforefatd at 
.“ Westminster.” 


Horner againft Bonner. £afe IIJ( 

"PROHIBITION was moved for upon the ftatuteof2.& j.Edw. 6 , Prohibitiau tor 
* C. 13. for filing for tithes of banen ground newly cultivated, tithe* of bam* 

ground newhf 

But IT WAS DENIED for two reafons: cultivated, tt. 

fufgfl.—S. C. Port. 96 3 Ld. Ray. 991. Bunb. ijj, j. frft. |rf, 

First, 



* *< ‘ 


, Michaelmas Term, z, 'Queen Anne, In 

| . K*»w* First, Bccaufc the fuggeftion did not allcdge it to be fuapu 

! jg&ft naturaJlerilis. 

i lOMMt. 

j Secondly, That there was no afidavit that it was pleaded 

| below. 

jv Cafe 113. Anonymous. 

I’if party die af- ‘DER Curiam. If a man give a warrant of attorney to confefi 
fcr warrant to z judgment the firtt day of Term, and die, it may be well entered 
jjonftfs judg- any time that Term, according to Shelly*s Cafe (a), and the Dean 
t^Mod.^. °f Salijbury’s Cafe (A), and many other cafes, 
i. Barnes, ai*. 233* 

(a) 1. Co. 93. (i) 


Cafe 114. 

An indifiment 
Will not lie for 


Anonymous. 


* T T was faid to have been rcfolved in the cafe of the Queen v. 
IFatfm(a)y two years ago, in this court, and alfo in 0110 Caftlcs 
©utttcence" 1 * ^ a J c (^)» t * iat where an act of parliament gives a particular penalty^ 
the party (hall not be punilhed b yindilhmnt: in this cafe, the 
Salk. 134. imlioinicat was for felling ale without licence, and it was quafiied 


uifi{c). 


Bhow. 39S 
3. Mod. 144* 

7. Co. 36. 14 . Ray. 6X2. 10. Mod. 337. 

*. Burr. Sci. 834. 2. Hawk. P. C. c. 25. f. 4 


12. Mod. 104. 446. 
2. Hale, 171. 


Fitzg. 47. 65. Stra. 828. 


(a) 1. Salk. 43. Su 2. Burr. 803. 

(£) Cro. Jac. 643. S.e 2. Burr. S03. 


(r) See the cafe of Rex v. Marriott, 
1. Show. 398. 402. S. C. 4. Mod. 144. 


*[87] 

Cafe 115. 

Juftices of peace 
cannot delegate 
their authority 
to others, to 
make rates and 
orders, &c. 

S. C. Sett. Is 
Jleip. 217. 
Ante, 77. 

Port, 97. 
j. Roll. Ab.382. 
S. Salk. 436. 
489. 493. 674. 
699. 701. 
s. Hawk. P. C. 
eh. 1. f. 9. 

I. Bott’s P. L, 
312. pi. 381. 
14 . Ray. 5 j. 


* The Queen again ft Glin and Another. 

T HE defendants were indifted for not producing the parifll 
books of rates (a) before certain juftices of peace appointed 
by the reft to examine and make orders thereupon, and for dilobcy- 
ing fuch orders. 

And it was excepted, that this was a delegation of their autho¬ 
rity, which they could not do; for though it were agreed, that 
they might appoint fome of themfclvcs to examine and ftatc the 
matter to them, and then they to make order thereupon, yet fure 
they cannot delegate the power of making orders. 

A second exception was, that notice of the order was not 
allcdgcd. 

Holt, Chief Juftice. I am not fatisfted that they can ever re¬ 
fer the examination of the matter to a certain number of them- 
felvcs, bccaufe they arc all judges of the fact, and therefore they' 
tranfaSt it as judges in court; but allow that they may refer the 


(«} See > 7. Gn. 2. e. 38. 


examination 
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examination of the and referve the judgment to themfdves, Tiiq^u 4 

yet doubtlefs they canndt give a power to make rates and orders, ^ *** '< 

Glim a**. 

And it was quafhed. Axothu. 


The Pariih of Cunmer againjl The Parifh of Milton. 

A CHILD was born at C«»m/r ; and the father,while the child was 
■* 4 under feven years of age, removed to, and gained a fettle- 
ment in Milton \ and this was held a fettlement for the 
child. 

And it was faid by the Court, that if a father be fetded in a 
pariih, and dies, and after his wife dies, in childbed, he {hall be 
there fetded. 


Cafe ii6« 

A child follow) 
his fatber*r fet¬ 
tlement. 
S.C.2.Salk. 5»S 
S.C.3.SaJk.»59 
9 C. Holt, 578. 
S. C. Sett. Sc 
Rem. 239 242. 
S.C. Ftrt 322. 


Bennoyer’s Cafe. Cafe ^ 

DER Curiam. If proceedings be ex officio in the fpiritual court; a piohlbiuon 
* yet if they do not give a copy of the articles , they fhall be lies, if thefpiri 


lies, if tiiefpiri* 

prohibited quoufque ; notwithftanding the reiolution in Moore . tual court refufea 

copy of articles. 

And THE Court granted prohibition. Poft. 308. 

I. Show. 158. 172. 1. Roll. 80. 2. koll. 31?. 1. Sid 6-, 332. 7. Mod. 148. *. Vent. 5. 

Hard. 364. 6. Com. D.g. “ Pioh.bit.on,’ ( 1 -. 15.) 


The Queen agtiinjt Bio*.vne. 

TjROWNE was indicted at Hull lor forging a cocket for quinque . 
■*“* farcinas l’<ni , anglic 1 five pads of linen doth \ a 1 1 this was 1 
removed up by a certiorari. 

4 

. And, after trial, a motion was made in an eft of judgment, for 
that it was too uncertain. 

, But it was urged that much ftrongcr calls than this have been 
adjudged good, as “ duns Jam in. s eanapis , An or ic I, two bund.es 
«* of hemp”(a), for “a paiccl of thread” (4 ’, “ trovu for a ftudy of 
« books” (r), for it is enough fuflioently to ddcube the thing in 
which they were contained. 

Holt, Chief Jujlice. Detinue lies for w a box of writings,” 
and if any of them concern lands, it will be prudent to name it, 
for that (hall ouft the defendant of his wager of law ; but it iuffices 
that the thing in which they are contained be certain enough; and 
if any new atfion be brought, the defendant ihall lay, that a former 
a&ion was brought for the lame by the name of fo many 
bundles. See. 

And the queen had judgment. 


Cafe si 8. 

An indictment 
for forging a 
cocxzTior/fv* 
packs of linen ckth 
is fufficicntly 
certain. 

S.C. 3. Salk. 17*. 
Hard. in. 

1. Silk. 130 283. 

2. Salk. 654. 

2 Term Rep. 
70 *. 


(«) 2. Lev. 125. 
(*) 1. Lev 303. 

VOL. VI. 


Garden 
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Cafe 1 19. * Garden agairijl Exon. • 

A defendant pER Curiam. There fhall he no cofts for a defendant upon 
ihail not have a judgment upon a demurrer to a plea in abatement \ for thefta* 

judgment 1 in his tutc and 9* ^ 111 . 3 c - 1 *• f* h to be intended of a judgment 
'fcvouron a de- u P on demurrer upon the merits of the cafe; for if there were 
plea judgment of refpondeas oujisr for plaintiff, he (hould have no cofts ; 
idea a pa i: and the cafe of Thomas v. Lloyd {a) was quoted. 


merer to a 
in abatement, 

S.C.t -Salk. 11:4. where the ume had been refolved before. 

S. C. 2. Ld. Raj. 992. Port. 19S. 

(a) 1. Salk. 194, S. C. 1. Ld. Ray. Cook •». Snyrr, 1. Burr. 753. Aftley v. 
336 Same 12. Mod. 513. 609 Yi-ung, 2. Burt. 123s. Yates Cu- 

. Gilbert’s C. P. 268. .SeealfoHulkxJeon r.tr, Rime:;, 141. and 'I'hrale i>. Bifhop 

Cofts, 149. 3. Com. Dig. 3d cd:t. 242. of London, 1. H. Bl. Rep. 530. 


Cafe 120. Antfnymmis. 

WJfe iiidift d A FEME COVERTvitr in>!it°u (! by herhuiband for poi foiling his 
by huibrnd, ad- covv!> with bruited glafs put into th-ir grains 3 and flic was ad- 
\ * n * tted w J vma mitted in forma pauperis j though the Court faid, the hufband 
ST"041. couId ^nvief her. 

4. Com. Dig. “ FcrmaPauperis,” (A.) 

Cafe 121. Anonymous. 

It is a contempt pER Curiam. If a perfon be in execution fora fine , it is a 
to charge apri- J- cn, tempt f>>r any to charge him with a civil action without 
foner, .n ex'.cu- j eayc () f t| ., c Court; but the Court will hardly difchuigc the 
Sh zcLu'- “dtion, though they will punilh the contempt. 
tun without leave of Com t. 


Cafe 122. 

Order of re¬ 
moval. 

». Salk. 491. 
514. 


Anonymous. 

pER Curiam. It is a good caufe in an order of removal to 
fiy, that the parry i«. u likely to become < hargeable to the 
« c parilh” fa), or that “ he dots not rent a tenement of ten pounds 
“ a-}ear”(/). 


(a) The jauper being likely tobccome 
eh.' i rgr..Me, ir.tift i;t in t'i nuj^dieut.v: of 
the cider, a:.d ! ot in the >\ 11.1! only, es- 
ert'i fo aveircd by the juft.ee,, 'i !.e 
Qj ". tuf inhabitants of R: wkv.Jlc, 
Tnn. 12. Ann. Set:. A Rem. r?. 2. 

Bott P. L. 775 It tnufl I t dirtflly fo 
averred 3 11 rirsR* '*■ j» r. art l.kely to 
“ t :C< .T.e chaiffe..' i , a: ivt are etedit !y 
u irf. m J," is . 11 , Ri-'. Great and 
Little v,‘ .!t’ .mi, 1 !7ii. ‘■ett. ee 

Rem 24 2 l.tit, 774. f>o “ wiif r.r- 
** e.z y S ... l.ktiy r*j 1 tcorne e 1 ’irge- 
u this,” rot to what p.mjk, s ill. 

The Qn'cn *• the Inh-ihiMm, of Brad¬ 
ford, Tun 1711 -S.tt. tc Ron 14. 
u Whereas J. S. intruded into liiydcn. 


“ and was laft legally fettled r»t Hcrd-n," 
is ill. It not brine l.t.d he was hktly to 
become i.h.irgr.ibJc, Hi). 171a. Note 
to the lamer edition. 

(«) As to the point of renting ten pound 
frr,inr.. Re Rudwick and Chiddingford, 
M.th. 1710. Rex v. the Parlfli of 
Farnhiim, in the fame Term. Rex v, 
tin Panfh of Scdgemorc, EafterT. 1711. 
Ra e St. Sjv.our's Southwatk, Mich. 
1-14., Rex ■■■/ North D.hU-y, Sett. & 
Rem. 86. a Bott P. L. 163. Rex <u, 
St Mary f uiii'i'rd and Cranley Hill, 17a!. 
Stra i,c2. Rex v. St. John’s Ampwell, 
Tun. andMic. 172a. Stra. 329. Note 
to former Edition, 


Anony- 



•A 
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Anonymovys. Cafe 123* 

T>ER CURIAM. The justices may remove any man that does a panper esgyt 
* not rent ten pounds a-year, let him be worth ever fo much j aotbe rename 
for his having a freehold of his own is foreign; and if he has F* 

any, it ought to come of his fide upon the appeal ( a ). '* 

(a) But fee Rex v. St. Mary, Berk- a. Bott P. L. 634. and the ftatute 9. 
hamftead, Bott P. L. 619. and Rex Geo. 1. c. 7. a. BottP, L.ch. to. page 
v. Aythorp Roodrng, Burr. S. C. 412. 6*3 to 697. 


t« 


HILARY 




fi 1 L A S. Y TERM, 

The Second Que£n Atuate, 

t N 

The Queen’s Bench. 

Sir John Holt, Knt. Chief JAJlice. 

Sir John Powell, Knt. 

Sir Thomas Powis, Knt. 

Sir Henry Gould, Knt. 

Edward Northey, Efq. Attorney General\ 
Sir John Hawles, Knt. Solicitor General. 



K 


* The Queen againft Guy. 
MANDAMUS was directed to the official ci 


•[89] 

Cafe 2I5U 

".... tO A mandamus Cm 

jwtar in A. and B. churchwardens of the parifh of —— to the fpmtuat 

To this a return was, that they were “ duly cho- COUI J to f we» 
t> j tn ” / \ in churchward- 

\ a )’ ens; and it can - 

. And now a rule was made for a peremptory mandamus , for he *“* b * returned 

ihould have complied with the writ as far as he could, and hav^ J, ot 

fworn one of them, it the truth were that one of them only had but it there is 

been duly chofen, or elfe have returned that neither of them was matter of doubt, 

chofen. * Kl'? r *T 

mull be made. 

But it was obje&ed, that this could not be done; for by the $c 9e 
cuftoin of the pan.'h the parfon was to chufe one, and the pa- s c ' * L 4 .Ray! 
rifhioners the other: and the parifhioncrs infilled on it, that they 1008. 
fhould chufe two, and did propofe two, and the official could not 97 - 
tell which of them two tu fwear. * 

a. Salk 431. Cro Car. sjr t Lev 75 1. Ld.Riy. 138. 559. a. Ld Rav. laoo. Stra 115. 
8 Mod 338. 10 Mod 12 it. U Mod aar. 12 Mod 116 Stra. 52 225. 609. 686. 1246. 
B R. H. 130. 3 Burr 1422 $ Com Dig. "Mandamus'' (D. 5.). Dougl 79.86. t. Bac. 

Abr. 371. Cowp 413. *. Term Rep 456. 


(a) See Rex v Lyme Regis, Dougl 79. to 86. 

i 3 


Holt, 



TllfcQvBtK 

againft 

Cvr. 
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Holt, Chief Juftice. Then you fhould have made a facial 
return , that the parifli claims a right to chufe two; that thefe 
perfons had an equal number of voices ; that the parfon had chofen 
his man, and fo you could not fwear either of the parifhioners* men: 
or if the parifli unanimoufly chofe two jointly, when in truth they 
had a right but to chufe oue, that would be void as to both } and 
in that cafe you might return generally, that neither of them had 
been chofcn; and fo where two have an equal number of votes. 

And at laft, by direction of the Court, it was confcnted t0> 
to try the cujiotn in a feigned a&ion. 


again ft Cow per, a Juftice of Peace. 


The Court w,ili A N inquifition of forcible entry was removed hither by cer- 
vits h< jdnftare" ^ tierari , commanding the juftices to fend ail inquiiitions of 
l‘ m ^ a ctr'rit- forcible entries made upon f. S. and the juftices returned an in- 
tarii unlels to quilition of an entry made by B* upon J. 5 . 

pfpyf COr- 

nation in the And now affidavits were offered to give the Court fatisfaftion, 
magirtrnte j but that the only inquifition before the juftices was an inquifition of 
K the return be a force by A. and that the precept was to fummon a jury to inquire 
VavbrW a^ y °f a f° rce againft J. S. by A. and that they did not inquire of any * 
other force. 


Spay bring an 
a&ion on the 
cafe. 

Ante, 30. 

Po/t. 114. i6y, 
178. 


Per Curiam. We cannot hear affidavits againft the return, 
which is matter of record, in order to make restitution ; hut we 
may do it in order to have an information filed againft the juftices 
Stra 63. f° r this abufe: or, if the return be fali'e, you may have your action 
. 1 Hawk. P. c. of falfe return. 

‘ sLBac.Abr.357. And here a day was given to (hew caufj why AN’ inform A- 
’ tick fhould not he filed againft them. 

4 

"An inquifition Hoi.T, Chief fit(Uce^ took this exception to the inquifition, 

; fo ible entry fo at j t a ll ei ]g c d the party to he feifed in fee of a culbitnary eftatc 
f hoi dermuft^find vo ^ untt,tem domini t but did not lay diwijf* ct dimiif,i> t T» 
that It was demifed and dtmijublt at the w.H of the lord. 


Garibaldo againft Cagnoni. 

O AR 1 BALDO came to court to confefs an indiclnirpt for an 
^ allault upon Cagntni , and as he was, going home Cugnoni gut 
him ariefted for the lame aftault. 

Upon motion and affidavit of this matter, am attachment 
nifi was granted againft him, and before the day he di(charged 
Garibaldo . 


Cafe 126. 

It is a nntanft 
knowingly to 
procure the ar- 
reft of perfons 
. going to court 
. to plead to an 
, Ipdi&nent 
' S. C. poft. 366. 

*.C. i.Sdik. 102. S. C. Ho.t, Sg. Port. g. 173. i.Vcnt 11. a. Mod. 181. Corny. Rep. 411. 
' ® tran K ; » 9 s6 - >094- Com. Dig. « P; ivil.gr, " V ;r. ,, gac, Abr. 182. Cowp. i 36. 4.. Term 

t Rep. 377. i. H. Bl. Rep. 636. 

• And 



- v xm; was*; 

' , ' • * ' - r 

•J . *-■ 1 . * f m ' * f •. * * m,' , ‘. -- w <jc- 

And now coming to ftiew caufe, tHe rule was fet afide, becaufe 
die affidavit did not charge him to have notice that Garibaldo came , > 

to court to confefs the judgment) for other wife he could not be in 
Contempt for the arrelh 


Catchmade’s Cafe. 

jn£R CURIAM. If a contra A be for four pound?, and a plain- 
* tiff, to give an inferior court jurifdi&ion, will Iplit it into 
feveral adtions, a prohibition fhall go. 
an inferior court, i. Sid. 464. Hob. 617. 1. Vent. 65.73. Co. Lit. 118. a. 5 


• The Queen againji Corbett. 

*THHE juft ices of peace made an order upon the defendant, that 
^ he fhould pay B. fo much money for labour and work done, 
without fo much a» faying that he was his fervant. 

And it was quafhed: for, Pr.R Ccriam, this might be car¬ 
penter’s work, &c. and the juftjees have only power in cafes of 
wages of ftatutablc fervants [a ), i'h,. krvanls in hufbandry: and 
they would be very tender of quathing fuch orders (b). 


Cafe 127. 

A debt of ft bp 
pounds cannot be 
fued for by Jlr- 
viral Bilious in 
■ Term Rep. 64. 

*[ 9*3 
Cafe 128. 


(<0 See 5. Eliz. c. 4. f. 15. 

(£) Sec the c.ife of Rig i>. Goucho, 
In Michaelmas Term, 1. Wirt, where 
the juil.ccs made an order for the pay¬ 
ment of wagc» for woi k and lab -ur in 
hufbandry, and on an exception that it 
did r.of appear to he ll ttucc w.'gi-i, the 
Couiffi.il, they would, in ..11 ouiers ot 
the kind, inters! it will, n the li ifute, 
^tirkfs t'i- cor.ti.iry appeared on the face 
of the older, a Salk. i^^i. Sv» uS.o R„x 


<;). Gregory, a. Salk. 484. Rex v. Pope, 
5. Mad. 419. and ShergoM v. Holloway, 
a. Stia. icoa. And in t K e cafe of Rex 
v. Helling it appears, that an older ge¬ 
nerally icr Tivjr.i is not good, 1. Stra. 8. 
for it mull appear t.> he for wages in 
Inlba-dry, j. Stra. 47 s. the cafe of 
t'.e king v. Clegg. -*•. J il it appear 
to he 1 ot for w...'cs in hub.indry, it is 
clr.uly bad, Rex 7-. Li n, poll. 304. 
RtX v. i’ope, 5. Mod. 419. 


An order of juf. 
tices to pay 
much money 
work and labour 
generally is bad. 

S.C. 3.Salk.a6i. 
S. C. Sett. Sc 
Rem. 339. 

Poll. 304. 

1. Salk. 406. 
a.Salk. 4-c 08ow 
j. Mod. 419. 
c.arth 156. 
r. Strange, a. t. 
Foitef. 317. 

2 Stra. 1 oca. 

4. Com. D.g. 

“ Juthces of 
Pcact'\B.6o.). 


\ 

1 


Sutton’s C tie. 

UT TON had been marftial of the court, and for non-attend- 
^ ance another w.ts (worn into his place, but (as the Court de¬ 
clared) without prejudice to )v.m right to the otKce, for that was 
left to the law. T'lic new marih.il, to get polIelHon, made a for¬ 
cible entry into the prii’011. 

Brother ick moved in behalf of Stiffen, that the Court, in re¬ 
gard of tile power they iuJ over thcii officer, would inter poll*, and 
quiet the pciictlion umil tile title were leg.dlv fettled ; and the ra¬ 
ther, for that it would look diiieipeciful in hi n to ..pplv to an in¬ 
ferior jurifdidtion to have an inquihtion of fo cibie entry , and that 
the juitices would hardly dare to meddle in it by realha of its im¬ 
mediate dependency on the Court: and though a new- marshal were 

D/u, 1 14. i. Za Ik. a. 


Cafe 129. 

If TliC MAS- 
SHAi. be tinned 
out lor non-at¬ 
tendance, and 
tiit- iilw mar- 
flul get poifef. 
lion iy fo. .t, 
the Court wiil 
net reftors him 
on motion. 

S. C. Ante, 57. 

S.C. ta. Mod. 

55 T- 

S.C. a. Ld. Ray. 
1005. 

7. Mod. 50. 


14 


fwom 
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Sutton's fworn in* yet the former was liable to all efcapcs of prifonert 
Cass. charged in his cuftody, and doubtlefs they would be many in this 
diforder. 

Curia. It cannot be difrcfpe&ful to us, that any Ihouid ufe 
the remedy the law gives him. And here you would have us hold 
pica of forcible entry by parol, whereas the Court has no original 
jurifdiction of forcible entry: et currat lex y for it is aqueftion of 
right between two contending officers. And as to the inconve- 
niency of efcapes, the Court laid, that he was fo ufed to fuffer vo¬ 
luntary efcapcs, that they could not imagine he feared any danger 
that way. 

*t92] 

Cafe 130. Jenkins and his Wife againft Plombe. 

If a wife be tNDEBITATUS by hufband and wife executrix, declaring, 
S aga ^ cum the defendant was indebted to them as executor of J. S. 
wife bring an F° r f° niuch money received by him to their ufc as executor , and 
a£tion«j txtt*- that he promifed to pay it, See .; the defendant pleaded non ajfump- 
otr for money if/; and at trial the plaintiffs were nonfuited. 
had and received 

to their ufe in The queftion was, Whether they fhould pay cojls upon the 
eight of thewife ftatute of 23. Hen. 8. c. 15. ? 
as executrix, yet 

they ihall pay Darnell, Serjeant. They (hall pay cofts; for this a&ion is 
mfts on being brought by them in their own right, and upon a * contract with ' 
amfiibeJi for themfelves, viz. the receipt of the money to their ufe, and in 
dncTthifdeath 8 which they ought not, at lead they need not, to name themfelves exe- 
©f the teftator, cutors; and the naming the plaintiff executor when it is not of 
thecaufe of ac- neceffity, (hall not exempt him from paying cofts (a). And for a 
cion arofe in foundation to ill's diftin£)ion h» relied on the Year-Book of 
Henry the Seventh (b), where the difference is taken between an 
neceflitry in Ms brought upon the exi cutor’s own pofteftion and where upon 

cafe to n.unc the the poffeffion ot his teftator; and upon this he would reconcile . 
wife executrix, the cafes of Bull v. Palmer ( c), Majon •c.'Jackfon (d) y and Gale v. 
S.C. poll. 1S2. Till(e). If an executes- bring/rairr for a trover aridconverfionin the 
S.C. i.Salk.ao-. time of his teftator (J\\ or upon a trover in the time of his teftator, 

S.c.3.Saik.io5. and aconvcrJic-n in his own time (?■), hefnall not pay colls: fo 
S.C. Holt, 313. ^ 1 1 

S. C. 11. Mod. 174. I.d. Ray. V24. 44-, 4-7. 141-*. 1*. Mul, 440. Savil, 133. i. Salk. 

••7. 314. 3. Salk. 106. ilLtron, u. Mod. i;«. JB. R. H. 3^5. Hull. N. P. 33*. 

*. Wiif. 17a. 1. Bac. Ab. 528. a. Torn Rrp. 477. 4. Turn Rep. *81. 477. 


(a) Sre Latch, aio. Hutton, 78. 

(/) *. Iltn. 7. pi. 15. 

{<■} a. Lev. 165. 

(*/) 3. Lev. 60. 

(e) 3. Lev. 375. S.C. 4. .Med 245. 

If) 

(f) Sec the cafe of Cockerell and his 
Wife, executrix of Moody, v. Kriyalton, 
iuEaftcr Tenn, 31. Geo. 3. in inner for 
goods: the first count dated the 
•rover and converfion to lave been in 


the life-time of the urt.itor; the it. 
conti count Hated the trover in the 
life-time of the teliator, and the conver- 
l : on nturvards: and the Titian count 
was foi a trover and converfion after the 
death of the tcHritor: and at the trial 
the plaintiff's were , nonfat rd: the only 
evidence at the trial was applicable to the 
Hi ll count ; and the Court held that the 
plaintiffs in this cafe were not liable to 
colU. 4. Term Rep. *77. 


upon 



Tem, »* Qjitcft Ai M? In ft R* 

upo$ an infimul tmputiflet with the executor for debt due to the 
teftator, the executor wall not pay cofts (<xj. 

Holt, Chief Juftice • If the receipt were fince die teftator’* Pl«m»k. 
death, and by appointment or confent of the executor, there the 
a&on muft have been brought by him not as an executor; for 
the receipt by his appointment is a receipt by himfelf. Then if 
the receipt be without the executors previous appointment, yet 
the bringing,of this a&ion is an afient to the receipt, and makes it 
a receipt in his own right; fo that in either cafe the debt ought 
to be looked upon as a new debt, contra&ed ftnee the death of the 
teftator. And this receipt muft be intended to have been m the 
executor’s own time, becaufe the receipt is laid to have been to 
the executor’s ufe j and he concluded that there was no room for 
the executor here to declare as executor: if there be a receipt by the 
appointment of an executor, it is immediate aflets in the executor’s 
hands, and by bringing this a&ion it is fo in the fame manner. *• Vent - ,0 9' 
If an executor or an adminiftrator bring trover upon their own poffef- 
fion, they fliall pay cofts. Yet there, if the adminiftrator call 
himfelf adminiftrator, and it is fo entered on the record, and he has * 
judgment, and afterwards the administration is repealed, the defendant 
would be relieved b yauditaquerela (b) y becaufe it would appear on the 
face of the declaration that he had been fued under that now re¬ 
pealed adminiftration. And the naming himfelf executor here is 
not of neceflity, any farther than to (hew how the original right J oncs » I "®* 
came. If an executor account with the teftator’s debtor, indeed 
thereby a new a£tion accrues, but ftill it is in the right of the tef¬ 
tator, and no new contraft is made, but only an ascertaining of 
what was due before. If judgment and execution be in the tefta¬ 
tor’s life, and an efcape in the executor’s time, uponanonfuit in an 
a&ion by the executor for this efcape, he Shall not pay i-.Sls; but 
if he had judgment and execution iti his own time, and an ef¬ 
cape had happened, for which he had brought an action been 
nonfuited, he Should have paid cofts. 

.Powell, Juftice. Where the thing fued for is affets in the i. Vent. 10* 
executors or administrators before recovery, there they Shall pay 110 - 
cojts upon the nonfuit j or when the entire caufe of action ariles 
in his own time. 


And it was agreed to have been adjudged, that in an action 
for rent accruing in * an executor’s own time, if the executor be 
nonfuited, he Shall piy cofts ; fo alio that in an action on a cove¬ 
nant with the teftator, and a breach in the time of the executor, 
he Shall pay cofts on being nonfuited. 


* [93 1 


O^huere per me y If there be any difference upon this account II.b. i’j. 
between covenant for rent upon a covenant made with teftator, and 
debt for rent upon a lcafe with him ? 

And it was agreed by the whole Court, that the ftatute 
does not, by the words thereof, diltinguiih the cafe of an executor 


M 


(&) t. Bac. Abr. i y S. 


from, 



Hilary Term, 2. Quteen Anne, 

from any other cafe; butthatitwasbyanequitableconftru£tf^|i $4 
* K> Hi«W ir> f 0 j vec j f 0 by the Judges for this reafon, becaufe the nature or caufe, 
PtoMBK. a^ion does not lie in their privity or knowledge. 

And Holt, Chief JuJiice^ (aid, that it has been held, that, if 
the plaintiff's declaration were fo bad, that the plaintiff, in cafe ho 
obtained a verdi&, could not have judgment, there, if he were 
nonfuit, he (hould pay no coils; ana therefore this a&ion being 
by hufband and wife upon the poffeffion of the hufband only, fo 
as if there had been a verdiii,, he could not have had judg¬ 
ment, he could have no cods: but he faid the contrary had 
been refolved ( a ). 


**“&•*«• The cafe being moved again to-day, the cafe of Ehois v* 

Mocato (b) in this court, in Eajier Term , in the fecond year of 
Queen Annt y was quoted for the plaintiff; which was feveral 
counts by a plaintiff executor, one whereof was an infimul com• 
putajit , and, on being nonfuited, the Court held, that he was not 
liable to cods; which cafe was now again'agreed, becaufe there was 
no new caufe of a&ion, but a new action upon an afeertaining ofan an- 
cientcaufe, which afeertaining leaves it dilladebtofthe tedator’s(c). 


It was agreed now by the Court, that the cafe in the Year- 
Book of Henry the Seventh (d) is a good foundation for this 
cafe; for there it is agreed, that a feme executrix cannot give the 
goods of her tedator away without the confentof her hufband, and if 
he confent to it, then it is he that gives them; fo the wife here can- 
notappoint one to receive this money, but if the hufband confent, then 
it is his appointment. And if an executor appoint another to re¬ 
ceive a debt of his tedator, and he receive it, it is now the 
fame thing as if he had actually received it himfelf, and will 
be aJJ'fts in his hands; and, by confequence, appointing another 
to receive who will not repay, is a devajiavit. 

Holt, Chief fuftice, drongly inclined, that the bringing 
of this aftion was fuch a fubfequent agreement as would make jt 
ojfels in his hands from that time, by the rule of omnis ratihabitio 
retro trahitur , et mandate feu licentiee equipardtur (*). But he 
agreed, that no mote would be affets in his hands than he reco¬ 
vered, and not as much as was received or declared for, and even 
for that he would not be liable until after judgment j but imme¬ 
diately after judgment, and before execution, he is liable: whereas 
where one fues as executor, though he has judgment, yet until exe¬ 
cution the thing recovered is not affets in his hands. And as if 
the hufband had a&ually appointed the defendant to receive, he 
alone ought to bring the action in his own name; 16 here the 


(«) Hob. 219. 284. 1. Cro. 175, 

(£) 1. Salk. 314. 7. Mod. 48. 

(r) See Marih «. Jennedy, And. 359. 
and Goldthwayte v. Petrie, $. Term Rep. 
234. where this cafe is dental to be law. 


(d) 2. IJtn. 7. pL 15. 

(e) Co. Lit. 206. 245. 9. Co. 106. 
4. Co. 30. Plowdcn, 8. and Wingate’s 
Maxims, 48J. 


ratihabition 



' 'W/fot Aw*,' Joltlfe 




Hob.; 


r«#rirf^/V»‘*mounting to em appointment, he ought to feting it J**w* 
*tae t m tfaW enter iotpmy Unbend take the profits thereof* *** *** |* 
I nay. If | pleafe, * charge him in account as my bailiffs though pJJJJL 
there neper was any privity between us until the a£tion brought 
And where it was objected, that if the bringing of the a&ion fhould • r Q . n 
amount to an appointment^ then by bringing the a&ion the whole i. Pv J, 
would be aflets in his hands before any recovery, he anfwered, 
that would not follow, for they being nonfuit, the matter is fet 
at large "again, and he has liberty to Fue the original debtor; but 
if he had had judgment, and no execution, or ever like to h?ve any, 
yet his bringing the action, and having judgment, would difeharge 
the firft debtor, and by confequence be a devaftavit in him; '%r ' 
by the judgment he makes the defendant his' debtor, who never 
owed any thing to the teftator. And he quoted the cafe of 
Norden v. Levit (a), which was this : An executor brings trover 
for a converfion in the life of his teftator, and, the party being 
arrefted and infolvent, he takes a covenant from him for tne pay. 
tnent of fo much money in fatisfaftion ; and it was held, that for- 
afrnuch as this extinguifhed the original caufe of action, it was 
an immediate devaftavit\ which judgment was aiRrmed by the 
houfe of lords; a fortiori^ the extinguifhing of the original debt 
by judgment againft the prefent defendant would, in this cafe, be 
a aevajiavit , and upon judgment given, not the adminiftrator 
de boms non , but the adininitlrator of the executor, fhould fue 
execution. If an executor lofe the teftsuor's goods out of his pof- 
feilion, and declare that he was poflcilL-d of fo much goods as the , Vent lt ^_ 
executor to J. S. and upon the evidence it appears that they were 
his own proper goods, he ihall be nonfuited, and pay coils {/>}. Pod. 1S1. 

If one as adininitlrator bring trover upon his own pom-uion, and 
is nonfuited, he is condemned in cofls, but after admin. 1 ration is 
revoked, he (hall, by audita querela , be relieved againft the cofts. r. 

And this was the cafe of Turner v. Davis (r), in the !: ctccnth a- 
year of Chailes the Second. And it was laid down for a rule, that 3 - 
whereatt executor brings an a£tion in which he need not name 
himfclf executor, there, if he be nonfuit, he ihall pay cofts (d). 

But Powell and Gould, Jujiiccs y feemed contra , for this was 
an action to make ajfets y and not for the recovery of what i; f., al¬ 
ready ; and immediately after the receipt there was no ujj.ts ac¬ 
crued to tne executor. 


Mod. 6 a. 
Saur.d. .-43. 
K-.b. CCS. 


t Holt, Chi.f"ft:ft:c' y faid, that in the cafe Pear;. 1 v. Str-r. , i-Tutt 7 *. 

:ed in Ctoke{e] to be three againft one, as it is in if , ■’ ir -' 5 

> to two: however, he was or opinion that there c..; it to he no 1 ro ‘ -H" 2 '* 


But Flo 1 
reported 
is two 1 

coftSy for the ward never came to the actual poiiernc-ii 


(«) Esfhr Ttrm i> Car. ». in the 
king's bench. 1. Fterm 44?. S C. 
I. Eq. Ahr. 240. S C. 2. jcias, SS. 
S. C. 3. Kcb. 547. 615. 691. 706. 74a. 
77S. S. C. 2. Lev. i'bj. 

(4>) Hutton, 214 2:0. 


(<) 
s. e. 


i*.,. a 


». Mi,' 6 
3. Kfb 'i 3 . 
iJ) Cro. j.ic. 220 3G1 
(<■) Oo ir. 75. 

if) llatt. 73. 


cne cxe- (.v,f.la 403. 

3. L:v. to. 

sjiupd. ;.;S. » Vet it. ic-j, 

i ‘O. S 


cuto;, 



tiiiary Term, 2. .Queen Anne;\'Tifc8&Jlt;' * 

jitxxiNi cutor, and could not therefore be. in him: as ifa teih&ari 
amb »i Wit b goods be taken and converted after th$ death of the teftator, before 
PkoMBK. the y come to a ^bal pofleflion of the executor, they aw Hot 
affets j and therefore if he be nonfuit in trover for them, it Wert 
hard to make him pay cofts; 

Et adjaumatiir (a)i 

(a) Tub Court, ifter taking time to to*icerel v. Knytiton, 4. Tarn Rtpi 
conftder, were onanimoufly of opinion, 177. and Goldthwajte and Ida Wife V. 
that in this cafe the defendant ought to Petrie; j. Term Rep. 134. 
have cofts. S. C. poft. x$i. And fee 


*[ 9 J] 
Cafe 131. 


* The Queen dgatnft Wattoti. 


The caption of |N the caption of ah inquifition of forcible entry, it was faid, 
ak in^uisi- I « Jur atores jurat' et onerad fuper facranientum fuum t &c.” 

Me entry upon Brotherick excepted, that it does not appear what the 
.*• jury were fworn to do, whether they were an inqueft of Inquiry, 
•obeb y“junn or ‘ jL P et i t j ur y> anc * though it might not be neceffary to lay, 

•< jmrn and that it was K ad inquirendum pro cor pore comitatAs ,** yet at lean 
“ rhargtd ufon it ought to appear that they were an inquejt, 

“ their oath , 

■ *! ® f -"“8 ood » The Court ordered precedents to be fearched. 

“^tte “fir *b» Har court, at another day, informed the Court, that moil of 
« 'fay ‘ ‘ be the inquifitions in the time of king Charles the Second , that wanted 
« entity' be thefe words, “ ad inquirendum” were quaihed. 
omitted. 

s. c. Holt, 366. Holt, Chief Jujlice y anfwered, that he had known inquifitions 
Cro.jac. 633. quaihed for it; but fince it was a particular offence, and at .the 
Palm. 127. fuit of the party by the ftatute, by his confent, none iholild ever be 
*• SaIk - i6o ‘ quaihed for it. In no indictment is it ever (aid what the jury 
» 5 Saik 40 * s to en 4 uirc hut only, ad inquirendum pro dominA regina pro 

t. Mod. corpore comitatus. As to the want of the words, ad inqui- 
. Ld. Ray. 215. rtndum , in cafe of petit jury, you only fay, eleEl. triad et jurat 1 

54 s » 7 *o- without faying, ad triandum exitum : and here it is faid, jurat * et 
onerut' dicur.t fuper facramentum , and it does appear that they were 
fworn to prefent, becaufe there is no iflue joined: and the reaibn 
why in prefeniments at the general quarter-feflions it is neceffary 
to fay, ad inquirendum pro corpore comitatAs is, becaufe their com- * 
million is fuch, and the jury muff enauire according to the com- 
million; but here their commiflion is by a ftatute: and if it were 
an indi&ment for riot upon the ftatute of 13 .Hen. 4, c. 7it might 
perhaps be held well, without the word “ inquirendum ”, 


And the inquifition was confirmed per CvMAjkl. 


Parker 





€WS 


Parker •<»/«'%» Sir William More.. 
ILHAM Mo»* wps taken up on a 


Ca&lji 

upon a A pnfooerwhsf 

ijwrant, for efcapjng out of prifoq. ' 

Thd queftion was, Whether this being on a Sunday were fuch a Sunday, whet 
a fervice of procefs as was againft the ftatute of 29. Car. 2, c. 7. 

And though die court of coqunon pleas conceived it was, and hr wtne of aq 
bad difeharged feme for that reafon, yet now the whole ** rrmt ‘ 
Court of king's bench held this taking to be in the nature of s c * 3 * Saflc. 
a frtjh pnrfuit , that is, a further force and means added to a ***• ., 
frefh purfuit by the ftatute. It is no originalprocejs (a)-, for a ,0,8** 
commitment upon it is but the old commitment continued down. z balk 6a6. 

1 he gaoler or party might have taken him upon a frelh purfuit Ante, ai, as. 
upon a Sunday before this ftatute (b). *3-^ 

Holt, Cbttf Juftice t befides faid, that if the Court relieve * 3 * <54* ^ 
him, it muft be by audita qvtrela j for it being on Sunday , is a 5 Mod. 95. 
fafi traveriahle. g 5 ^ ir . 

But CARTER 1 , If there were no more in it, we would do it upon ** *7S* 

motion, but would not relieve in this cafe. ij, dd . s 

jj. Sellout Pratt. 15. 3 Com Dig " Efcape” (E}. “ Tempa” (B 3.) Stra 387. Alt 

55 Sdlon’sPnlt 14. 1 Term Rep 265. 


(«) But if A be arrelted at the fuit of c 7 for this 1$ an original tiling, and not 
H and difeharged, the fhenff not know- a re-taking after an elcape Atkinlbn v 
ing that there wak alfo a detainer m his Jamefon, 5 1 erm Rep 15 
office at the fuit of C and be arrefted on (/} Now by 5 jinn c 9 f 3. efcape 
the Sunday following at the fuit of C he warrants may be eAecuted on a 6a day 

fhallbe difchargcd by virtue of 29. Car. 2 


Anonymous. 


Cafe 133. 



OTE, On an efcape out of either compter, the a£hon mull Alton for an 
be againft both the fhenfts of London. efcape from 


muft be againft Lib the (henffs. Carth 145 1 Show j6z Co. Ent. 436 

Cm. Eli*. 625 3 Com Dig “ Efcape** (B a ) 


THE COCNTXX 
x Roll Abr 99. 


•[96] 


* Lidford againft Thomas. Cafe 


17YRE moved to have the defendant difeharged out of cuftody, if a bailiff arreft 
g-* for that he had been arrefted on a Sunday by procefs out of 
this court; but in truth it appeared that he was taken without any ^ ^ ard ^ 
warrant on a Sunday , and kept locked up until Monday morning, U m hi’mbyvir- 
and then a, writ was got (b). tueof a warrant 

v procuied the 

next day, the Court will grant in a'taebmint igatnft the officer, but will not difeharge the pufoner, fix 
he Huy have an a&ion for the falje tmpnfcnmiat 2 Keb 777 838. i.Mod 56. x Salk. 8. 


(i) If a perfbn be arrefted after the ndge v Plaiftow, 2 H B 1 Rep 29. 

writ is returnable, the officer cannot |e- See alfo Planch u\ Andtrfor, 5 Term 
gaily detain Turn, thoigh for the Ihorteft Rep 37. 
fune, unul^is wul be^onuiucd. Love* 

P*R 



Hilary Term, i. Queen Anne, In V. ft* 

jt?eres» Per Curiam. If you were ttnprifoned without a warrant, yon 
have your remedy by falfc tmpri/onment , but then let them (hew 
Thomas C aufe why an attachment fhould not go againft them* 

me 19. And it was faid by Gould, Juftice , that attachments have £onc 

j Met 95 frequently in fuch cafes, 
a Term Rep ' 

<17. And fo was the rule hexe. 


Cafe 135. Anonymous. 

Apcrfonarreft- TJfOLT, Chief JuJItce^ Pud, that after arreft the bailiff ought to 

*d mu ♦ be car- ^ carr y t(le p , rl y to ^g next g ao l j ,f he not defire to be 

bed to tne next carnc( j to a pj ace f or t0 f en d for his friends (<?). 

173 Ante, 10 


( a ) But fee the Bit ites z G 0 z c 14 the 21 Gt» % e 33 and 3a Gw. a. 

c aa the 3 Gtt z c 27 the 8 Gw 2 c 33. 

i 


Cafe 136. Anonymous. 

jvery pvMick TDl'R CURIAM. If a man be made an officer by aft of parlia- 
officer u mdift- A m ntj an( j mifbehave himfelf In his office, he is mdiftable for 
able for m ffic- lt at common j aw and any publick officer is mdiftable for mif- 
1 balk 75 380 behaviour in his office. 

3 Mod 96 x Keb 933 


Cafe 137. 


The Queen againfi Dyer. 


An mdidfrnent 
•f forcible entry 
Ss good, al¬ 
though it omit 
the words ntatm 
Jiiti 

Cro Eh r 461 
Latch, 224 
% Built 258. 
a. Vent 265 
x Hawk P C 
«M4 f 44 


A N exception to an mdiftment for an entry into land was, 
that it was not faid to have been manu fortt , as the words of 
theflatute 5. Rub. 2. c 7. are. 

But pfr Curiam, At common law one was mdiftable for 
entering into land whereinto his entry was not lawful, though 
thv.ie was no force (A'; but the flatute forbids force in entering 
or detaining, even where the entry is lawful. 

And here they would not quafh the mdiftment* 

Ld w ^y 610 


(i) See Rex v John Stonr, 3 Burr. Rcxv Bake, 3 Burr. 173? 
XO98 Rex v Atkins, 3 Burr. 170$. 


Cafe 138. Horner againfi Bonner. 

Barren land, if QUIT w?s for tithes: A prohibition was moved for, fuggefting 
it yield a profit, ^ the land to have been barren ground cultivated, and therefore 
is tithe able ought to be exempted fo long. Sec. 

S C ante, !6 2. inli 659 Cro. Car 208. s Ld Ray 991, 


Curia* 



CtffciAf Jf !an 4 yield any profit before, at wood (ft) It l| Unm^r^ 
ante withiri the ftutute 2. ana 3. Edw. 6. c. 13. for ic ought to bo 
Juapte natvrf Jttrilis, wwi « 

* (<r) See the ftatute 45. Edw. 3. c. 3. 3. Com. Dig. “ Dilinei” (H. 3.), 


*[97] 

* The Queen againft The Parifh of Littleport. Cafe 139. 

1 i 'AWNEY fome years before had been overfeer of the poor of A»*id«n«does. 

the pari Hi of Littleport , and had difburfed feverai fums of his 1,01 ** e 10 0Ter ’ 
own money for the relief of the poor before any rate made: after, „t” t ore' ak * * 
and before the end of his year, he was turned out by the juftices burfe theirpi*. 
of peace, whereby he loft the opportunity of rcimburfing himfelf deceflbrs in 
what he had advanced out of the poor’s money. monies ex- 

And now a mandamus was direded to the churchwardens, rehtf”! 
overfeers, &c. to make a rate for reimburfing him what he had poor; but if a* 
been out of pocket on account of the poor. To which they re- ovcrfter * d_ 
turned, that the parifh never agreed to his diftmrfements, and 1 ^ 

that his accounts were not allowed by the juftices of peace. u f e 0 f the ^ 

EvRE,/ar the party. tojS^dSfc 

First, This writ does not lie in this cafe; but it fbould be, his continual*** 
firft, to the juftices of peace to fettle his accounts. in °* ce » 8 et • 

J rate for the re- 

Secondly, Though it be ufual for overfeers thus to advance liel of £ i ,c poor, 
money, yet the law gives them no remedy to come at it again; 
for the ftatute does not enable them to charge the parifh with any nicshtVad "dl 
debt, but he is firft to raife the money, and then to employ it. A vanced, and a 
conflable was bound to give money for the removal of vagrants, »««dawmi will 
and fo were furveyors of highways under a neceifity of advancing *'* to . “f’P®* 
money, yet they had no remedy for it till 14. Car. 1. c. . and J- Ig e n J ”n < j C allow 
IP ill . and JHary^ c. . ( a) fuch a rate* 


• Thirdly. If there had been any remedy, it fhnuld have been d ‘ 0 . this”he 
againft the immediate fucceffor; for you will not fuffer an exa- has no remedy, 
mination upon a forcible entry after three years time, as was S. c. Foley, 8 . 
adjudged in Harris's Cafe . S. c. a. Salk. 

Fourthly, The writ ought to have fixed them to a fum | 3 ^ ^ 

certain, and not to have left it to the diferetion of the overfeers 13a. 3 ’ 

and Tawney. See the cafe of The Queen v. Chafey laft Term. S. c. a. Ld. 

Wells’, contra. When the overfeers have advanced money s. c. To^Mod. 
for the relief of the poor, they become in the ftead of the poor a >«+. 

S.C. Holt, 579. 

Ante, 97. Carth. 118 393. 4^0. 160. 36a. 2. Salk. 539. Stra. 4a. 93. sit. 51a. 1004. 1071. 

1123. ia6z. Ld. Ray. 798. 8. Mod. 338. 10. Mod. 104. 11. Mod. aas. 12.M0d.-r1.3j7.re- 

I. Peer. Wdl*. 670. 


(a) By 17. Get. a. c. 38. the poor of And by iS. Geo. 3. c. 19. a mode is pro- 

every parifh are to be regiftered ; and by feribed of reiinburiins conftaMes fuch 

the 9. Geo. 1. c. 7. f. 2. no officer of any monies as they lhall pay on account of 

parifh fhal] bring to the account of the the parifh. See alfo Rex v. Barlow, 

parifh any monies that he (hall give to a. Salk. 609. and I. Bott’J P. L. 375.. 

any poor perfon wtho" is not regiflcred. 
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charge for fo much to the parifli; and in cafe of a baftard child, 
they fhall be allowed what they have laid out to tile midwife, op 
maintenance of the child, before any order made. And the c$fe* 
objcded, where a law was fain to have been made on purpofe for 
ret mbui foment, they are nothing ltke this *, for here the parifli is 
by the law chargeable to the relief of the poor, but there it was 
pot chargeable by any means. 

Hoit, Chief Juftice. The queftion is, how the law (lands. 
The ilatute appoints a method for the relief of the poor, viz. that 
the churchwardens and overfoer*, and fuch inhabitants as they 
fhall call to them, (ball make a rite: but here the officer begins 
the wrong way, that is, advances money without any rate made s 
and this is the way to opprefs the parifli with too great a charge: 
and if any fudden charge come after a rate made, there ought to 
be a newratc made for that,though I donot fay hutthatarate maybe 
made after the poor ai c relieved; but then the order ought to be for 
levying the money for the poor , and not for the werjeer , though it 
is reafonable the oveifoer mould thereout fatisfy himfolf for what 
he before laid out; but Hill the overfoers mu ft account with the 
juftice* for what they have received, and what laid out: and this 
is not like the cafe of a baftard child, for there is no method of 
railing or of laying the money out in that cafe as there is here. 

POWBI.L, Juftice , accord. I would help you if I could. It is 
true, there may be fuch an exigency as would not admit of the 
delay of a rate; and there the overfoer may advance, and ought to 
have a rate in convenient time, and have it approved as it ought 
by the juftices; and if they refute to approve, there a mandamus 
had been proper; but ft ill that rate ought to be a poor's rate, 
and not to rcimburfe himfolf, but that js his own bulinef*, when he 
gets the money: but the overfoer is not obliged to advance any 
money until rates be made and the money railed} and by the 
ftatute a rate ought to be made once a-month. 

Now this Term it was urged, that by the ftatute of 43. Eliz^ 
C. 1 . by which overfeers of the poor are appointed, he is to be 
etiofen yearly at Eafier \ and immediately before any rate can be 
made, here will be a neceffity for money; for juftices of peace 
make orders upon overfeers to relieve fuch a perfon without 
taking npticc whether there be money or not, and indictments 
have been frequent for difobeying fuch orders; and Dalton's 
Juftice of Peace was quoted, where it is laid, that an order of 
ieffions for refunding an overfeer had been allowed of: and as to 
the objection, that it is not to levy any fum certain, it could not 
be otberwife, for if a mandam were to levy thirty pounds, and 
but twenty pounds due, it would be a gooa return to fay, that 
there were not thirty pounds due. 

ShiodHoLT ne^evit (a). 

(a) See the cJt of Rex * C.ey, ante, 83, 


IIolt, 
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,lfoi.Ti Chief Jufticei An overfeer need not advance a far- T«* %«sg 
tlingof Ms own money, for the churchwardens and overfeers of -J&f T 

the poor may make a rate whether the parifh will or not, fo it be f 

conformed by juftices of the peace; and if any refufe to pay fuch Littlixoav. 
rate, it may be levied by diftrcfs: and there ought to be a monthly - ^ . 

rat*, became pofleflors are to pay, and poueffions frequently **** 

change. 

* And pfcfc Tot am Curiam, the writ of mandamus was 
quafhed (a). 

(•) Seefta v. Ware, i Bott's P. L. P. L. 176. Rex v. Welch and Other*, 

* 7 *- Rex v. Llmehoufe, Foley, ax. 1. Bott's P. L. 377. Rex v. Macdes- 
Rex v. OVetfeersof Chiehetlcr, t.Bott’s field, 1. Bott’s P.L. 78.139. >69. 

The Queen tyainft Daniell 

T\ ANIELL Was indiCted, for that he one Charles Scort, fervant 
and apprentice of one Jofeph Bijhop of London , d Jhopa et 
demo, et d fervitio prad. Joseph difeedere ; et feipfum abfentare 
procuravit , allexit , pcrfuqjit , et caufavih 

Brotherick excepted, that there was no averment, that the 
fervant had left the ftrvicc; and though in fome cafes, if one 
advife or perfuadc another to an ill thing, if the thing be done in 
purfuance of fuch advice, the advifor mall fhare in the offence; 
yet in no cafe is the bare giving advice,or endeavouring to perfuade 
one to do an ill thing without more, punifhable : but he agreed, 
that if feveral confpire and confederate together to do an ill thing, 
though nothing mote be done, it will be indictable, becaufe the 
meeting together in order to fuch confederacy is unlawful (a). 

All that is charged hem might be for prevailing with this 
fervant to go with him to the next door to drink a pot of ale. 

If a freeman of a corporation or borough endeavour, intend, or 
confpire with others, to do an aCt that tends to the prejudice of 
‘the corporation, yet if there be no aCt done, it is no good caufe 
of disfranchifement, nor of indictment (b) 3 a fortiori, it will not 
be a good caufe here, where the endeavour is only to the preju¬ 
dice of a Angle perfon in one particular inftance: and the rule is, 

** Non ojjicit tonatus nijifequatur effeftus.” Even in a confpiracy 
there muft be fomething done in purfuance of it. 1 he ftrongeft 
cafe of this kind was the cafe of 7 he King v. Starling (c); 
it was an indictment for meeting and confpiring together how to 
impoverifh the formers of the excife; and the reafon why that 
Was held indictable was, bccaufe fuch a thing would affeCt the 

E ublick revenue 3 but if the confpiracy were, that none fhould 
uy coffee from 2?. and no more done, it would not bear an 
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An buCOmae 
‘will not lie a- 
gainft a man 
for inticing an 
apprentice to 
leave his maf- 
ter’s fcrvice ; 
for it ik of a pri¬ 
vate nature, and 
to the prejudice 
of a Angle per¬ 
fon only; the 
remedy is by 
oSIicn v, tbteaft g 
but to perfuade 
r fervant or ap¬ 
prentice to em¬ 
bezzle his maf- 
ter'. goods is an * 
iadidable of¬ 
fence. 

S C. poll. x8», 
289. 

S C. 1. Salk. 
380. 

S.c. 3.Sal&9f. 

S C. Holt, 346. 
SCaLd. Rap. 
>1x6. 

x RolL Abr. 75* 
Noy, 105. 

Poph 13a. 
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(a) Vaughan's Cafe, Poph. 134. 
■A, Roll Abr. 75. 

( 4 ) Bagff 'Cafe, u, Co 98. i.Roll. 

.VOL.VI. 
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indictment: fo if a confederacy be to way-lay a man, and kti) 
him, or rob him. 

But Holt, Chief JuJiice , denied the two laft initances. 

The second exception was, that it was not faid how long 
he has withdrawn* in cafe any abfenting or withdrawing bo 
underflood, which ought not to be; for whatever is effenrially 
neceffary to maintain an indnSmcnt, mud be direCHy and dearly 
charged, and not by inference only. 

King, contra. The words “ Caufin^, procuring, & c.” are 
Very ftrong, and neceffarily import a withdrawing; and he quoted 
a precedent of this kina out of Raftai(a). Surely this is * 
matter indictable, for it breaks that truft which is between mailer 
and apprentice, with very ill example and publick influence to 
all the apprentices in England. 

* Holt, Chief Juftice, doubted whether it were an offence in¬ 
dictable, because it was only a private wrong to the matter; and 
that inticing, &c. a man to do a thing, necefiarily imported that 
the thing was done. The Cafe of Starling was direCtly of a pyb- 
lick nature, and levelled at the Government j and the git of the 
offence was its influence on the publick, and not die confpiracy, 
for that mult be put in execution before it is a confpiracy: if two 
or three confederate and agree to indiCl a man of a crime of which 
he is not guilty, the very meeting and agreement is an ill and 
unlawful a£t, but not indictable perhaps) but if a meeting be to 
rob or kill, it may be indictable j but even there advifing one to 
rob or kill, without fomething be done thereupon, is not indict¬ 
able ; and if a man commit any offence under treafon or felony, 
and another defire him to withdraw from jufticc, or do receive or 
harbour him in his houfe, &c. it is no offence punifhable, no 
more than it is to protect a man in his houfe from arrefts in a 
civil aCtion. And mice you do not fay for how long time the 
abfence wap, if there were no more in it, how can the Court. 
apportion the punifhment to the offence ? And he agreed, that 
a confpiracy to charge one with a baftard-child is indictable (h) ■, 
but if one Ihould advife another to do it without more, it would 
not. 

Powell, Juftice , thought this matter indi&able, becaufc there 
are many aCts of parliament concerning the regulation of appren¬ 
tices and fervants, and that to run counter agairift any of thofii 
aCts, is matter indictable ; for it becomes a publick concern, 
that they fhould be kept in good order: if one prevail witb'a wife 
to leave her hufbaud, he is indictable for it, though it be of no 
more publick nature than this, bccaufe it is a breach of the. 
common fociety of mankind j and this tends to deftroy the publick 
truft and confidence that ought to be. between mafter and fervant $ 

(a) Raftal “ Indictment”. 137. iV$. See alfo Ldv Ray* tt. 377, 

(i) Hob. aty. Reg. «. Bert, poll. 1169. 

and 
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ffhd in fefocft wbefeof the fetor mokes it t greater crime b t 
ferVant to kill hit nufler than in another, for it it petit trea/eg In 
mm, and only murder in another: and Ite quoted the Poulterers* 
Cafe (a)\ where bate conspiracy without more was held indid- 
able. Then let us fee.the manner of laying it, and I think it is 
well enotlgh, for the cafe will lie for procuring a falfe return , with 
alledgingi that a falfe return was made) arid though there be no 
certain time of abfence laid,, it it difeedere a fcrvitie , and that 
fbali be a final and total withdrawing. 

Gouin* Jufiict | accorded with Povtltt in omnibus . 

Brotherick. Evety violation of the law, every common 
trefpafs, is in malum exemplum t but not indictable (b) ; and as to 
the continuance of abfence, if a man lay a common trefpafs done 
at fuch a day, it (hall not be intended to continue farther without 
a conttHuando : lure then it will be hard to intend an offence laid 
in an indictment to be committed at a certain day, to continue 
longer than is exprefsly hud: and he faid, that if, at common law, 
one had bound himfelr for a year, and another had prevailed with 
him to abfent * himlelf from that fervice, art indictment would not 
lie for it: indeed, if this were the cafe of an apprentice compella¬ 
ble to ferve by a£t of parliament, it would be the ftronger againft 
me; but for a bare apprentice, that is only under an obligation of 
-'his own making, it is very hard to maintain it. 


pAMiati. 


i. Sid. CL 
t. Lev. 6*. 
Mo. Si*. 
Cm. Ck ij. 
z. Built. *71. 
*• Jo. 93. 
Lat 79. 
Hud. 19& 
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Holt, Chief Juftice . If a fervant for a year, or at will, kill hit 
mailer, it will be petit tt-eafen ; and yet to intice fuch a fervant 
to leave his mafter, would not be indictable} lb that reafon failsc 
for the reafon why it is petit treafon, is becaufe of the breach of' 
duty, and not of the continual obligation of fervice. 

The cafe was moved again this Term, and thb whole Court 
* unanimously relblved, that the indictment was ill as to the manner, 
for want of an exprefs allegation that the fervant did abfent} 
for though a caufe cannot be without an effeCt, and it is faid that 
riie defendant eaufed him to leave his fervice, yet in indictments 
it ought to be exprefsly laid, that the effeSl did follow; and fo it 
was in the cafe of The Queen v. Tracy (e) before. Fitxhetbert (d) i. Salk, jfa 
was quoted, that trefpafs might lie for feducing a fervant (e), and Ante, 30. 
thf Court faid, there might be a difference between a fervant P ° 1L ,, 4 - 1 7 t 
and an apprentice. And they would not refolve whether the 
matter of this indiChnent were fufficient or not. 


The judgment was arrefted nifi before the end of the Term. 

And the lad day of Term, Holt, Chief Juft Ice, faid, he was 
not fatisfied, that to feduce one's fervant away was indictable, 


(4) 9. Co 

(A) See 3. Burr. 169S. 1706. 1731. 
(0 Ante, page 30. 

(rf) Fits. N. B. 

(1) See Hart l. Aldridge, Cowp. 54. 


that a Dialer may bring trtfpaf. for redu¬ 
cing his feivanr, although he is only em¬ 
ployed as a jaurr jr*', to work by the 
piece. 

K a 


but 
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Tut but to pcrfuade him to embezzle his matter's goods was: but 

then, whether it were neceflary to alledge that he had embezzled 
Danicll. thert, f or he faid the indictment might perhaps be for the evil a£k 
of perfuading (a). 

An indiament But note, here it was faid, that ‘the fcrvant did embezzle % 

for embezzling but no venue was laid. 

a mailer’s 

.goodsmuftftate So THE JUDGMENT W3S arretted. 

(a) This cafe was moved again, and medy is by afflon on the cafe. Poll. 
tu whou Court were of opinion, iSx. But tmiring an apprentice or ftr-’ 
that the mic-ngof an apprentice at afer- vant to fleal his mailer’s goods is an indlff- 
vant to depart from his mailer is not an able offence. Ilex «. CollingWoed, poft. 
offence of a publtek nature, Ink that the te- 389, 
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Ireland's Cafe. 


In debt on bond 
the defendant, 
on bringing prin* 
ripti irttirtji and 
tofts into court, 
Shall be relieved 
againll the pe¬ 
nalty. 

Ante, 11. 35. 
Port. 153. 


■n AYMOND moved to bring principal, interett, and coffs, 
^ into court, and to be relieved againft the penalty. 

Montague urged, that in this cafe they would not relieve in. 
chancery, unlefs the party obligor would pay a debt barrable by 
the Jlatute of Limitations j and infifted on the like benefit here, 
this being an equitable motion. 

But the Court would not hear of it, but made the common 
rule. 


a. sin. 900. Note, The whole penalty mutt be brought into court, be- 
B. R. H. 1 16. caufe interett and full cofts are to be taxed} and one may have the 

5. Com. Dig. remnant out immediately (£). 

“ Pleader" 1 v 

(C. xo.}. Vide antdf 11. 25. 60. Poll. 153. z. Salk. 5S3. 596, 597. 
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Replevin for 
taking a mare in 
the highway. 
Salk. 3. 

Praff.Rcg.137. 


(0 By 4 - and 5. Ann. c. rfi. “ In an 
« aff ion on a bond with a penalty, if the 
** defendant bring into the Court where 
M the affion is depending, all the prin- 
“ cipal and interell due, and all coils 
“ expended in any fuit in law or equity, 
“ upon fuch band, the money brought 
“ in <haH he taken in full fatisfaffion of 
fitch bond, and the Court may give 
u judgment to di&hargc the defendant 


** of and from the feme." See 1. Wilfi 
157. 1. Term Rep. 649. 711. Stra. 

1*71. 4. Term Rep. 10. 3. Term Rep. 
637. Bnt in debt on bond with condition 
to account for money to be received, the 
Court will not ftay proceedings or pay¬ 
ment of the penalty into court ; for in 
fuch cafe damages may be recovered for 
more than the penalty. Lord Lonfdaie 
v. Church, x. Term Rep. 38*. 


• * Crofle againft Billon 


Northampton, 1 lOHN BILSON was fummoned to an- 
to wit . 1 J fwer to Samuei Crofft in a plea why he 

took a marc of him the faid Samuel, and unjuttly detained it, 
againft furety and pledges, &c. And whereon the fame Samuel, 
by W. L. his attorney, complains, that the faid John, on the jfirft 
day of October, in the twelfth year of the reign clour lord William, 
the Third, late King of England, &c. at Hardingflon, in die county 
aforeiaid, in a certain place there called the King's * Highway ,. a 

mate 




mare of him the fat dSamwl took, and unjuftly detained* it^ uplift caf^ 
fiirety and pledges, until, &c. whereby the fame Sannulnyt, that ***&£■ 
he is prejudiced, and bath damage to the value of* iol. . Ana there- Wwew 
fore he produces the fuit, &c. " 

* JL - 1 • * ^ 

And the laid John Bilfon, by J. B. his attorney, comes and Cogrri*»«e .ft, 

defends the force and injury when, &c. and as bailiff of the moil damagefiofmk 
noble William Lord Letmpjler well acknowledges the taking of 
the mare aforefaid the faid time when, &c. in a certain place called 
the Queen's Highway* and juftly* &c. becaufe he fays, that the 
laid place contains, and the faid time when, &c. did con¬ 
tain, within itfelf, half a rod of land, with the appurtenances, in 
Hardingjlon aforefaid; which faid half rod of land long before, 
and the laid time when, &c. was parcel of a certain ancient meffuage 
in Hardingjlon aforefaid ; which faid mefluage lone before, and 
the faid time when, &c. was the foil and freehold of the faid 
Lord Le'mpfier ; and becaufe the .mare aforefaid the faid time 
when, &c. was in the laid half rod of land in which, &c. doing 
damage there, the faid John, as bailiff of the faid William Lord 
Leimpfier, well acknowledges the taking of the mare afore¬ 
faid in the place in which, See. ami juftly, &c. doing damage there, 

&c. without that, that the faid John took the mare aforefaid 
in a certain place called the King's Highway, as the faid Samuel 
againft him hath declared: and this he is ready to verify : where¬ 
fore he prays judgment, and a return of the marc aforefaid, to be 
adjudged to him, &c. 

And the laid Samuel fays, that the faid John Bilfon , as bailiff of Pk* In maint*. 
the moft noble William Lord Le'mpfier , the taking of the mare n ] dnce0fthc de * 
aforefaid ought not to acknowledge juft, becaufe he fays, that daratl0n * 
he the faid John Bilfon , the faid time when, &c. took the.mare 
aforefaid in the faid place then called the King’s Higfnvay , in man¬ 
ner and form as the faid Samuel above by declaring hath al- 
ledged ; and this he prays may be enquired ot by the country. 

And the faid John fays, that he to the plea of the laid Samuel Demurrer, 
above in replying pleaded hath no neccflity, nor is by the law 
of foe land obliged in any maimer to anfwcr, bccaufe he fays, 
that the fame plea is not fufficient in law to maintain his decla- 
rationUforefaid: and this he is ready to verify: wherefore for 
want of ^fufficient replication in this behalf the fame John as 
before prays judgment, and that the declaration aforefaid may be 
•quafhed. 

And the faid Samuel, for that he hath above alledgcd fuff-dent joinder, 
matter in law for him the faid Samuel to maintain his action and 
■declaration aforefaid, which he is ready to verify, which laid matter 
the faid John doth not deny, nor to the fame in any wile anfwcr, but 
that aveiment hath altogether refufed to admit, prays judgment, 
and his damages by reafon of the taking and unjuit detention of 
•the mare aforefaid, to be adjudged to him, &c. And becaufe the * **■'» 

iuftices here willadvife themfelves of and upon the premifes before 
'■ ■ *3 they 
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tinii they give judgment thereon, day is given to the parties aforefaid* 
here until from the day of St XLchacl in three wcel$s to hear 
pifctow, their judgment thereon, becaiife the fame juft ices here thereof not 
for yet, &c. Oji which day here comes as well the faid Samuel as the 
faid John by their attornies aforefaid ; and hereupon the premifes 
being feen, and by the juftices here more fully underftood, 
it feems to the fame juft ices here, that the plea of the laid Samuel 
above in replying pleaded is fufficient in law to maintain his decla¬ 
ration aforcfaid, as the faid Samuel hath above alledged ; 
wherefore the {aid Samuel oughtto recover his damage by reafon 
^fuiry award- 0 f t ^e premifes againft the faid John : but becaufe it is unknown 
*“■ what damages the laid Smuel hath fuftained by reafon of the 

premifes, the fhci iff is commanded, that by the oath of twelve 
good and lawful men of the county aforefaid he diligently enquire 
what damages the laid Samuel hath fuftained, as well by reafon 
of the premifes as for his cofts and charges by him about his fuit 
jn this beh If expended ; and the inquifition which he (hall thereof 
make ccttify here on the octave of St. Hilary , under tnv ful, &c. 
and the feals, &c. On which day here comes the faid Samuil by 
his attorney afo-efaid, and the then if, to wit, C.rjur Cbt'd, Bait. 
hath now leturned n;re a cert-in mqmfition taken b'f're hm 
at the town of Northampton , m tne county afoiefaid, on tne 
nineteenth day of Janua r y la ft paft, by the uath of twelve, &c. 
whereby it is found, mat the (aid Samuel hatn fuftained damages by 
reafon of the premifes,befides h's cofts and charges by hi n about 
his ftut in this behalf expended, to eighty ihiliing c , and tor thole 
cofts ana charges to two-pence. Theiefore it 15 conhdered, that 
the faid Samuel 6 o recovei againft the faid Ji l>n his damages aforc- 
Hpal judgment, f^g to e jghty fhiliin r s and two-pence by the inquifition aforefaid 
in form aforefaid found, and alio twelve pounds {evcntccn {hillings 
and tem pence to the {aid Samuel at his icqudt for his cofts and 
charges aforefaid, by the court hete of incriale adjudged; which 
faid dainagwS in the whole amount to fixteen pounds ieventcen 
flu Hi ngs and f.xpence. And tne faid John in mercy, &c. 


errors Afrerw-ids, to wit, on day next after ill this 

* a f nea ‘ fame Term, before the lady the queen at JVe'imh'jhr, comes the 
faid Jobn-t by A. M. his attonu v, and fays, that in the record 
and proceedings aforefaid, and like wife in the rendition of the 
judgment aforefaid, there is irumfeft error, in this, to wit, that by 
the record aforefaid it appears, that the judgment afoiefaid in form 
aforefaid given, wi< gtv«*p for tie faid Samuel Crojjt againft him 
the f .id John Pilfon , when by the law of the land ot this kingdom 
of England judgment in the plea aforefaid ought to have been 
No original. given tor :ne hud John ag’inft tne faid ^amuel : There Is eri or 
alfo in thi«, to wit, th«t by the record aforefud it ipp-ars, that the 
faid John was fummoncu to anfwer to tne faid Sannti 1 111 the pica 
aforefaid, yet no original writ between the parties aforefaid in the 
plea afofcfa d is tiled of record, nor remains of record in the faid 
court of the lady the queen of the bench j therefore in that there is 
atw.nl^ rint °* mtuiifcft error : There is error alfo in this, to wit, g that by the 
record aforefaid it appears, tint the faid Samuel in the faid court of 
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tlftlqdy the laid queen of the bench came and appeared by W. l*. c»»jb 
his attorney* yet the laid W. X> bad no warrant of attorney of J*** 
record by writ of the now, lady the queen, nor without writ, to mia ** 
warrant his appearance for the fame Samuel in the plea aforefaid: 

There is error al(b in this, to wit, that by the record aforefatd it 
appears, that die laid John in the faid court of the laid lady the 
now queen of die bench appeared by William Mar riot his attorney, 
nevertheless William Marriot had no warrant of attorney of record 
by writ of the lady the queen, nor without writ, to warrant his ^ 

appearance for the faid John in the plea aforefaid : And the fame s f^ 

John prays feveral writs of the lady the queen, to wit, one to the " ,p , 

Chief Juftice of the faid lady the queen of the bench, and another 

writ to the cuflos brevium of the laid lady the queen of the bench 

aforefaid to be dire&ed, to certify the faid lady the now queen more 

fully the truth thereof: And to him they are granted, &c. _ ^ 

Whereupon Tuefday next after fifteen days of the Holy Trinity is 10 ielu * 

given by the court of the faid lady the queen now here to return a> * 

to thecourt of the (aid lady the queen, before the queen herfelf at 

Wtjlminjler y the faid fcvcial writs of certioia>i above piayed: 

The fame day is given to the faid Samuel there, &c. And the laid 
Chief Juft ice of the bench aforefaid, and the faid cujlos brevium 
of the faid lady the now queen, on that dav have not, nor hath cither 
of them, returned the feveral vviits aforefaid, neither have they, or 
either of them, done any thing theicin : And hereupon the laid Noerror ' 
Samuel freely here into court comes and fays, that there is no error 
tither in the record and proceedings aforefaid, or in the rendition 
of the judgment aforefaid ; and ptays that the court of the fa id lady 
the queen now here may proceed to the examination as well of the 
record and proceedings aforefaid as of the mattm afoicfaid above 
for erior ailigncd, and that the judgment afoicfaid may be in all 
things affirmed : but bccaule the court of the laid lady the queen 
now here ate not yet adviled to give thcii judgment of and upon 
the premiles, day therefore is given to the prunes afo.claid before 
the lady the queen until in a month of St. Ah. '<a<l v. herefoever, 

Sec. to hear their judgment thereon, became tne court of the laid 
lady the queen now here then.of not yet, See. On which day 
before the lady the queen at ll'cjlmiajlt r come the pai ties afoicfaid, 
by their attornies aforefaid} whcieupon as well the record and 
proceedings aforefaid, and the judgment on the lanv* given, as the 
faid caulcsand matters above for euoi ailigncd and alledgcd, Ivmg 
■ feen, and bv the court of the faid lady the oucen now heie more 
fully underftood and diligently examined, bccaulc it fteins to the 
court of the faid lady the queen here, that the judgment afuefaid is 
in nothing vicious or defective, and that theie is no error in that 
record } it is confidcred, that the judgment afoiefaid be in all things J« d rmtnt af» 
affirmed, and remain in its full force and effeft, the faid caules 
above for error ailigncd in any wile nntwithftanding, &c. And it 
is farther confidcred by the lame court, that the laid Samuel do 
recover againft the faid John twelve pounds to the fame Samuel 
by the court of the faid lady the queen now here by his aflent 3- H. 7. e. 1* 
adjudged, according to the form of the ftatutc thereof lately made 

K 4 and 
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Cion* and provided, for bis cofts, charges, and damages, which he hath 
sgakfi fuftained by reafon of the delay of execution of the judgment 
Pit ion. aforcfaid, on pFetence of proffccuting the (aid writ of the lady the 
queen to correct error of and upon tne premifes j and that the fame 
Samutl may have thereof his execution, &c. 


# [ s 02 3 • Crofle againft Bilfon. 

Cafe 143- Trinity Term, 2 . done, Roll 146 . 


In replevin, if n EPLEVIN for taking his nwc in a certain place called 

Jjad d ?"S t ^ “ rhe Kitt s' s Hktoq'* 

and demur to The defendant acknowledged the taking damage feafant in a 
the replication cer t a hi place called w The Queen's Highway ,” as bailiff to the 
‘T^L Lord Lempfter, whofe freehold the place where is, absque hoc 
finder *in de- that he took the faid mare in the place aforefaid called “ The 
mnmr, lhall “ King's Highway” as the plaintiff againft him has declared ; 
fim final judg- ft hoc taratus eft verificare ; unde petit judicium \ et return. &c, 

meat on the de¬ 
murrer being The plaintiff comes and fays, “ quod cognofcere non debet , quia 
peer-ruled. «t die it quod di£lo tempore quod, &c.” he took the faid mare in the 
S. C. 1. Salk. 3. place aforefaid then called “ The King’s Highway,” irndo et forma 
S C Holt* 62* 2S plaintiff alledged i et bof petit quod inquiratur per 

s!& a. Ld. Rayi P atr,am ' 


30 16. 

S. C. Gilb. Dif- 
trefles, 16. 

*«’*•«* 353* 

5. Com. Dig. 

** Pleader" 


The defendant demurs, and concludes, tc unde ( utprius) petit 
u judicium, et quod narratio prted. cajfetur 

Judgment final was given in the common pleas for die plaintiff, 
and affirmed upon a writ of error. 


ice. The whole point of the cafe, take it the 
is thus : After a pica in bar and a replication 
the defendant demurs to the replication, and concludes in abatement, 
and fure there judgment final ought to be given. 


(j* K* I !•)' 
{3. K. 13.). 


Holt, Chief Jufi 
ftrongeft that can be, 


In replevin, if And they all agreed, that all the matter of conufance in 

IS the plea was waived by the absque hoc, and the conufance being 

’ ^ t yia ce ^the > n a different place from where the declaration lays the taking, is, 

freehold of the in truth, matter only proper in abatement j but the conclusion 

defendant as da- turning it into an avowry makes it a plea in bar, as all avowries 

and arCj an( j f na \judgment is always given upon them, if they go for 

** T ? A ' the avowant. 

Vixsx the plate 

In the declaration, and conclude with praying judgment and a return, this is a plea u> far,-* 
Show. 169. z. Salk. 3.5. 93,94. 


Where matter They ALSO AGREED, that where matter in abatement is 
*1 “ pleaded in bar , and concluded in bar, judgment final ought to be 

p c . d * given. So where the commencement of a demurrer is in bar x 
final ought to be though the conclufion be in abatement. 1. Lev. 312. 
given. 

Cro. Jac. in. * 53 . 1 . Shew. 4* >5S* Lut - 4 2 * *• Mod* *39* *■ Sid, 1S9. 


But 



liHfryTen#,*. Qsafc'Anrfe, lnB.K. 


■ Bntftvnact^eStd, tint being iU concta^sdi vt%, 

in abetment^ and contrary to the-bar, it was to be looked upon as 
If there were no conduGon at all, and it would be a difcentinuanc$> 
and judgment ought to be by nil dicit. 

To which the Court anfwered, that the conclusion to the 
demurrer was, “ unde petit judicium (ut prius)” and that is well 
enough, and according to the conclusion of the plea in bar ; and the 
fubfequent words et qued narr, cajfetur , being inconfiftent, Shall 
be rejected. 

So per tot am Curiam the judgment was affirmed (a). 


fcreplrrfn,ff* 
■bw w to S 
X l b U ir tb « 
P>W fa t+eou.. 
dwte, "whew* 

" fore, u bo. 
" fcre,htpny* 
“ judgment,#* 
** teetiie dtcbm 
“ return may it 
“ jw<j (Lett, n the 
lall words arc 
furplu%c. 


Po well, fujike ,herepofitively Cud, that a repleader could never Arejleadercan. 

be upon demurrer , but is always after tjjue: though the old Books not •* upon a 

feemed to make a queftion of it, yet there were twenty authorities ^ emnmT - 

in the new Books of it lb). te * a ‘ 

3 Lev. to 44a, 

And yet Bro i herick feemed as earneft of a contiary opinion 
at the bar, 

Taccute Holt, Chief JuJlice^et Cur. reliqud. 

Alfo, no repleader can be upon a writ of error. Vide 2. Keb. 

769.789- 825- * r 103 ] 

* Note, In the debate of this cafe at the bar it was agreed, rc P Itv,n » A* 

plea of pi mi i, 

F ir st. That the matter of this plea was matter in abatement, *«/»« /« u is mat- 
viz. a variance in the places. ttro1 

I Roll Ahr 781 j Med 248. Barnes, 351. 


Secondly, That in replevin the defendant is both a&or and 
defendant. As defendant, be may abate the plamtifi’s writ, and 
that were vain for him to do if he could not have a return, and 
thereto] e he mull: proceed fiom his pica alatemett to make 
conufance , for his action being a claim of n« ht to diftratn, he ought 
to make title to it againft the plaintiff in the replevin who claims 
property in the diftrefs. Yet this rule would be explained, viz. 
it the defendant in replevin claim property in himfelf, ne fhail have 
icturn without conufance, becaufe his pita deftroys the plaintnf’s 
title. So if he lay property in a ftranger,and make no conufance, 
if that matter be admitted by the plaintiiF, there (hall be a return 
without conufance; for m that cafe, by the admittance the plain¬ 
tiff’s pioperty isdeftroyed (c). 

But in all pleas that do net fliew the property out of the plaintiff 
there mull be a conufance made, and the pica is what onH is 
ahfwerablc, and not the conujarue j for to travirft that wouL Lk a 
difeonttnuflnee ( d). 


Raby, 


(«) See the cafe of Robmfon v 
1 Burr. 317. 

(») Ante, 9 Cirth. 193. 
mo rr, the Yeir Book 9 Hen. 6 
is contrary to tin. resold 

(r) Ante, 81: a Lev. 92. x. Bac. 
Ahr. 14,15. 


Am» 
pl 25. 


(d) Year Book 8 E 
Watt', v Haei t n, C 
Hall « Tout, k*uh U 
Ah >v, in Ring's Bcncn, 
See alio 1 Salk. 94. 


1 a 
Hz 


Pl 


4 i b 
11 J 

, IV £? 

b uk 9, — 


■ - M — 

the defendant 
pli d m 

hm tl , 1c Hull 
liavA a return 
without cogni¬ 
zance; but if he 
plead y 4 1 ym 
a f ranger, he 
nu.il make cog¬ 
nizance 
At tc, 69 81. 

1 Salk 94. 
a Jtr 92 
1 V rt 117 
ki Liz b 6 . 
ro J ic 59. 

5 Ci i» Ll g. 

“ Tie it 1 * 

U L. i-j ). 

^ r 507 

lip naff 334, 


If 
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Matter w bm If a man plead matter in bar, and conclude in abatement^ it ftaH 
concluding in b e takai for a plea in bar from the nature and reaion of the 
W 1,6 ( a ) * ^ or *be plaintiff can have no writ if he has not a caufe 

w ar " of action i and therefore the Court will take the plea to be in 
i. Cro. aoa. jj jr If cne plead matter of abatement, and conclude- in baf % 
* Keb ili ** lt fadicium whether the plaintiff* aflionem habere debet” 
^w/i. Vent, though he begin in abatement , and the matter be alio in abatement! 
936. * yet the conclufion being in bar makes it a bar <c)-, and the 

reafon is, becaufe you admit the writ by concluding fpecially 
again!! the action ( d). 


defmdant"^^^ -And here Holt, Chief fujl'tce, faid, that in replevin if the 
a a t&ffrrtntplace defendant will take advantage o { a variance in the place where the 
to have return, taking is laid from that in which really it was, he muff plead it 
he may plead in in abatement,. and begin either petit judicium de breve, et de nor rat. 
abatement, and quia die it the cattle were taken in fitch a place, absque hoc that 

laidin the deda- wcre ta ^ en > n the place in the declaration. Then indeed he 
comes, et pro retorn, habendo diftinftly, he fays, he avows the 
taking in the place mentioned in the inducement of his tra- 
verfe, damage feafant, or for rent, &c. To which no an- 
fwer is to be given, but all is to depend on the plea in abate¬ 
ment. 


ration. 

Pott. 157. 

1. Salk. 93. 
Sira. 507. 

5 Com. Dig 
*« Pleader” 


(J.K. 13.). 
jietendam in re¬ 
plevin netd not 
tray damages ei¬ 
ther upon an a- 
owurty or a fha. 


And it is a proper conclufion in replevin to fay, “ unde petit 
“ judicium et return, averior, without faying any thing of da¬ 
mages, for they are given by the liatute ( e ). 


*[■104] 
Cafe 144.. 


(a) Comiih v. Prior, x. Show. 4.; 
E.ffe v. Kat court, 1. Show. 155.--.See 
alfo 1. IUc. Abr. 15. 4. Kac. Abr. 50. 

(/■) Year Boohs 37. HtP. 6. pi. 14. { 
36. IfiH. 6. pi. 24.—'See alfo 10. Mod. 
ns. 192- 210. Gilb. Eq. Kep. 251. 
Ld. Ray. 101. 337. 593. 1018. Stra. 
532. 1161. 


(f) 1.1.utw. 34. 

(d) Year Book-, iS. Hat. 6 . pi. 27. ; 
32. Hat. 6. pi 17. 36. flat. & pi. 1$, 

22. Hat. 6. pi. 53. 

(#) See the flatutc 17. Car. t. e. 7. 
and 1. Salk. 203. 1. Sid. 3S0. 1. Lev. 

*55. 1. Vent. 40. Ray. ijc. 


Ogden againfi Turner. 


A declaration in A CTION oNf THE CASE for thefc words : “1 ’here goes Ogden, 
Bander for fey- A u w ho is one of thofe that ftolc my Lord S.\ deer.” 

*< £ goes A. who Againft the action it was offered, that words fpoken arc not like 
* ( is on* of thofe words in deeds, for that words arc to be taken fortius verfus pro- 
** thatftole B.’s frentem in deeds. See. but otherwife in the cafe of an action 
aver^’tfiat 11 ' 1 a for fpeakirig them [a). It is not a&ionablc to fay that “ be jUle 
dm* was ftolcn “ a deer” without averring it to be a tame one ( b ) ; or, if that 
from /}. and that be averred, without alledging that he knew it to be a tame• one(r). 
it was um«. And here it is not averred that a deer was ftolcn from my lord* 
S.c. a.Saik.696. as ought to be j as if it be faid, “ A. poifoned B.” without 
s. c. Holt, 40. averring him to be dead, the words are not a&ionable. 

Ante, 23. 1. Jones, 196. Cro. Car. 140. Yelv. 9.64. Cro. Jac. jS. 1. Roll. Abr 60. 


(«) DiEhtm fir Hosast, in the cafe of (i) 1.R0IL Abr. 70.pl. 50. 54. 

Coote v. Gilbert, Hob. 77. (r) 


It 



JUltrr Tenor & *)&m Anpe, In B.1& 

If ft as urged ctntra. That this muft be underftood to be a 
tame deer, of which felony maybe committed, and then without • JjJJ 
queftion it will bear to adion* or it will be -underftood of a deer 
in a park or place where deer are kept, and then it comes within 
the punishment of the ftatute of 3. & 4. WiU. & Mary, c. 10, 
agalnft Deer-Stealers, whereby they are to pay thirty pounds and 
imprisonment, or pillory and imprifonment (a) j therefore qud- 
cunque via dat d, the action will lie. And the cafe of Davis v. 

Garden (b) was infilled on, that to fay of a woman that '■'■/he has 
w a baftardy* is a£tionable, becaufe it brings her within the dan¬ 
ger of the ftatute of 18, Eliz. c. 3. ( c) . And if the defendant had 
indi&ed the plaintiff here, after acquittal he might have main¬ 
tained an a&ion for it. 

Curia. Words which of themfelves are aftionable, without 
regard to the perfon or foreign help, muft either endanger the 
party’s life, or fubjedt him to infamous punilhment; and it is not 
enough that the party may be fined and imprifoned, for if one be 
found guilty of any common trefpafs he (hall be fined and impri¬ 
foned, yet none will lay, that to fay one has committed a trefpafs 
will bear an adlion ; or, at leaft, the thing charged upon him muft 
in itfelf be Scandalous. And this here is, tl. it ** beJlolt a deer” 
wnich is ftra naturay and therefore not Scandalous. To fay Such a 
one burnt a barriy without faying that it was part of a manfion- 
houfc, or had corn in it, is not actionable (d) ; and the cafe of 
Sir Lionel IValden (e) was cat rial too far, and happened in a 
dangerous time, when the kingdom in general was molt furioufly 
enraged againft popery: the words were, “ Lionel IValden is a 
« papift, and goes to mafi.” And the penalty by die ftatute is a 
pecuniary one, and the pilloi y is only for want of money, fo is 
pot the airedt penalty given by the ftatute. 

And beftdes. Holt, Chi<f Jufl'ne, Said, that the pillorv upon this 
account did not make the perfon infamous, hut he would remain a 
wood witnefs nevertheless (f). And to fay, that one has hunted 
in a park without leave of the owner, and killed a deer there, 

""which fubjedts him to the penalty of the ftatute de Malfaflonbus 
in Parcu (g)y or to call a man a paptji Simply (A), will not bear 
an adtion. And he Said, that to fay of a * young woman that u /he * [ 105 3 
« hai a baftard ” is a very great Scandal, and for which, if he could, , 

he would encourage an adtion ; but it is not actionable, becaufc it a ' w 9 ’ 
is a Spiritual defamation, punilhable in the Spiritual court (i). So 
it is to call a man “ a hentick (A). And he denied the firft rcafon 
given in June Davis’s Cafe (/). 

And by THE whole Court, £hterrns nil capiat per billam. 

{a) Repealed hy 16 Geo. j. c. $o (f) 3 Fdw. 1. c 20. 

\b) 4. Co. 16. b. {b) 3. Mod. 26 2. Show. 250. 

(*) See 1. Vent. 4. 1. S*d. 396. l.Ld Ray ^12 1 Vintr’s Abr. 44a. 

2. Sid. 7.21. Palm. 298. 1. RolL Abr. 499. 1. Brown's Pari Cafes, 97. 

34.37,38. 1. Cro. 436. (1) 1. Roll. Abr. 37. Cro Jac. 475. 

(d) See Barium's Cafe, 4. Co. 20. Poph. 140. 

(t) s. Vent. 265. 3.Lev. 30. 1. Leon, (*/ Year Book 27. Ben. 8. pL 14. 

336. 3. Mod. # *6. (/) 4. Co. 17. 

(/) See 5. Mod. 15. 76. and the cafe 
of PfQdock Vt Mackcndcr, a. WUf, 18. 

Anonymous. 



Hilary Term, a. Queen Anne, In B. & 


Cafe 145. Anonymous. 

Vfmt avert be T)ER Curiam. If feme covert be arrefted, and it be clear and 
Amfted, common x notorious that ihe is covert , common bail ought to be received $ 
tided may ** ^ ut !t b® doubted, fee ought to find fpecial bad («). 

Arte, 17. 86. S. C. 1. Salk. 379. Poft. 310. 13. Mod. 444. X.laraes, 59. $tn 1167. 1*37. 

7. Mod. 10. Tidd’s Pra&. 49. *. Bac. Abr. sio, 2x1. 


■ (a) See the cafe of Edward* v. 
Rourke and his Wife, t. Term Rep. 486. 
in point. But if die coverture be not 
dearly made out, the Court wiO not dif. 
charge her on Pearfbn v. Meadow, 
3- Bl. Rep. 903. but will put the party to 
plead the coverture in abatement, Milner v. 
Milks, 3. Term Rep. 637. If the 


plaintiff hat (rafted a married woman or 
a feme file , the dull, on b«dng arrefted, 
Bad fpecial hail, Wilton v. Campbell, 
Mich. Term, so. Gee. 3. MS.—See alio 
Pearfon v. Meadow, 3. BL Rep. 903. and 
Partridge v. Clarke, 5. Term Rep. 194. 

to the tone purport 


Cafe 146, Anonymous. 

Deceitfully re, a WAS indi&ed for deceitfully coming to /?. as fent from C. to 
eeivmg money Zf. w hom J}. owed money, to call for and receive the money, 
<0 the ufe of w, d receiving the money, ult rever a C, never did lend him. 

another, on a • p ER Curiam. If he had come with a falfe token it had been 
Jbr *facii pur- criminal, and therefore indiftable (a) ; but the queftion is, Whc- 
pofe, is not in- thcr this be fuch a cheat as is inai&ablc ? as playing with falfe 
didbfrJc at com- dice is, for that is fuch a cheat as a perfon of an ordinary capacity 
cannot difeover $ but this is an indictment to punife one man 
bccaufc another is a fool. 

Per Curiam. Let it flay. 

3. Mod. iS. xi. Mod. 223. Ld. Ray. 10x3. Burr. 1125. x. Bt. Rep. 273. x. Hawk. P.C. 
«h. 71. f. 2. 4. Com. Dig. “ Indictment" (£.). Stra. S6r 2. Term Rep. 581. 


ensu u-w. 

S. C. 1. Salk. 
379 . 

port. 301. 
Ante, 42. 6r. 


x a) By 33. Hen. S. c. 1, falfcly and de¬ 
ceitfully to obtain goods, &c. by colour or 
mean, of any privy falfe lekm or counterfeit 
liter made m another man’s name to a 
fpecial friend or acquaintance for the 
obtaining goods, firc. from fuch perfon, is 
an indictable offence. So by 30. Geo. z. 


c. 34. knowingly and defignedly by fatfi 
pretences to obtain goods, fire, from any 
perfon, with intent to cheat and defraud, 
any perfon of the time, is indi&ablc. 
See Stra. 866. and Rex v. Young, 3.Tcrm 
Rep. 98. 


THE 


Cafe 147. Anonymous. 

TVcfpaf* lies a- T> AILIFFS broke a houfe to execute their proccfs, and 

gainft bailiffs for Court would not grant an attachment , but bid the party 

breaking a bring his a&ion of trcfpafs (a), 

boufc, ficc. 0 r t / 

piard. 2. Styk,447. ». Co. 3a, 33. Moor,£06. Dyer, 36. Palm. {3. i.Bac. Abr. 232. 


(a) Where (he bailiff may break open 
a houfe, fisc, vide Cro. Eliz. 753. 908, 
909. Cro. Car. 386. $44. Cro. Jac. 
380. 486. 556. 5. Co. 91, 92, 93. 

7. Co. 6.' 126. 2.Co. 66. xr.Co. lz. 
13. Co. 131. 4. Bulft. 146. Hob. 62. 
*63. 2. RoL 294. Owen, 63. Yclv. 


28. Goldf. 79. 233. 4. Leon. 41. 

1. Rol. 182. 1. Jo. 429, 430. Comb. 

17. 327. 343. Poft. I73. 2X0, 2 11. 
Note te the firmer edition. —See alfo 
Porter's Crown Law, 136. 320. Lee «. 
Ganfel, Crvwp. 1. ; Cooper v. Boot, 
1. Term Rep. 335. 
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Lett tgamft Mill's. ZA itjL 

London, 11 JE it remembered, that oft Saturday next after Bat again* dM» 
to wit, j ,u three weeks of Saint Michael in. this fame Term, 5 **® Wb *’* 
before our lady die queen at Wefimnjler, came John Lett » by 
George Allgood his attorney, and brought here into the court 
of the hud lady die. queen then there his certain bill againlt 
Henry Mills, orte of the clerks of Rowland Holt y Efq. and Robert 141 ** • 

Coleman, Gentleman, chief clerics of die lady die queen, affigned to bond * 
inroll pleas in the court of her the hud lady the queen before the 
queen herfelf, prefent here in court in his proper perfon, otherwife 
called Henry Mills, of the Inner Temple, London, gentleman, of a 
plea of debt; and there are pledges of profecuting, to wit, John 
Doe and Richard Roe ; which (aid bill follows in thefe words, to 
wit, London (to wit), John Lett complains of Henry Mills, one 
of the clerks of Rowland Holt, Efq. and Robert Coleman , Gentleman, 
chief clerks of the lady the queen, ailigned to inroll pleas in the 
court of her the laid lady die queen, before die queen her- 
fclf, prefent here in court m his proper perfon, otherwife called 
Henry Mills, of the Inner Temple, London , gentleman, of a plea 
that he render to him fixty pounds of lawful money of England, 
which he owes to him, and unjuftly detains, for that, to wit. That 
whereas the aforefeid Henry, on the twenty-eighth day of June, 
ip the fecond year of the reign of our lady Anne, now £>ueen of 
England, ff fc. at London aforefaid, to wit, in the parifh of Saint 
Mary le Bow, in the ward of Cbeape, by his certain writing obliga¬ 
tory, foaled with the foal of him the (aid Henry, and now here 
(hewn to the court of the (aid lady the now queen, the date 
whereof is the lame day and vear, acknowledged himfolf to be held 
and firmly bound to the (aid John in the faid fixty pounds, to be 
. paid to the faid John, when he (hould be thereunto afterwards 
requefted : nevertheless the faid Henry, although often requeued. 

See. the faid fixty pounds to the (aid John hath not yet paid, but to 
—pay the fame to him hath hitherto aofolutely denied, and yet doth 
deny, to the damage of the faid John of ten pounds; ana there¬ 
upon he brings fuit,&c. 

And the faid Henry Mills, prefent here in court in his proper Oyr of 
perfon, defends the force and injury, &c. and prays oyer of the faid h 0 " 4. 

Writing obligatory, and it is read to him, See. j he alfo prays oyer 
of die condition of the fame writing, and it is read to him in thefe 
Words, that is to fay, The condition of this obligation is fuch, that 
if the above-bounden Henry Mills, his heirs, executors, or admi- 
, niftrators, do well and truly pay or caufe to be paid unto the above- 
named John Lett, his executors, adminiftrators, or affigns, the full 
fum of thirty pounds of good and lawful money of England, together 
with the intereft thereof after the rate of fix pounds per centum 
per annum, at or upon the twelfth day of July next enfuing the 
date hereof, then this obligation to be void, or elfe to remain in 
full force and*virtue; which being read and heard, he the faid 

„ Henry 
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Henry prays judgment of die bill aforefaid, becaufe he faith, that 
the faid John, to wit, on Friday, the twenty-fecond dajr of Ofiobert 

• . i_ _ «, Maa .1 ^_>_^ .»_>> • j * -v _ _ » 


ment. 


Demurrer. 


Joinder in de¬ 
murrer* 


noon* ana now is a anrgne, ana mu ne is rcaay to venra 9 
wherefore he prays judgment of the bill afotditid* and that the Mi 
bill may be quauied, Ac* 

And the faid John faith, that by anything by the laid Henry 
above in pleading alledged, the bill of him the faid John ought not 
to be quafhed, becaufe he faith, that the plea aforefaid, by the laid 
Henry in manner arid formaforelaid above pleaded, and the matter 
in the fame contained, arc not fufficient in law to quafh the laid 
bill of him the laid John againil the laid Henry \ to which faid bill 
the faid John hath no necelfity, neither is he bound by the law of 
the land in any manner to anlwer } and this he is ready to verify: 
wherefore for want of a fufficient anlwer in this behalf, he the faid 
John prays judgment, and that the bill of him the faid John may 
be adjudged good, and that the faid Henry may anfwer to the faid 
bill, &c. 

And the (aid Henry faith, that the plea aforefaid by him die 
faid Henry in manner and form aforefaid above pleaded, and the 
matter in the fame contained, are good and fufficient in law to 
quaih the bill of him the laid John againft the faid Henry ; which 
laid plea, and the matter therein contained, he the faid Henry is 
ready to verify and prove, as the court, Ac. And becaufe the Aid 
John hath not anfwered to that plea, nor hath hitherto in any 
manner denied it, he the-faid Henry as before prays judgment, and 
that the faid bill may be quafhed, Ac. But becaufe (he court of 
the laid lady the queen now here is not yet advifed to give their 
judgment of and concerning the premifes, day is thereupon given 
to the parties aforefaid before die lady the queen at Ivtftmmfte r, 
until next after , to hear their judgment of 

and concerning the premifes, for that the court of the fekTlady die. 
queen now here is not yet, Ac. 

Refpondeat oujier . 

Lett againft Mills* 

Michaelmas Term, 2. Amt, Roll 333. 

A plea in abate- r pHE defendant pleaded in abatement, that Jufcefit ofdhem ntj* 

ment, that the x l\tarem , et jam miles exiftit . 
plaintiff receiv¬ 
ed order <*r And upon demurrer, it was resolved, 

knighthood, p IR ST> 'That fufeepit ordinem mlitarm was a Very proper way 

of cxpreiling that he had received the order of knighthood. See 
t c li »»““ * Militibm. * 

Stay. 1014. Pod. 306. 1. Mod, *86. Ld. Ray. gjj. 

Secondly, 


Cafe 149. 
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Secondly, “ Afthsf without addition, tatobe underftood of * 

« knight kacbehr % which it port of a inan*a name. "ijT** 1 **** 

Thirdly, That there needs no t unite where he was dubbed £ •“ 

a knight , becaufe any thine that concerns the condition of the t fMmt 
perfon (hall be tried where tile atiion is lnd. need not be laid. 

t Saund. 49. 

_.Fourthly, That if a knight be fued, and not b called, it is Afciftrmufti* 

a good plea in abatement. fo “* Uw 

0 proceeding*. 

V. t. Sound. 8. acc. 40, 41. 

But it not being laid that he was a knight tempore exhibi- A plea that the 
tunis bill*, or after the laji continuance , plaintiff wat a 

bmgbt, muft fay 

The Court ordered a refpondeas oujler, that he was fo 

at the txbiktttn 
•f the Ml. 

.A * C «o6 ] 

* Anonymous. c* lJ0 . 

VjOTE, Here it was faid, that a bill hied againft an attorney Abiilagaip'iat- 

mutt be tiled in full Teim, and it is not enough it ihould be torney muft be 

sm any of the efloin-days fa). Ter ,UU 

Poll *14.175. a Silk 544. la Mod 163 Cilb K B 346. Hollowa, t» Crop, * Buir 103a* 


fa) But now a Ml may be filed a^amft 
an attorney at Vacation a. well as inTerm 
time, Lane v Wheal, Mich Term, 33 
C«o 3 Dougl 313 mi, but if it he 
filed in Vacafian atharwife than to avoid 
the ftatute of Limitation, the plaintiff will 
not be allowed his coils, it the altion be 


fettled before ihe enfuing Term, T dd’s 
Practice, 80 : and if a hllbe hied agunft 
an attorney in the Vacation, the day of 
filing it may bt mferttd in .hi n emoian* 
dlun, Dodfworth v. Bowen, 5 Term 
Rep 335. 


“The Countefs of Bridgewater tfgw/w^TheDuke of Bolton. Cafe 151. 

-CPECIAL VERDICT upon a feigned ijfue out of CHANCFRY, Atefta'or hr n s 
^ to try, Whether the late Duke of Bolton did, by his laft will, fe &d of cutun 
devife certain fee-farm rents to J. JEat i of Bridgeuattr in fee. /«/*»"-» ■ , a 

* J la at, -nd of 

mats, devjfei hu Wi to A for life, with a remainder in tail, and all hit mm and ti\e tn ufird 
pounds to his lon-m-law B. “ all which I give and devife to B lus executors and aligns, together 
** with all my plate and jewels, and all my tobtr tjlatr, real and pctfonal, not otherwrft d fpufed ot, 
\ tl tt/bt gwtn by dim to bis chldrtn at bt frail thnk taiVtn ot, J fo! ly ttujlmg u ht rorrur c*d tin ' •, 
~***~tbat bt mil gtvt them frtbpnujk* at wll bt tuetjjary Jor thtm And whirsas 1 have ccmne*id 
n for die (ale of my fit farm-rtntt, my will is, that if my debts (hall not be fativficd out t f rn cl er 
“ eftate, my executors (whereof B. was one) lhall and may fell Come part or all ot tl cm toi p > - 
" mentof them, notwithftanding the tmtt are not devifed by this my laft Will.” Tm q_v r s t i v 
was, Whcthei B wasmtitlcd to the Jetfatm-rtott m fuf And it w\s hud, th-it t! , ».-i pdfed by 
the words « all my real and perfonai eftite," for the word “ fratt" i> geimi g'nerdjfmtrt, ard 
include* all things real and perional. S C i Eq Caf Ab 177 S C Holt, zSt S C 1 Salk. 
*38. 3. Mod aa8. 1, Lev. aia. 3 Vent 283 Alcyn, 28 2 Doiv. 527 Skinner, 194. 

|6a. Poft 111. 1. Sal 234. Ld Ray 1S7 831 1325 Prec Clnn 3- 68 zci. 264 471. 

(.Mod 92. xo. Mod. 94. 287 525. 11. Mod 90 iwz 12 Mod 592 Gilb Eq Rep 30 77. 

Fit* 151 Corny Rep. 337 2. Peer Wins 198 3 Petr Wm*. 26 56 61 01 29s 322 3'9. 

4 . Ven. $64. a Peer. Wms. 524. Cafes T. T 161 Doug! 323 1 Term Rep 411. 

*l H JL R#p. mj. a Term fep. 656. j Teun Rep 356. 

The- 



fit Coun¬ 
ts is" or 
Bsioec- 

VATII 

gmnft 

tn Doss or 
Boa Tbit. 
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The fpecial verduft founds that the faid Duke of Bolton* at iii 
time of his death, was feifed of fevers! lead and coal, mines,' and 
feveral mills in the county of JveftmOrland, and of divers fee* 
form rents in Berkjhire, and of divers other lands and tenements, 
and made his will in bare verba: First, lie. gives feveral lands 
and tenements to Lord IP. Pawlet* with remainder to the firft ■ 
and every other Tons in tail, &c. he further gives him eight thou- 
fand pounds to be paid by his executors. Then he gives to J. Barf 
of Bridgewater, his fen-in-law, live thoufaftd pounds, and all 
his mines which he held of the Earls of Burlington and Thanet, &Cs 
And then comes the claufe in queftion : “ All which I give and 
« devife to my faidrfon-in-law /. Earl of Bridgewater*his exccu- 
« tors and amgns, together with all my plate and jewels, and all 
« other my eftate, real and perfonal, not otherwife difpofed by 
« this my laft will, for to be given by him to his children as he 
« (hall think convenient, I folely truftine to his honour and dif- 
“ cretion, &c. that he will give them fuch provifion as will be 
“ncceifary for them.” And another claufe was, “ Whereas 
« I have contracted for the fale of my fee-farm rents, mv will is, 

«that if my debts fhall not be fatislied out of my other euate, mV 
“executors” (whereof the Earl was one) “mall and may fell 
« fome part or all of them for payment of them, notwithstanding 
« the rents are not devifed by this my laft will.” 

This case having been three feveral times arguetbrt the bar, 

Holt, Chief Juftice, now delivered the opinion of THI Court 
thus: Four things are confiderable upoh this will. 

First, Whether by this claufe, whereby the refidue of the 
Duke's eftate, both real and perfonal, is devifed to the Earl of 
Bridgewater , the fee-farm rents do pafs by virtue of the general 
words, “ refidue of all my real and perfonal eftate,” leaving out i 
the words “ not otherwife difpofed of, &c.” 

* Secondly, Suppofe they do pafs, of what .eftate? Whether. 
in fee or only for life f 

Thirdly, To conftdcr the words, “ not otherwife difpofed 
of,” tqgether with the former words. 

And Fourthly, Whether, confideringothcr claufes fcattered 
■u the will compared with this, the rents will thereby pafs ? ’, 

As to the first matter, The Duke of Bolton , after feve¬ 
ral difpofitions in his will, gives his perfonal eftate to the Earl if 
Bridgewater, and then gives the refidue of his eftate, real and per- 
fonaU to him: furely the rents pafs by the word “ eftate," for that 
word is fufficient to pafs a freehold as well as a chattel The 
word “ ejlatt” is a genus generalijimum(a), predicable of two 
fpecies that have their difference, whereby they are divided, that 
is, eftate real , and eftate perfonal. “ Eftate real” is genus fubaU 

(a) See Cowpcr v. Martin, 1. Term Rep. 41 w 


ternut*i 



Mltary •' lb fkHi 

hrntm, Had hai itsfpefcies todf; that & Estate real infee> bt t»i 
. Ht lift. And fo is efteett ptrfinalm like manner to be branched * 

into chattel real and chattel perfonal j and it has that difference of 
a chattel real, not becaufe it is a real eftate» but becaufe it has a 
Mai cxtra&ion. If artianfeifcdin fee makea leafe for years, the to* De** orf 
leflee for years hat a chattel real* becaufe his eftate is derived out 
bf a real eft ate | but ftill it is not a real eftate; fbr it is teftamen- 
--tajy* and devifablebywill,atthe common law, by the owner; fothat 
if it were of lands in knight's fervice, or in capite t the owner 
could not dcvife the land for a term j but if he. made a leafd 
for years of it, then it became a chattel in die leflee, and confe- 
quently devifabltf: fo that the words ** real eftate" cannot be 
mtisfled without a freehold at the leaft pafs, for a chattel real is no 
real eftate.. This is no new qUeftion; for it appears i. Re, 

Ab. 854. Style, 493. that the word “eftate” comprehends both 
freehold and chattels real and perfonal, eipecially if the words u real 
w and perfonal” be added. It is true, that by a devife of a man's 
— K eftate real and perfonal” a freehold will pafs, if thefe words come 
not accompanied with other particular words which exprefs a 
fpecies of an inferior nature, and which only can extend to a chat¬ 
tel ; and there the generality of this word “ eftate ” (hall be re- 
ftrained and explained by the precedent particular words, according 
to the rule in 4 . Co. 46. I. Sound. 160. 2. Sound. 411. and abun¬ 
dance of other books. I *anfwer, The rule is good and general, * £ 108 J 
especially where the particular words comprehend and exprefs a 
'thing of an inferior nature to the general words fubfequent, and 
the general words are put without their dividing differences; 
tor there indeed the generality of them ihall be controlled by the 
bounds of the particular precedent words; but where the general 
words do put the proper difference of particulars, and befides, take 
a higher fpecies than the particulars mentioned before, as in this 
— cafe it does, by the word “ eftate which is a higher word than 
mentioned in the precedent particulars, and “real and perfonal” 

_4he proper difference, there the general words (hall over-reach the 
particulars before; as if in the Archbijhop of Canterbury i Cafe[a)\ 
the words had been, “ and all ecclchaftical perfons of fupei ior or 
«* inferior rank,” they would have taken in archbiihops, bilhops, 

&c. A m?n foiled in fee of lands, and of other lands by mortgage 
noS fo: feited, devils* firft all his lands in fee to A. and all the reft 
ojrhis goods, chattels, effates, mortgages, debts, &c. to C. *, it 
wits held (h), that no freehold pa Tied, and very rightly; for there 
the word u eftate” came with particular words, without putting 
tqp due difference, as is done here. It may be objected, that the 
word' 4 * 1 \tfidue* 1 is a word of relation, and therefore to be confined 
• by its relation to fonn-thiiig given before; and whatever is before 
given is perfonal , therefore the word “ refulue ” is to be uuderftood 
of perfoual ellatc. But 1 anl’wer, that this word “ i cfidue” is 


j>) * Co. 46. 

(t) Wilkin ion,*;. Maryland, C«o Car. 

Yol. VI. 


447. 1. Roll. Air. $34. 


not 
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not to be undcrftood as only applicable to die next immediate 
claufe of devife to the Earl of Bridgewater ; and fuppofe it were 
fo, yet that would not hinder the Earl from taking an eftate of 
freehold, for it rrmft refer to all the other claufes whereby an eftate 
is before given; and an eftate of freehold is devifed before; why 
then may not “ rejidue” relate to it ? Suppofe a man devife u the 
“manor of Dale to A. and the heirs of his body," and has other lands, 
and deviles “ the rejidue of his eftate to^. S. and his heirs," fhall not 
both the reverfions pals - , and relate to the firft as well as the lift, 
as alfo his other lands {a) ? therefore the word rejidue , if it muft 
relate, muft relate to eftate both real and perfonal (b) . But for 
argument fake, fuppofe it fhouldonly relate to a thing of the fame 
kind that is devifed to the Earl before in this clauie: a man has 
an eftate confifting of two parts, that is, real and perfonal; his 
perfonal eftate is as much a part of his general eftate as his real 
eftate is; and fuppofe he gives fome of his perfonal eftate away 
by will, anJ in the fame will gives the refidue of his eftate Teal 
and perfonal away, (hould not mis pafs the freehold as well as the 
reft of his perfonal eftate ? Surely there is no doubt of it (c). 

But it is an objeftion, that this claufe is not only in company 
-with a claufe that gives no more than a perfonal eftate, but alfo that 
itgives it to him, his executors and alii gns, and therefore coming with 
that claufe, “ all which I give to the faid Early his executors and 
“ alligns, together * with my plate and jewels, and all the reft of 
M my eftate real and perfonal," under a und cum , with chat¬ 
tels, with the legal and proper words of limitation for chattels, 
no more than a chattel ought to pafs by them. But I anfwer, 
let us firft confuler how this clauie “ rejidue of all his real and 
“ perfonal eftate'* is to be applied; whether we fliall take it in an 
accufative governed by the verb u dof or in the ablative , by the 
una cum ; and 1 think it an aaujative , ‘and not an ablative , and 
that even in Latin it will be good grammar fo; iii this manner, 
w omnia qua? do et lego J. C. B. und cum gemmis et argent *, ettotum 
M refiduumJtatiis mei realis et peg/onalis and this is good fenfe and 
grammar, and confiftent with the meaning and intent of the tefta- 
tor. But fuppofe it be put in the ablative , the freehold in the 
rents will pals; as if a man has a real and perfonal eftate, al*d 
devife his pcrtbnal eftate und cum his real eftate, the one andithe 
other pafs as fully as if there were exprefs words of devife or gibnt 
to both of them (dj. If a man make a feoffment in fee of t.’e 
manor of D. und cum the manor of S. and makes livery Jecundum 
formant chartay both fhall pals, though it be under a und cum : 
If a man is pohefied of a term lor years of luch a houfe, and hede- 

(<i) If a teftator devife “ all he is Talb. iS.j. S.C. ur.der the r.ameofTan- 
“ worth,” it will p:U. real as well as mr t». Wife, 3. l'etr. Wins. 255. and 
perfonal 1 flutes, Huxt;p v. Lrcoman, Dot cn He1r.1feofBucl.it »•. Chapman, 
I. Bro. C*.*f. in C'li. 437. 1. H. Bl. Rep. 223. 

(i) Set Duv s t. i..undc;s, 2. HI. Kep. (./) Stukelcy v. Butler, Hob. 174, ipj. 
7 37. Con pi r, 420. Moor, 8So. 

(<) Set Tanmi v. Moife, Cafes Temp. , 

vifet 
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Vifei hi* term for yean uni cm his houfe called B. which it fee* T*» €»v*« 
they ftx$ll both pafc; and there is no difference between where T,w or 
■fvdrds are particular, and where they are general, if the general 
words cannot be fatisfied without paffing the real eftate, as here 
t^ey cannot 

S£co n h l y,W hether in cafe a freehold in the rents do pafs, it is 
of an eftate in feet or for life f An* wk ALL hold, that ati 
IRiieritance pafles to the Earl of Bridgewater . If a man be feifed 
in fee, and devife “his ejlate” the inheritance lhall pafs without 
any other circumftance to manifeft his intent; merely by deviling 
his ejlate (a). Without this conftru&ion the words of the will 
cannot (land j for the word “ ejlate " implies a fee Ample, for that 
is the general eftate that every man is fuppofed to be feifed of (b). 

‘‘Eftate” comes from “jlandof bccaufe it is fixed and permanent, 
and imports the moftabfolute property that a man can have. It is 
true, an eftate for life is an eftate, but it is with an addition; and 
Reflate** in a deed muftbe intended of an abfolute fee-fimple; idea 
in a will, &c. Moft certainly in grants it would not pafs a fee; 
becaufe the law appoints, that let the intent of the parties be ever 
fo fully exprefl'ed and manifefted in grants,without the word 11 heirs'* 
a fee lhall not pafs (r). If a feoffment be made w to J- S. to have to 
** him in fee-fimple,” which words can have no other fenfe than 
to pafs an inheritance , yet an eftate only for life lhall pafs (d) 
and yet w fee-fimple” in pleading is that which describes the inheri¬ 
tance, as feifitus in dominico fuo ut de feodo (r) ; but in a will it 
not fo. The reafon is, bccaufe a will for lands is a new con- 


is 


veyance created by the ftatute of 32. Hen. 8. c. 1. 7. 1. whereby 
a titan is enabled to devife all his focage land <( at his will and 
« pleafure.” Now when a man tnanifcftly (hews his intent, that 
the devifee lhall have the inheritance, or a * greater eftate ttan 
for life, the ftatute that impowers him to devife his eftate “ at nig 
“ pleafure,” lhall make his difpofition good, without tying him up 
to the forms of common law ; and this is agreeable to the common 
law in cafes where ettates were devifable by cuftorn; for there 
exprefs words of limitation arc not neceflary; for a devife of fuch 
lands i( to a man, ft fangtiini fuof patted an eftate tail (f). 


[ no] 


In the next place, there are words of relation; it is not only r.Sal. 134. zj6, 
« foe eftate ,” but “ i»y eftate." The Duke of Bolton was foiled in Cro - c,r * 
f/n of thefe rents, and he devifes “ his eftate ,” thac is, he gives * 9 V n 
that eftate that was his, and that mutt be conftrucd a fee, for if a hJ ’ 75 . 
man alk the queftion, What the Duke gives the Earl? the See the cafe of 
anfwer is, K his eftate." If it be alked, “ What eftate?" it will Bertie and 
be anfwered, * fee" Now to conitrue this to be only for life 


{a) See t. Roil Abr. 83 V pi- 5. 3. 
Mod. 45. and Cow per t». Martin, i.Tcrm 
Rep. 411. Fletcher v. Snut.x., a. Teira 
R*J>. *56. 

;*) Co. Lit. «£ 


(:) I.itt. Ter.uu-s, I. 

(•/) 4 Com. O.g “ Eftatrs” (A. a.) 
(r) I.itt. Tiiiuui, left. 10. 

(fj Ste 1 Roll. Abr. 83$. pi. 17. 
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Tbx Cow*- or in tall, would dirwftly contradict the teftator’s words j for then 
t**» o» jm e ftate for life would not he the Duke's eftate, but a new and-* 

Br»qs- i e f s eftate ; for it was an eftate in fee, and you would nave an 

eftate for lift pafs, which would be a new eftate. And though 
«as Dvss or there be nb difference between deviling “his eftate,” and deviling 
Boston. “ all his eftate,” yet the word 44 all” makes the deviie much more 
comprehenfive} and if he give 44 all the refidue,” he muft give a 
fee-ftmplc , for an eftate for life were not all\ for every eftate jp_ 
fee confifts both of freehold and inheritance , and therefore if he 
did not give the fee, he did not give all. It is obje&ed, that the 
word w eftate ” is underftood not of the inter eft which a man has, 
but of the thing i tie If: if a man give by wilt '< all his eftate in fuch 
44 a houfe,” then the inter eft pafles j but if he devife ** all his 
“ eftate,” without afeertainihg in what, the things and not the 
inter eft, (hall pafs. But I do not think fo j for the word 44 eftate ** 
does in truth comprehend the thing and the inter eft -, Tor it is tm- 
poflihle that one (hould have the original intcrcft in a thing, and not 
have the thing itfelf, and ftill the word in its propereft fenfe im-' 
ports the inter eft. Suppofe I covenant with John Stiles to con¬ 
vey him all the covcnantoi ’s' eftate in Middlefex, and the cove¬ 
nantor mate him a charter by words of grant of 44 totumftat. (*?c” 
will any man think the covenant, fatisiicd ? No fore, for that 
obliges him to convey a fee fimple; therefore if he will perform 
his covenant, he muft go in his grant beyond the words of the 
covenant. We know in pleading, that the word 44 eftate* imports a 
fee, as in a formedon it the tenant plead that John Stiles was in- 
feoiFcd with warranty, ettjus ftatum the tenant has, that foall be 
underftood of a fee. But for another rcafon this muft be a fee. 
And here! will quit the word 44 eftate” and foppnfe the deviie to 
be of his fee fat m rents ; and fo 1 hold a fee (imple would pals as 
this devife is, for this rcafon : for the Karl is injoined to make 
p.ovifiun for his younger children out of the eftate deviled to him. 
S ippolea nun foiled of the manor of Dale, devifes it without any 
limitation, to make provition for /. S. in foch manner as he (hail 
think convenient, and declares tnat he leaves it entirely to him : 
~j Surely a very good ft will * p;.(s; for in all cafes where lands arc 
" deviled r u a p'-rficwl r j itrjHil.-, and the death of the devifoe 
may prevent that p irpmc, there the devifl-e will have a foe; and 
thu is (hlltei’i (lujt And if here the Duke had appointed a 
certain fom to be paid, it had been within the cxprcls vvords\f 
Collier's C>[< ; hut tiioii'h that be not done, yet here is a trul? 
repofed in him; and how can he di {'charge tint % truft if he has 
only an eftate ft'- Ilf f A deviie to a man 44 to difpofo: at, will and 
“pleatii re,” is afe.’J- »,and this is “ lodil'pule as he plcafo-s.” A dcv.le 
ade of land t j hi. wife v * to dilp >i'e tneicof upon hetlclf and 


flob 6; 
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44 ftei children-,*' and it v»-..s fold, t,ut (he had a foe (ubjctfc to a 
partittih.r tru!: for tin: children [c). 


(.i, 6 Ci. i (t, 

. I.sti\ Sce.-il.'j ?. Com. Dig. 
V ,<» <-) 


{'i Monr, 57. pi. 165. 1 *cealft>* 
Com Dig. “tlwiu.tr>," 1*4 W. a.) 3 

Cun. D.g. “ D»vifc," (*T.’4) 

Thirdly, 
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Yummy, *W«; willccofkter thwdaufe as quaTdbdby tfcr 


<* and perionsl, hoar wiU it be if the words ** not otnerwiie dit- 
“ pefea of” be added? It baa been infilled on, that theferents sa*ft***?*.. 
are “ othertyife difpofed of* by the will \ for the Duke devifes, Beaseik 
K that bis executors, if occafion Audi be, (hall fell any part, or all 

.,^of them, for payment of bis debts and legacies:" io this is find 
to be difpofition enough to make them out of the general claufe 
of the will. But furdy if this authority given to the executors be 
not a difpofition, then the rents are not exempted out of the words 
of the general claufe; and it is plain, that giving an executor 
power to fell, is no difpofition; for the executor in this cafe takes 
no eftate, but has only an authority , which when executed, and the 
executor, in purfuance thereof, has made a fate of the rents, then 
and not before arc they difpofed of, and excepted out of the gene¬ 
ral claufe of the will; but if the executors do not fell, or if there 

• be no occafion for them to fell, in which cafe they cannot fell, 
then there is no difpofition. One, feifed of divers mefluages in 
feveral parifhes, dcvifcd feme of them in fee, and fome for life, 
and then devifed all his mefluages not beforedifpofed of; and it was 
held [a ), that the rcverfion of the houfes devifed for life would pafs. 

Indeed, the executors, in cafe of deficiency, are enabled to difpofe 
of thefe rents; but if they do not, or if there be no occafion, they 

are not difpofed of, and therefore given to the Earl. J. feifed of Antl ‘» ,o6 * 
the manor of Dale> and other lands, devifed part of them for fix 
years, and then devifed the reft; and it was held (<&), that by the word 

• ** reft” the rcverfion of the part deviled for years palled. If a 
man feifed in fee of feveral lands and tenements in /W?, devife 
all his lands to B. and his heirs; “ but if my pcrfonul eftate be 
K not fufficicnt to pay my debts,then 1 intend that Bh.< ■••Acre Avail 
“ not pafs if the pcrfonal eftate be fufficicnt, it Hull pals. It 
is plain the executor had not power to fell them, but upon a con¬ 
dition precedent ; that is, in cafe his debts and legacies could not 
be paid within fix months after his death : and pray how comes 
the now Duke ef B it*:; to claim them if they were difpofed of by 
the will? If they ate difpofed ofe he can have no claim ; il not, 
they are devifed to tit Earl: but who fltall have them during the 

fiy.months, * until it be known whether they (hull be dilpofed of, * [ lu] 
r/r not ? Surely the Earl Ilia!!, for until then they are not diljtofed 
of. And where, in another claufe of the will, tie Duke takes 
notice (hat he has not difpofed of thefe rents by thcle words, 

•* notwithfianding that 1 hate not devifed them by this my la It 
M will*,'* 1 anfwcr, that it is plain from what has been find, that, 
by the general words, they are difpofed of. But then what can be 
the meaning of thefe wools ? It mult be, notwiihitandmg that 
they arc not particttlaily devifed to that pur pole, or otherwife than 
generally ; and it is no new matter to reject loofc words out of a 


(a) %. Vent 435. 


(A) Alien, il, 
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Th* Cow- will, rather than the intent of the teftator fhould be fruftf^ted, 
T*** or Hob. 65. So thefe words may be rejected here. But feme will 

wAtiV fa )’> Surely it was not the intent of the Duke to devife thefe rents 

ogmjt to the Early fince he takes notice that he had contracted for the 
{tux Dux* or falc of them, and the devife to the Earl could not have prevented' 

.. Bolton, the contracts taking effect, I anfwer. It is plain, notwithftand- 

ing the fale or contract, that he did devife them; for if the debts 
and legacies were not paid within (lx months, he devifes his exc^. 
cutors to fell them ; and in cafe he, with whom the contract is 
made, do not perform, then he devifes to the Earl\ and if the 
rents had been fold according to the contract, it had been no pre¬ 
judice or diminution of the Earl's legacy, for the furplufage after 
debts and legacies paid would come to him as reiiduary legatee. 

Fourthly, Confidering the laft claufe of the will, whereby 
he orders thefe rents in cafe of deficiency, &c. to be fold, and the 
remainder thereof, after the debts and legacies paid, to go to the 
Earl: I fay, confidering this claufe, with other fcattered claufes 
in the will, the rents thereby will pafs. Some doubts have been 
made, whether the word w remainder of my rent” fufficient to 
pafs thefe rents: First, becaufe a remainder is a refiduc of 
fomething, lo that if there be nothing fold, nothing can be a re- 
fidue, or a remainder : this depends upon the conn ru&iou of the 
word “ remainder" whether there be a nccellity to fell to make a 
remainder. But I do not think the word remainder” here is 
to be taken for a remnant of a tstu.n , when part is extracted from 
it; for if the rents arc not fold, then they remain unfold; and the 
word “ remainder” It:all be underlined for the rents remaining 
unfold* 1 his word <c remain^ r” made lome difputc, which lulled 
fur above an age: it was a great quell ion, Whether there could be 
jj. a remainder of a thing created dc nova (a ); for there cannot be a 
remainder of a thing that never had been hef< 7 ie. hi nee, a more 
reafonable conllruftion has been made. If a man by deed grant a 
rent “ to A. and the heirs of his body, remainder to B. and his 
«* heirs,” this is a good remainder (/»). 


* The devife is here of the fee-farm rents x to make thereout. 


1. Lev. 144 - 
Cart. 52. 
s. Keb. 29. 
* 4 - 

». Salk. 577. 
Flo. 35. a. 
* 5 - E. 4 - 9 - 

tentr . 


[ ”3 1 



curity of payment of the annuities mult be diminished, ;.nd can it 
be intended but that the Duke intended the fccuriiy Ilnaild con¬ 
tinue as long as the annuities were to be paid ? which could 
not be, if the Earl had only an eftate for life; for *fupp. fe 


(«} Plowd. 35. 

(A) 1. Sid. 285. See alfo a. Mod. 35. 
f Mod. 280 Dyer, 311. 3. Petr. W.ns. 
330. and Co. Lit. 241. a. note (4.) 298. a. 


note (2.). 

(r) 6. Co. t6. Sec-alfo Mccr, 85s. 
Palmer, 392- and the calc of Spicei v. 
Spicer, pro. Jac. 52/. 



. ► . r ^ 
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they, to whom die annuities are payable, fhould out-live tit 

Earlf 

Kt per tot am Curiam, the plaintiff had j udgment (a ). 

(«) A* to the ipenktionof the word' «. Jickfen, Cowp. 35*. Right v. Side- 
“ eftste," fee Chefhire v. Painter, 2. botham, Dougl. 734. Hoidfaft «. Mar- 
Peer. Wroa. 335. Barry w. Edgworth, tin, t. Term Rep. 4ti. Fletcher v. 
z. Peer. Wms. 3*3. Tanner v. Wife, 3. Smiton, *. Term Rep. 656. Doe «. 
P'er. Wnu, *95. S. C. Cafes T.T. >84* Chapman, i. H. Bl. Rep. 1*3. Palmer 
Goodwin v. Goodwin, ». Vezey, *»8. v. Richards, 3. Term Rep. 336. Doc v. 
Frogmartin v. Wright, 3. Wils 414. Woodhoufe, 4. Term Rep, 9a. Andrew 
Mance v. TaS, Ambler, 181. Hogan v. Southoufe, 5. Term Rep. 19s. 


Carleton againft Mortagh. Cafe 152. 

Michaelmas Term , 2. Anne, Roll 76. 


TXT - ANT of an original was affigned for error, and a relcafc of 
. error pleaded. 


If went of an ori¬ 
ginal be aligned 


The doubt was, Whether the Court, after a releafe of error nkafe be’piead- 
pleaded in this cafe, might award a certiorari ad informandum ed, yet a »>?;«• 
confcientiam Curitey to be certified if there were an original to w’toinfonnthe 

fupport a judgment for a juft debt ? Court whether 

rr * 0 * there was any 

And it was agreed, that the party could not demand it of or not, 

right after this plea. maybe awarded, 

0 * in the fame 


A diverfity was endeavoured at, that where the party him- manner » if *'» 
felf exprefsly confeffes or admits a thing, the Coiyt ought T. U ^ 
not to defire any further information; but that where the ad- *' d . buTthcparl 
mittance is not exprcfs, but implied, or by nient dedicer <•, it is ty’ cannot del 
Otherwife. niand it of right. 

Againft which. Holt, Chief JuJTtce y put this cafe : In annuity, S C# P ° ft ‘ *° 6 ’ 
«* riens arriere” is pleaded; the jury find, that there was no rent 
behind, and it appears to them that there was no grant; yet they s. c. Holt, 27* 
cannot find a non concejfit contrary to the admittance c f the party: S. c. 2. Ld. 
and he faid, if error be affigned which in truth is no error, and tne R *y- 100 5- 
defendant plead a releafe of errors which is found againft him, Poft - * 74 - * 3 S- 
yct, the error affigned being bad, judgment fhall be affirmed, be- 
cgufc the iflue taken upon the releafe was impertinent. Hob. 164. 

Powell, fuftice % quoted the Year-Book (a), that upon a re- Moor^co. 
leafe of error, if it be found againft the defendant, yet the Court Leon. 2*. 
fhall proceed to examine the judgment; but if it be found for Hob. 54. 
the defendant, the judgment fhall be to bar the plaintiff of his a - ^ v - 2 34 - 
writ ; but if there be no error at all, and the releafe be found 
againft him, the judgment fhall be affirmed. ^ 3 R> 1? j 


And it was put in the paper to be fpoke to folcmnly. 


[a) By LiTTtiTos, Jufliu, in tlx cafe of Moyle t>. Dar.bv, 3 . EJw. 4. pi. S. 

L 4 At 
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Ca»l*ton At another day, Ward quoted the authorities in the margin (a), 

Moetaok. wh,ch were a11 4 P° n the opinion with the Tear-Book before 
quoted by PowgLL, Juftice (b). 

And being moved again the laft day of Term, 

Holt, Chief Juftice, laid, that if the plaintiff in error aflign 
that for error particularly which is not fe, or the general error, 
* r x i a ] and the defendant plead not “*» nu\lo eft * erratum,'* but a releafe, 
L which is either infufficiently pleaded, or if well pleaded, uporf 

iflue found againft him, there the Court ought npt to reverfc the 
judgment without examining if the error be good: now why 
Ihould not we have a certiorari ad tnformandum eonfeientiam , 
though the party of right cannot demand it (r). Suppofe want of 
original be affigned for error, and it be returned, that there is no 
original of that Term, the defendant in error, if there be an origi¬ 
nal of another Term, ought to make fuch a fuggeftion on the 
roll, of an original of anptberTerm; for if he plead « in nullo eft 
“ erratum ,*' he is thereby concluded from making fuch a fug¬ 
geftion; yet the Court may award a certiorari, becai|(e thciq may 
be an original of another Term. 

Sed adjournatur ti|l next Term [d). 


a. Salk. 269, 
fait, tot. 


(*) rR0n.Abr.7S9. Cro.Jac.415. ( 4 ) Sae this cafe moved attain, poll. 
1. Jones, 352. 373. Bro. Ahr. « Error,*! 906. where it is determined by three 

I65- Year Book 7. Edw. 4. pi. 16, Judges, againft tbe opinion of Holt* 

$. Edw. 4. pL 3. 8. Edw. 4. pL S. 9. Cbirf JuJIia, that the Court may in thii 

Edw. 4 pL 3s. ' cafe grant 4 certiorari to inform the con- 

(i) 8. Edw. 4. pi. 8. fcjence of the Court: and hy S. C. a. Ld. 

(f) Bifhop’s Cafe, 5. Cp. 1. Jones, Ray. xeo6. the writ was afterward; 

139. ' ! ‘ granted accordingly. 


Cafe 153. 

Privilege 

pleaded. 

xTSalk. i. 4. 30. 
a.Salk.515 545. 
Ld. Ray 135. 
337- Sp 8 - i*73‘ 
11. Mod 167. 
$tra. 864* 


Anonymous. 


AN Attorney of the common pleas pleaded tq the ju^if- 
^ didtioii of the court. ' 

Per Curiam. He (hall not be fworn to his plea, nor neecj 
the writ of privilege be let out at large : and if matter' of faeft be 
pleaded in abatement (a), and found againft the' defendant, judg¬ 
ment dual {hall be given. * 


(a) See Camtrford v. Pri^e, Dou^i. 314 mth. 


Cafe 154. Anonymous. 

If a trader j>il. A MAN comes to a merchant, or other dealer, and by faff ;V 
goods upon ere- d \ ftnuations, and account of himftltj prevails with the merchant 
%. S'*.’ th * P rt P erty to fell him goods upon tick. 

IS m the write, J 0 1 , 

although th,e virJn give a l'alfi. account rf lumfelf, Ante, 105.—1. ^Ik 379. Ld. Ray. 1013. 

Holtj 


1 
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Holt, Chief Jaflice, feetned to incline, that that was not fuel} 
ft cheat as would alter the property (a), 

(«) Rut (be the caje ft Putter v. Pa- be'mg ponyi&ed of the fheat, the original 
trick, £ after Term, 33. Geo. 3. where owner get poflbflion ft his goods again, 
it is decided, that if goods are obtained by the pawnbroker may maintain an aftkm 
faife pretences, and pawned without nor of trover againft him to recover them 
tice of the ^iad, tpdoa fhe offender back. 5, Term Rep. 173. 


The Qyeen againft Tracy. Cafe 155, 


pER CURIAM. v After an indi#ment by the qrakd jury. After an India, 
* a plea is not to lie received in the office (a), without die de- ”* nt » **"* 

fendant gives fecurity to try it at his own charges. nuy^tlcei® 


But if the defendant come into court, and plead, his plea (hall *• c - an “» S°* 
be received, but he (hall be committed jf he do not give fecurity s ‘ c * poft ' * 7 ** 
to try it. s * c * 3 - SaJ h* 

19a. 

If the defendant give fecurity to try it, it mud be at his own s. c. Holt, 70$. 
charge; if he go to gao], it mult be at the profecutor’s charge. 


(a) See Rex v. Haddock, that on an (sought to the bar to plead, but may de- 
indiament for a mayhem laid to be done liver his plea into the office, a, Stra, 
jfeJonk>uily, the defendant need not be 2100. An dr. 137. 

*['563 

Emerton againft Selby. Cafe 156. 

A VOWRY was for common, fetting forth a prefeription of Prcfcription of 
common for cattle levant et cQucbant upon fuch a cot- 
TAGE. chum, upon a 

Per Curiam. It is good to a meffuage or to a cottage, for cat- 
tie levant or couchant\ but it was tjueftioned in the year i& 53 » mud have Iar.i 
whether it could be good of common without number j and the belonging to it.' 
fame has been of late in the common pleas, but nothing done in it. s c 1 SaUu 
A cottage implies a court and backfide, for a cottage with lefs ,69. 
fhan four acres of land, is againft the ftatute of 31 . Etiz. c. 7. {a), s. c. Holt, 174. 

* Holt, Chief Juftice , faid, that he had known levancy and Ray. 1015. 

foucbancy tried in an ifiue (h) before Hale ; and that Hale faid, 3- Keb. 44. 

th« fathering cattle in the bacjdide would fuffice. '• BuUt 5 «* 

■ a. Brownl. 101. 

And judgment here for the avowant. Vaugh. 253. 

‘ ... 5 - 

And per Curiam, It would be hard to defeat it, in cafe it a inft. 736. 

were prescribed to common without number ft ). Co- Ent - 749 - 

r . * ' ’ . v ; Ld.Ray.7a6. 

11. Mod. 53. 7*. ja. Mod. 35, 

(a) Repealed by 15. G<a. 3. c. 3*. Richards v. Squib, 1. Ld. Ray. 726. 

(i) Winch. Entries, 97a. Hockley •». Lamb, 1. Ld. Ray. 716. 

( f ) See Patrick v. Lowrc, a. Brownl. Sdioles v. Haiyuvcs, 5. Term Rep. 

^01. Daniel v. Hanfliy, a. Lev. 67. 46. 


Morgan 
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Cafe 157. Morgan againfi Tomkins. 

Ob outlawry on T?Y the Court. If there beanoutlawry upon an indictment, and 
an indi&ncnt the outlawry i s afterwards fet afide, the i ndi&men t ftands good and 

feeing reverted, open to proceed upon: but if judgment be upon an indictment by 
t bejr.diaimitt „;j fait' or any other j udgment by the Court, and that be reverfed, 
& c. Holt, 40*. * s let at l ar g e » an< l there is an end of the indictment. 


Cafe 158. Anonymous. 

If a traverfe be IT has been held in Kelynge’s time, that if a forcible entry 
tendered to an were traverfed, yet there fhould not be a reftitution, in the 
° f ca ^ e the King v. Carle {a). But the contrary has been held 
nfhtutioit ^ nce » an< ^ beforej and that there is no way to prevent reftitution, 
not be granted, but by certiorari , or pleading that the party had polfeflion for 
Salk, s60. 588. *ree years before (£). 

4. Com. Dig. “ Forcible Entry,” (D. 7.) 


Cafe x 59. 


(«) 


(b) Sec 31 .E/iz. c. 11. 


Execution upon 
habere fards f>oj- 
ftjfioticm. 

Ante, 27. 

Poll. *98. 


Anonymous. 


■pER Holt, Clref Juftice. Upon an habere facias poJfeJfmem t 
^ the execution is not complete until the bailiff deliver the pof* 
feflion, and is gone. 


Cafe 160. Anonymous. 

Departure In "pER Holt, Chief JuJlice. If a man lay a day in his dccla- 
fieadmg. . K ration that is not material, and the defendant, by his pica 
1. Salk. 222. make it material, and then the plaintiff, in his replication, varies 
5. r 0 m. Dig. f rom the day in the declaration, it will be a departure ; otherwife 
if the day had aot been made material by the plea, 

4. Term Rep. 419. 


Cafe 161. 


Walden againjl Holman. 


Ie< j, TTOLMAN was fued by the name of Benjamin Holman , and 
i?fffWi^ead ^ pleaded in abatement , that he was baptized and always known 
in ^abatement by the name of John ■, absque hoc that he the faid John was 
that he was ever called or known by the name of Benjamin Holman. Thq 
baptized by the plaintiff replies, that he was known by the name of Benjamin from 
name of John, ^ time of his baptifm. To which the defendant demurs. 

With A TEA- * 


v ““ that the It was urged, that the material part of the pica was, that 
*vtr 'knownby be was baptized by the name of John-, and if in, the plaintiff 
the name of ought to anfwev that; for if the defendant were baptized by the 
B,n)mnn, the name of John, he could not be known by any other name of bap- 
plea is bad. 

•$ C. Ed. Ray. to 15. S. C. 1. Salk. 6. S. C. Holt, 492. 563. Cro. Eli*. 897. Cro. Jac, 558. 
2. BrownI 48. Port. 225. Noy, 135. 2. Roil. Abr. 135. 4. Mod. 34;. Ld. Aay. u8. *49. 569. 
1178. Stra. 556. 816. 1 * 1 *. I. Lut. to. 3. Term Rep. 6fco. » 

tifm, 
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fifin,1br onc can have bttt one name of baptifm j and the ARiQUE 
hoc coming after that, which is a material plea, is frivolous, and 
therefore not to be rogarded. • 

And to this opinion Powell, Jufiice, ftrongly inclined, for 
he thought that to -fay that he was baptized by another name, 
without more, was a good plea in abatement, and therefore die 
reft was nugatory (a), 

* Ho i, TiCbiefJu/lice#nA the reft of t H eCou RT, contra: for admit- * [ 116 1 
ting that it might be relied upon for a plea that he was baptized by 
fuen a name, yet that is not done here, but it is only made an in¬ 
ducement to a traverfe, which matter of traverfe is not imma¬ 
terial, but would be a good plea in abatement •, for it is a good 
plea in abatement for a defendant to fay that he was known and 
called by fuch a name, though he never was baptized, as many 
thoufands in England never were; nor is it true to fay that one 
baptized by the name of John cannot be known by another 
■ name. Sir Francis Gawdy acquired a new name by his confir¬ 
mation [b) y without, as Holt, Chief JuJlice, faid, loiing his 
Qhrijlian name ; at leaft he faid he was notfatisiied that his name 
of baptifm did ceafe upon his taking a new name of confirmation , 
as Powell, JttJlice , would have it (r). 

Brotherick, at the bar remembered a cafe wherein he was 
of counfcl, in which it was held, that it is not a good plea in 
abatement for a defendant to iky that he was baptized by another 
name, without fhewing likewiie that he was always known by it, 

. and not put the plaintiff to fhew how his name was altered to 
enable him to fue them. 

Darnell, Serjeant , affirmed the fame thing. 

And judgment was given to anfuver over. 

{a) Sec Jones v. Macquillin, 5. Term «>. Snedfon, Cro. Jac. 116. See alfo 4. 

Rep. 195. Roll. Abr. 135. 5. Co. 43. Poph. 57. 

(A) See Co. Lit. 3. a. Noy, 135. 1. Biownl. 47. the Year. 

(.-) See Difply v. Sprat, Cro. Elir. 57. Books 3. Hen. 6 . pL ^6. 14. H<r. 7. 

Fcrmor v. Dorrington, Cro. E!iz. m. pL 11. and Bro. Abr. •'Mifiiomer,” a. 

Vaikins®. Oliver, Cro. Jac. 558. Blunt 4.7.43. 

t 


Waiotir 

Honux. 


Rofewell againjl Pryor. Cafe 162. 

Middlesex, )'^'ATHANIEL ROSEWELL complains of Cafe for 
to wit. 1 Samuel Pryor and Richard Avery in the ping up of 
euftodv of the tnarflial, &c. for this, that whereas the faid A r a- light* (*). 
thankly on the firft day of June in the ninth year of the reign of 

(a) It is not (kid ancient mciTuage, houfe and windows were ancient. But 
neither ancient windows. Andaftervcr- and Northzy, were 

dift this was moved in arreft of judgment, of opinion, that the declaration would 
But b j the whole Court, it being after have been good upon a demurrer. Salk, 
a verditt, it Audi be intended that it was 460. 714. Mod Cafes, 416. Pratt, 
given in evidence at the trial, that the Reg. 16, *9. 
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the lord JVUliam the Third, now king of England* &V. and d»qti* 
nually from thence hitherto was pofleffad and yet is poiTeiTed of 
and in a mefluage fituate and being jn the panfh of St. Martin 
in the Fields , in the county of MiadUfex aforefaid, for a term of 
divers years then and yet to come and unexpired, and of twenty- 
one windows in and upon part of the fouth fide, and ofeight windows 
in and upon part of the call fide of the laid mefluage, in and through, 
which faid windows light into the (aid mefluage, on the (aid firft 
day of June in the ninth year abovefaid, was let and was accuf- 
tomed to be let, and then and yet ought to be let for the enlightening 
of his faid houfc, they the laid Samuel and Richard not ignorant 
of the premifes, but malicioufly intending and contriving to de¬ 
prive him the Cud Nathaniel of the ufe and benefit of the (aid fe- 
veral windows, afterwards, to wit, the faid firft day of June in the 
ninth year of the reign of the faid lord the now king, at the faid 
parilfi of St. Martin in the Fields in the county aforefaid, a certain 
edifice fo near the faid windows in the faid houfe of him the faid 
Nathanifl built and erefted, and from thence until the firft day 
of October then next following continued, and thereby the faid 
Windows were Hopped up ana darkened, whereby the faid Na¬ 
thaniel was deprived of and loft the ufe and benefit of the faid 
windows from the faid firft day of June in the ninth year above¬ 
faid until the faid fifft day of October then next following ; 
whereby the fame Nathaniel fays that he is prejudiced, and has da¬ 
mage to the value of one hundred pounds ; and therefore he pro¬ 
duces the fu it, &c. 

Not guilty pleaded, and vdrdidt and judgment for the plaintiff. 
Cafe 162, Rofewcll again ft Pryor. 

Michaelmas Term t 13. ll'ill. 3. Roil 362, 

ftcippin^ thc fOF ASF. for Hopping the plaintiff’s lights. The declaration was, 

ptaimifFslights, ^ that the plaintiff was pojfefjed of fuch a mefluage for a certain 
it isfuflic.cnito term of years, cl habuit et habere deb nit fuch and fuch lights 
declare that be thereunto, 
was fiffejj d of 

fuch a muFu ire The qucflion was, Whether this was a good declaration, with- 
for ycais, and ou t faying that it was an ancient tnejjiiage with ancient lights ? , 

had and ought to ' 

Amw fuch lights., Hoi.t, Chief Juft ice. If a man have a vacant piece of ground, 
without Hating anc [ fo u j]fj thereupon, inul that houfe has very good lights, and he 
and the”w« ,f ^ cts ^' s houfe ro another; and after he builds upon a contiguous 
were an.hnt. piece of ground, or lots the ground contiguous to another, who 
S c.a.Sjlk 451). builds thereupon, to the nuiunc'* o; rhe lights of the firft houfe, 
S.C.Coiv.b.481. the lcifec of the firft h.nife lhall have an action upon this cafe 
S.C. Carth. 454. againft fuch buildci, &c. for the fit it home was granted to him 
Ii5^ 63*5 M ° w Hh all the eafaments and deliglus then belonging to it: And it 

S.C. Holt, 500. .S.C. 1.Ld.Ray. 39s. 713. S.C. L.ily'.-.Ent. 81. 516. Pott. 193. 31 1. 313. 
H<>b. 131 9. Co. 58. J. Vent. 137. z. Liv. 194. 1. Mod. 55. Ilutl. 130. 5. Coin, Dig. 
“ Plcadti” tC.39.). i."Teun Rtp. 438. 3. Turn Rrp. 766, 


JLoit.wm.l 

againft 


WAS 



HUacy Tern^ a. Qu^en Anne, Iri B. It. 

Was aoreed, that formerly die way was to declare df ancient Rcuwtti 
lights and ancientmeffuage, but now that was altered. Vida the H«# 
Cafe of St. John v. Moody (a), per Curiam. PlTO< ’ 1 

Judgment was given for the plaintiff*. 

(<) i. Vent. *74. 1. her. 148. j. Keb. 518. $}<• [ * ijy J 


* Elwis againft Lombe. 


Cafe 163. 


TERROR of a judgment in trefpafs in the common pleas, where it 
was for vi et armis taking away ten mattocks of toe plaintiff in 
R. The defendant, as to nine, pleads not guilty ; and as to the 
tenth, a£tio non, quia locus in quo is his liberum tenementutny and 
that the mattock was there damage feafant. And upon general 
demurrer 

The fingle queffion was, Whether this general way of plead¬ 
ing liberum tenementum , without ihewing any further certainty, 
be good ? 


In trefpafs vi et 
armit for taking 
the plain tiff's 
goods in Date, 
the defendant 
cannot plead in 
jollification ge¬ 
nerally, that the 
place wheri is 
his fret bald t and 
that the goods 
were there da* 


And judgment was for the plaintiff in the common pleas. **g* f*Jj*e. 

Salkeld now argued for the plaintiff in error , the general error *’ SaIlt * 
beingaffigned -.—Either the liberum tenementum muft take in all ,.^.433. 
the vill of R. viz. that all the vill is the freehold of the defendant) 2. Keb. 57. 
and then without queffion the plea will be good ; or it muff be 3 Kct> - 2 8S. 
taken of a particular place not certainly known or dclcribed with- 3- Lcv **° 3 » 
in R. i and take it to be the laft, and fo the more ftrongly againft 5°*' 
him, yet it will be well, efpccially upon a general demurrer. The Ld. Ray. 757. 
plaintiff', in his replication, might nave alccrtained the place with 923. 
the fame advantage to himlclf as if the defendant had done it in his c ~- EUz - 49 2 - 
plea, by making a novel alignment. The bar is as -ertain as the 
declaration, and lefs certainty is required in a bar than in a deck - s com. i>>. 
rationy efpecially when the bar is a common bar ( 1 Where- «* pleader*, 
ever the plaintiff'may be general in his writ and count, the defend- (3.M. 34.). 
ant may be as general in his plea and if the plain: iff look, for more nTeu-nRcp. 
certainly, he himfelf muff make it in his replication. Before the ^ p 
ftatute of27. Eliz. c. 5. the okl books rim both wavs; that is to 2 . Term Rt-/. 
fay, the locus i/t quo is an acie of land in Dale, liberum tenementum 173. 
of defendant, as they would have us have done here ; or clfe gene¬ 
rally liberum tenementum , as wo have faid. The Year Book 
39. Hen. 6. 6. a. is full in point for me ; and in the Year Book 
4. Ed. 3. 11. b. and Fitz. Bar , 20. it is that in claufum fregit , or 
de bonis ajport. “Jon franktenemen?’ is a good pica. Indeed, fome 
Books take this difference, that where the plaintiff' (hews the cer- 
taintyof bis title, there the defendant ought to be certain and parti¬ 
cular in his plea, and to afeertain the place; otherwife where the 
plaintiff" does not (hew the certainty of hi-, title. And in Inch cafe, 
if he plead liberum ten emeu turn generally, he need not fliew any 


(a ) Certainty to ajuf.ii* iutmt in gevr- * tgmipin btn.t isfuflicientin phas iu&ar, 
r.ti u all that is rtqu.iltc in iW.’./:, replica- But certainty to .» ctn-ztn iriunt ttt t-vtry 
t.bn-i, indlftmiBK, and returns to wtits of particular is neceilary in eltoppclr. Doujl. 
mardantHt inihabtai .e>t>:is. Certainty to 158,159. 


mors 



tvm* 

Lows*. 


[««8J 


I. Co. 47.^48. 
3. Lev. 203, 
•04. 


x. Salk. 219. 

>. Saund. 337. 


x. Vent. 240. 
Hob. 232. 


Ld. Ray. 22. 

357 - 393 * 

10. Mod. 2 So. 

3*3. 


Hilary Term, 2* Queefl Anne, In B. It* 

more certainty; but if he yfeiAfreeboldby defeent, gift, &C. he mu 4 
Chew certainty of place. The Books 3. Hen. 6 . 34. and 5. Hen. j* 
pi. 38. feem indeed ?gainft me; for in trefpais for taking the 
plaintiff’s cattle, the defendant pleaded, that the locus in quo was his 
freehold, and that He took them damagefeafani, and itwas held bad > for 
they compared the damage feafant to the making of a tide, but that 
damage * feafant is not traverfable, but a confequencfe of the free¬ 
hold's being his. The reafons given in the Books for the forego* 
ing diveriity are two, and both of them foil. The firft reafon is, 
that liberum tenement urn generally is not traverfable, but that liberuki 
tenementum by feoffment of f.S. ts\r. is traverfable, and therefore it 
ought to be alledged fo as to be traverfed * but that liberum 
tenementum generally is traverfable («). The fccond reafon given 
is grounded upon the firft, that being not traverfable, the only ufe of 
it is to force a replication : but that cannot be good; for fince it is 
traverfable, it is in the plaintiff’s power to traverfe it, and not to 
reply. And there is no plea of any other ufe but to force a repli¬ 
cation, but fuch as are allowed by law as fuch, to avoid prolixity of 
pleading j as, “ performavit omnia” w non fuit damnificatus , 
w But the true reafon why liberum tenementum generally is 

a good plea is, that where the plaintiff' is general, in his writ or 
count, the defendant may be as general in his plea; and if the 
plaintiff will have more certainty, he muft make it in his replica¬ 
tion. Now to conflder this cafe fince the ftatute of 27. Eiiz. c. 5< 
of Demurrers, before which there was no difference between mat¬ 
ter and form as to point of demurrer, though, before that ftatute, 
one might demur fpecially , but it was never life or ncceffary fo to 
do in any cafe except that of duplicity ; bccaufe if one had demurred 
fpecially, he could have infilled on nothing elfe but what he had 
fpecially fhewn for caufe in his demurrer i whereas if he had 
demurred generally , he was left at large to infill upon any thing 
except duplicity . Nor was this any way inconvenient; lor while 
all the pleadings were ore tenus at the bar, though the demurrer 
were general, yet the matter was fo fcanned that the Court and 
parties well knew what the caufe of demurrer was. But after that 
way of pleading came to bfc difufed, neither the Court nor the party 
could know it; and for that the ftatute was made, which reftorcs the 
common law fo far that people may know what a demurrer is for, 
whether for matter or form ; for it the demurrer be for matter, the 
entry is ,quia materia in placito^ tsV. minus fufficiens , &c. 7 'here arc 
indeed fotne exceptions to the rule, that a circumftantial fault in a 
plea will not vitiate upon a general demurrer ; as where a deed is 
pleaded, and no profert made of it; but the reafon of that is 
particular, viz. that by pleading a deed without ef profert, 'you put 
a great difficulty upon the-party to anfwcr it (b). In replevin and 
avowry for rent the replication was</e injuriafua propria , absque 

(«} Vide Dyer, 23. b. Cro. Jac. 59. 1. Lev. 132.190.2nd the cafe of Horne v. 

Cro. Eliz. 137. 812. Raltal, 548. Linne, in Hilary Term, 12. Will. 3. tn 

j>) See 9. Co. Triflum’. Cafe; King's Bench. , 


HOC 




WBMmything behind ■$. and it was * held, that Alt ■•..• 

; .^W^KB ajplea as would force an unrwceflary replication) and,fcr , : ' 

that) would be bad upon zjbecial demurrer, biit good upon a general 
r one. JBefides, the plaintuF might have afcertamed the matter by a 8 c°> ***>• *ij« 
new affignment t whereof the true reaibn is given in Plowd. 84. that ***l*J‘* 
where me plaintiff is general in his writ or Count, the defendant Co> 
may be as general in his plea. There are two ways of pleading h«l >74. ■ 
liberum ttnementum \ the one without any manner of certainty, it. Hot. 7. *4. 
the other with a certainty. • If there be any certainty, as that the 7- C®>*5* 
place where is Black-Acre , liberum tenementum of him, then the 
way to reply is to make a new affignment . If there be no certainty, 
the way is to afcertain the place, and to make himfelf a tide to it in 
the replication (a). And this can be no prejudice to the plaintiff 
for the affirmative being upon the defendant, he muft make title to 
the place where the taking is, or he is gone: for which he quoted 
Lane's Cafe (b), in fudge Godbolt* s manufcript: Trefpafs quare 
claufum fregit in A. B. and C .; the defendant pleaded, that the • 

_ locus in quo was Black-Acre, White-Acre, and Green-Acre, his 
* freehold ; and iflue thereupon ; and becaufc the defendant could 
not prove his freehold in them, as alledged, the verdidt was againft 
him i for the Court {aid, that though it be ufual for the defendant 
to lay a feigned* place in his plea, to force the plaintiff to a new 
affignment , yet it is dangerous fo to do, for if iflue be taken 
thereupon, and he cannot prove his plea, he is gone. 


Curia. You do not confiderthat you are in a tranfrtory action, 
in which there is no fuch thing as a locus in quo. If it had been a 
local action, without doubt the pleading had been good. If a man • 
declare quare claufum generally, in l'uch a vill, the defendant may 
plead liberum tenementum, and if the plaintiff*traverfi: it, it is at his 
peril j for the defendant, if he has any part of his land in the whole Sed vide Dyn f 
town, fhall juftify it there; and therefore in that cafe the better way ' 3 * _ 
is to make a new affignment. Hut now there is a fixed courle *'*' Rtp * 
effabliihed in the common pleas, as was alfo in this court formerly, ° 9 ‘ 
that in local aSlions the plaintiff Jhall afcertain the place in his 
declaration, to prevent fuch general pleas, and the prolixity of a new 
ajjignnunt , and the defendant is confined to the place alcertaincd 
in the declaration [b) : but here the defendant, by pleading Hob - 
dtamage feafant , has made that local that was at large before, and s - c BulL N - p ’ 
therefore he ought to afcertain it at his peiil. 

* And they all agreed, that if a man bring trefpafs for * [ l2o ] 
taking his cattle in Black-Acre on fuch a day, and the defendant 
juftify the taking at another place damage feafant , the plaintiff may 
make a'novel alignment, if there were two takings. So if there vidt IC 4 « 
weffe'two batteiics on one day, and the one were on the pLiintifPs 
own aflault, and the other not, if the defendant will juftify one 


(a) Sec the Old Book of Entries, 43. fee Martin Ktikrton, 2. Bl- Rep. 
Raltal, 648. Dyir, 23. and the Yur ,089. 

Book 3. Hu. 6. pi. 34.—And that intref- . (A) In Hilary Term, 4. Car. t. 

paft quart tlaufum fr>git the plaintiff may (i) See the cafe cf Martin «, Kxlkrton, 
declare generally without the clofe>, 2. Bl. Rep. 1092. 


de 



ktwti 

L4»<*. 


Hilary Terihj £. (Jtte&i Anne,. th #.'& 

4 i fan ajfault demfne^ he may make d new alignment of tfie 
battery. 

And by tHb whole Court the judgment was affirmed (a): 

(*) See Gargram v. Smith, i. Salk. 93.; and Martino. Keftcrton, a. Black* 
»i. | Lambert v. Stother, BuU. N. P. Rep. 1089. 


Cafe 164. 


Ciement againjl Scudamore. 


Hilary Term, 15. Will, 3. Roll 371. 

If a perfon have OPEClAL VERDICT, finding that the lands in queftion were 
theyoungeitfcn ^ cafyholdlands, part of the manor of Croydon , in Surrey , of the 
die in the life- nature of Borough Englijh , and that the cuftom of the manor was* 
time of his fa- that all copyhold tenements of that manor did and ought to defccnd 
ther, leaving if- to the youngeft fon and his heirs ; that one Ft Wi had iflue five 

and ^the'ltathcr ^ ons ’ ^ lat youngeft died, living the father* leaving ifliie a 
afterwards pur- daughter* that after theyoungeft foil’s death,the father purchafed the ‘ 
chafe and be- lands in queilion, and was thereunto admitted, to have and to hold 
come fcifed of according to the cuftom of the manor; that he after died lei fed j and 
tphid Ltd! in that the fourth fon entered, upon whom the daughter of the fifth 
^IJ^Engl^ fon entcred and ma de leafe to the plaintiff. 

the da « ®° < l ue ftl° n Was » Whether the daughter of the youngeft fon, 
on lhtr dying in the life of the father, has good title as reprefentativc of 
death of her ber rather, who, if he had lived, would have inherited as heir to his 
grandfather, in- father ? 

herit thefe lands „ _ 

Holt, Chief jyltce y delivered the opinion of THE Court.- 

We are all of opinion that the daughter has good title. 

First, It is to be confidered, that where this cuitom of Bo- 
youngeft fon by rough Englijh is for the youngeft fon to inherit, by this cuftom the 
tadTus rcprikn- y° un S e ft l° n is put into the room and ftead of the eldcit fon at 
tan™, aren as common law; for as an inheritance by common law fhall go to 
much Write the theekleft fon, fo by this cuftom it (hall goto the youngelt, with- 
Sorougb EttgUjb ou t any difference. T herefore fince this cuftom alters the defeent 
tends as n ddeft f rom ffc e e H R jl t Q f] )e youngtjl fon, there is the lame reafon that 
fcntativel 1 e re P rf f e>ittJ tive of tli - youngeft fhall take, as there is at common 
heirs to lands law f° r the reprcfcnt.itivc of the cldcft. And there ought not to 
deiccnd.blt- at be any difficulty herein, for it appears (though Coke ( a ) be of a 
common law. contrary opinion), that all the lands in England before the 
S. C. 1. Peer. Conquej T,and for fome time after, were generally gavelkind (h)i 
Wins. C3. and that loon after the Conquest, for die better ftrength and lup- 

8. C. x. Sr.!lc. port of the crow b7, knight fervice tenure was introduced^and the^ 

*♦3. 

S. C. Holt, 124. S. C. a. I.d. Ray. 1024. Noy, icfi. 1. Mod, 96. 10a. a. Sid. fit. Mar. 54.45.' 
Codb. 166. Dyer, 196. 4. J.ton. 24a. Co. I..t. 110. b. 140. C10. Jac. 1^8. Cro. Cur. 41 1. 
Jones,, -{.-2. Scrr.er. on C...v, 7. 3. Pur. W.nt. b». x. Wilf. 64. a. Com. D.g. “ Eurfoufli 
Engi.fh’’ (A.). 1. Bae. Abr. 329 458. a. But. Abr. 33. 


jure reprcJeM't- 
nW*, and not tbe 
fourth furviving 
fbn; for the 


(a) Co. Lit. no. 

(A) Vide Lombard's Saxon Law, 167, 
Sclden's Notes in Liadmerum,' 184. 
Wfight’• Tenures, 31. 175, Robinfon 


on Cavelkind, Append, fo. Mod. 4x7. 
xx. Mod. 623. Cafes T«*T. 276. x. Petr. 
Wons^. 475. 3. Peer. Wms, 83. 

courfe 



; AmK fe of defeent altered,.and the whole was made defeasible to CttwvifW / 
tne eldeft fan. to the Intent diet theft: tenants in knight ftrvUe, *t*# < 
* who by their tenure were to wait on die king in his wars, might Sc *»A##IAt 
do it with more dignity and grandeur (a). So in this inftance 
the ancient Saxon law was then altered; but notwithftanding that 
hereby the eldeft male was preferred before the youngeft, and the 
male always before the female, yet the right of reprefentation re¬ 
mained even to this day* 

Secondly, This right of reprefentation has been confideredin 
ah countries and nations. By the ancient law of Ifrael , in the 
Book of Numbers (b), an account is given of this matter of repre- . 
fentation. It was a law that the male fhould inherit all, but upon 
failure of them the female ) and it was a law, as fame fay, brought 
out of Egypt, but always pra&ifcd, that the eldeft fon fhould have a 
double (hare; but this was not only quatenus he was eldeft, but as 
he was reprefentative too* It appears by Selden (c ), that the daugh¬ 
ter fhould in that cafe have a double portion; fo that reprefentation 
'was always praitifed by the Greeks and the Romans, even by the 
Law of the Twelve Tables (el). 


But in the third place, this right of reprefentation has not 
only room in inheritances defcendible according to the courfc of the 
common law, but holds alfo in inheritances defcendible according 
to cuftom ; for in cafe of gavelkind, which now we know to be the Noy, rj. 
cttjlam of Kent, if a man have three fons* and purchafe land in gavel- D X cr » 5 - k 
kind, and the youngeft fon, in the life of the father, die, leaving iflue * 9 *' 
a daughter , no doubt the daughter fhall inherit; but if the purchafe *’ v ‘ 
had been to the father, and heirs males of his body, the daughter 
had been excluded per formatn doni ; but the cuitom making it 
defcendible to the heir male makes room for the reprefentative of 
him; and there is no difference between gavelkind and borough- 
Englijh, but fecundum majus et minus ; in gavelkind all the fbns 
take all; in hrougb-Engli/h the youngeft takes all; and the law 
takes notice of both thefe cuftoms ; for which he quoted the cafe of 
Fane v. Barr (e), where the cuftom was for a copyhold to defeend Vide lUt 
to the youngeft fon, and not to the eldeft brother; and a copyholder 3 *- Htn - *• «■ 3* 
furrendered the land to another and his heirs, but before admittance ** 

the furrenderee died, leaving two fons; and the queftion was 
betweeh the two fons ; and it was adjudged, that the eldeft fon 
fhould be admitted, bccaufe the cuftom was, that the eftatc fhould 
defeend to the youngeft brother, and there was no eftate in the 
anceftor to defeend ; and therefore the eldeft fon rnuft have taken 
as purchafer. But according to the report I have of the cafe, the n«ta. 

Court find, that if the cuftom had been laid to have been borough- 
Englijh' the eldeft had been excluded, for the law takes notice of 
borough-Englijh and gavtlkind cujlsms. In this cafe, the cuftom 


(a) See the fifth rjition of Sir Matthew 
Hale’s Hiftory of the Common Law, by 
Mr.Scrjeant Runningtoa,ch. 1 i,pagc 230, 
*31, &c. 

lb) Bk. Numbers, chap. xxvi. xxvll. 

v 01. VI. 


(r) Seldende Succcflionibus, ch. 23. 

\d) Taylor’s Elements of Civil Law, 
539 - 

(r) In the common pkas, in Hilary 
Term, 1659. Roll 773. 

M « 



Hilary Term, 2. Queen Anne, In B. R. 

CtxMtMT as found is fo far from excluding the daughter, that it exprefsljr 
againft comprehends her; for the cuftoin is, that the land is of the nature 
Scvdamoxx. o j. borougb-Englijb, and did and ought to defeend to the youngeft 
fon and his heirs. So that it is not only that it ought to defeend 
to the youngeft fon, but alfo to him ana his heirs : though it had 
* r 122 1 been* the fame thing to me ; for if the father be difleifed, or make 
* r a feoffment during infancy, this right of entry fhall defeend to the 

youngeft fon, and! if he die before entry, it ftiall defeend to his 
daughter, though the father died not feifed of the land (a). If 
there be defeent of land in borough-Ettglijh on an heir unaer age, 
and a real action is brought, he friall have his age , or th zparolJhall 
demur, as it would in cafes of inheritance at common law. And 
what reafon can there be why it lhould have thofe qualities, and 
not the other qualities as reprefentative right ? And he approved 
of the opinions of Berkley andBRAMPSTONE, JuJlices , in the 
cafe of Reeves v. Maljter (/;) ; for he faid, if the other opinion had 
prevailed it would beget abundance of confufion, but following the __ 
other would fettle things upon a lading foundation. 

And judgment was given for the daughter (c). 

• 

(a) 8. Co. 43. Jones, 361. rauft defeend according to the rules of the 

\b) Cro. Car. 410. common law, in default of fucb fon, 

(r) Rut a cuiioni v.-irh.n a manor that daughter, and niece. Den, on demife of~ 
l-intls fliail difwjud to tin n'Ji 1 'wliuc Goodwin, v. Spray, i. Term Rep. 
there is neither a ion n< t :t ci.m; ntei,does 46b. 
not extend to an Jd<ji but the lands 


Cafe 165. 


Grovenor agiii::ft Soame. 


Out joint and fe¬ 
deral bail-bond 
for the appear¬ 
ance of three de¬ 
fendants is bad. 

S.C. 3.Salk. 37. 
S. C. Holt, 89. 
Cro. Jac. 286. 
x. Salk. 97. 99. 


/^NE joint bill of M'uhllfex againft three, with an ac etiamfuper 
^ Jcriptum obligatcrium by them jointly and fevcrally. The 
(heriff took one bail bond for the appearance of the three ; and 
there being no appearance, the plaimitf took an aflignmentof the 
bond, and now would have the Ihcriii" amerced. 

First, It was agreed, that the bail-bond was not according to 
theftatute 23. ihn. 6. e. 9. being for a joint appearance to feveral 
actions. • 


An xftion will Holt, Chief Juflicc , faid, that it had been adjudged in Chief 
alheriff fortak * J UST1CE Glyn’s time, that if the fheriff take infufficient bail , 
tog injujjicitnt ant * has not t ' lc P art y at the return of the writ, an adtion would lie 
bail but if he againft him ; but that the contrary has been held fince in the com- 
havenotthe de- mon pleas. It was indeed always agreed, that an adtion would not. 

Jmdant on the jj e f or taking infufficient bail ( a) •, tut it was not fettled, whether it 
return he may o j j/ 1 ' ’ 

be azterctJ, unkfc he has afligned the bail-bond. Ante, 47.—Cro. Eliz. 808. 85a. 862. Noy, 39. 
a. Sid. 96. 2. Saund. 59. 154. x. Mod. 33. 240. 1. Salk. 97. 99. Tidd’s Pratt. 105. SclfaTs 
Frail. 143. x. Bae. Abr. 206. 


(a) But fee Ethcrickc v. Cooper, x. Ld. Ray. 425. 


would 



Hilary Term, 2; Queen Anne, In B. R. 

1 

would not lie for taking infufHcicnt bail, and not having the partyat Gxovkno* 
the return of the writ; tor though the ftatute commands him to take agmnft 
reafonable bail, yet if he has not the party he (hall be amerced j SuAM1 * 
and the ftatute 23. Hen. 6. c. 9. does not exempt him from that. 

The writ was, in placito tranfgre/Jionis ac etiam billet , and the Variance . be- 
bail-bond was to appear in placito tranfgreffionis only, and held tw ! cn 
good in HAle s tune. 

Cro. Jac. *86. 

And though all the clerks faid, that they knew the *. Lev. 1*3. 
(heriff amerced after an alfignment of the bail-bond, yet Holt, *• Sl '°w. 51. 

Chief 7 it/lice., laid, that he had known it denied. 10. Mod. 3*7. 

J J J ’ * $■ Com. Dig. 

“ Pleader” (* W. *5.). j. B*c. Abr. *07. 


By the other Justices. If one accept of an aflignment (a), If bail to the fit-. 

and the fame bail are given as bail to the aft ion that were bail to become bait 

the (heriff, he cannot deny them (/>). “ iew \ they "* 

1 1 v ' not bable to «r- 

But by Holt, Chief Juft ice , If the fame that were bail ce t ,,Mt **• 

become bail to the action, and he except againft them, and they do of 

not jullify, he may go on with amerciaments againft the (heriff. ^ ^ 

* 7. Mod. 62. 117. Tidcl*. Practice, 135. 1 Com. Dig ,f Bail” (K, 5 


(a) See 4. & 5. Am. c. 16. (r) See Boldero v. Gray, Cowp. 769. 


Anonymous. Cafe 166. 

'DY all the clerks. a r chafe be pleaded, and the plaintiff Judgment may 

" crave oyer of it, and the defendant will not grant it, the plain- 1 *? ned after 
tiff may f.gn judgment for want of a plea. £££ 

Ante, *7, 28. Dyer, 227 C.uth. 417. 453. Ld. Ray. 347.85?. 570. 1056. 1176. Salk. 497. 
3. Lev. 50. Stra. 227. jjS 6. uyS. 1241. 1. Eac. Abr. 14. 

* [ I2 3 ] 

* Sir Samuel APtry’s Cafe. Cafe 167. 

ClB- Samuel Astrv being mailer of the crown office, The matter of 
^ and having been abf« j nt fitan the exercife of his oficea coufi- ^ c rown-of- 
dcrable time, bcingfructnsJenio, a Jcire facia a was brought againft f 

hitn, and iffue joined. pinft bim and 

ifitie, is entitled 

to a tri.il at bar 


He now moved for a trial at bar. 


The attorney general oppofed it as a matter of preroga- s. c. s=iir. 6yt. 
five, that the queen might try her c. uils at r.ijiprius or at bar, 2 * 
a, ihef leafed. _ IslQ ’ 

Curia. It is the common right of any gentleman at the bar to 
have a trial at bar, and it never has been denied in the cafe of an ''g + . ‘ I33 * 
officer of the court. And though Mr. Attorney may have any 2 . i n ft. 421- ^ 
of the queen’s caufes tried at bar, and is not bound to confent to 4*6. 

a nift prius, yet we are not fatisfied that he ought to have a nifi prius I * d - r$s*. 
J * * ». Med. 3*6. - 

Fitag. 40. Stra. 8**. *049, 

M % where 
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Sib Samuil where trial at bar is reafonable, without confentj for theftatuteof 
A r T * V ' S l^ejhmnjler the Secondcap. 30. which was the firft ftatute of nijz 
'***’ prtusj fays “ that if matter require great examination it ought to 
“ be at bar.” 

Et adjournatur: and nothing ever was done in it. 


Cafe 168. Cudclon, Chamberlain of London, againft Provofl. 

A RETURN was, upon a habeas corpus ( a ), that London is an 
***- ancient city, he. ; that time out of mind there was an an¬ 
cient beam kept at the charge of the city tor the weighing of all 
fuch goods as were ufually bought or fold by weight in London , at 
which all foreigners ought, and time, &c. ufed to weigh all fuch 
goods, &c. and then fets forth their cuftom of making bye-laws 
tor explanation of their cuftom, and that by a bye-law made at fuch 
a time, the fame as in the cafe of Barnardijion (£), viz. that every 
foreigner who {hould fell goods ufually fold by weight without 
having firft weighed them at the common beam, {hould pay 
thirteen {hillings and fourpence for every .— weight j that 

defendant being foreigner, &c. 

. • 

And all the exceptions taken in that cafe were infilled on here. 

And yet the Court, after great confidcration, awarded a 
procedendo , according to the faid cafe. 


A bye-law cre¬ 
ating a penal¬ 
ty for not 
weighing goods 
Ibid by foreign¬ 
ers at THE AN¬ 
CIENT BEAM 

Of the city of 
London is good. 
Foil. 177. 

X. Roll Abr. 
557 - 

Cowp. 270. 

1. Bac. Abr. 
68a. 


(<i) But it is fettled, in the cafe of BjI- 
Uud v. JScr.mltithut, except in London, the 
court of king's bench will not enter into 
the validity of a bye-law upon the return 
to a ^ibnncorpus. 2. Burr. 777. 

(/j) 1. Lev. 14.—The exceptions in 
JSarnarJiJUiCs Cafe were, id, That the 
bye-law tor bringing all goods ufually fold 
by weight to the city-beam was unreason¬ 


able. 2dly, That the bye-law was unrea- 
fonable in rcfpefl of the penalty and the 
inequality thereof. 3<lly, That this bye¬ 
law takes from the fubjetts divers pri¬ 
vileges that the law allows, as eflbins. 
Sec. 4thly, That the bye-law redrains 
the aid ion to their own couits. Stilly, 
That it docs not appear he had notice 
of the bye-law. 


Cafe 169. Cucklen againft Eftwick. 

A bye-law of TTPON a habeas carpus from London the return fet forth the 
the city of Lm- cuftom of London , that time out of mind there was an ancient 
Company ok Free Porters in London , and a cuftom to make 
who y bye-laws for the better governing of the faid Company ; and ir> 
Aould employ a pprfuance thereof, an adt of common council inflidling fuch a 
jftorwnotaftce- penalty on any that (hould employ any not free of the laid Com- 
***** of the pany in porterage work; and that the defendant did, See. 

POUTERS COM- r / r "O . 

. »amt « voidj So the doubt was. Whether fuch a bye-law, inflidling a penalty 
that nonehuTa u P on ft ran g ers f yr employing one not free, were good i 

freeman(hdl do porterage-work is good.—S.C. 1. Salk. 143.192. «.C. Holt, 433. 8. Mod. 21 x. 267. 
xo. Mod. 131. 338. is. Moil. S69. 68b. Gilb. Iq. Rep. 43. Fitzg. 309. 313. 1. Peer. Wms. 

»8j. 2. Peer. Wms. 207. Corny. Rep. 269. Stra. 462. 675.1085. Viner’s Abr. « Bye-Law** 
(A. *.). pi * 1 , j. Bac. Abr. 339.341. a Burr. 836. 3. Burr. *847- Cowp. aj*. 

Foe 
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For it was agreed, that a byc-law that none but a free porter Cuddxk 
Ihould do the work would be good, with a penalty. And in reference 
CO bye-laws in general, a difference was taken between a private E,TWIC *‘ 
corporation or company and a great city * or borough ; for the *[1243 
former can only make bye-laws to bind their own members, and 
touching matters that concern the regulation of the trade or other 
affairs of the Company ; but great cities and towns, as London , 

Briftol\ York , &c. can make bye-laws for the better ordering and 
managing l'uch town, and that law will bind ftrangers to the free¬ 
dom of the town, while within fiich towns, and they are bound to 
take notice of fuch laws at their peril («). 

And this diverfity was agreed to by the Court. 

Holt, Chief Jujlice. It is true, every foreigner that comes to a 

{ dace is bound to take notice of the law of the place (a); but hei e 
ies the hardlhip, that you lay a penalty upon a man if he do not 
take notice whether a porter is free or not free, and there is no way 
for hitn to know it. 

And at laft it was adjudged, that no procedendo fliould go, 
and that the bye-law was void to bind a ftranger, who coidd not 
have an a&i oil* again ft them lor not keeping a l'ufHcient number of 
porters, nor againft the porters for net ferving him. And an a£t of 
common council infli&ing a penally for buying from any but a 
freeman would be void. 


Note, In the argument of this cafe it was faid, that cuftotn Custom* a- 
againft reafon is void, becaufe it deprives the fubjccl of the common "#* «• 
law, which is his birthright. And the leafbns by which a cultum V0 ‘ J# 
is fupported are generally thefe : Moor, 588. 

Bridg. 11. 

First, Bccaufe die party bound by it has fomc benefit by Fitzg. 51. 
it. Ld - ST- 

499. 869.1135. 

Secondly, That the party who claims the advantage of it is at Salk. 203. 

fomc charge by reafon of it. J - Eac - Abr. 

0 * ^ 672 676. < 

Thirdly, That it may have a rcafonabie commencement, or 1. Bl. Com. 77. 
fupprefs fraud. 

And the two firft of thefe reafons hold in the cafe of toll-traverfo 
and toll-through (b). 


{a) A bye-law by the mayor and com¬ 
mon council of Extur that no butcher or 
other perfon ihould, witl iin the walls of the 
(aid city daughter any bead, under pain of 
forfeiting ccrtainpenaltics thci tin fpccified, 
is good, being not in njlruint ot trade, hut 
only a regulation of it; and other inhabi¬ 
tants arc bound by it as well as the mem¬ 
bers of the corporation, Pierce •e.Bartrum, 
Cowp. 170.—And if a iwwcr be granted 
by charter to a company exercitinga par¬ 
ticular tiade in a particular place to make 


fees exercifing that trade in that place, 
the company is enabled to make bye-laws, 
binding a. well on perfons tXcrc.tmg that 
trade whe an ra mnitl.rs oj the iiiirpany as 
thofewho aie. The Eutotuu Company 
v. Mouy, 1. H. 1 . 1 . Rep. 370. 

(A See Veai-lh jk 5. lun. b. pi. 36. 3 
Pi'idcaux -j. \V >ittn, 1 . Mod. 105. ; 
Harpiut -u. V.'.iN, 1. Mod. 4$.; James 
v. Jultnllon, i. Mod 231. S. C. 2. Mod. 
143. Coupon -v. Smith, Cowp. 47. j 
Lord Pelham v. 1 d, 1. i’enn Rep. 

660. 


bye-laws for the government of all ptr 

M j 


The 
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Cafe 170. 

it is not an in¬ 
dictable offence 
to fpeak 1 mm-in- 
nerlj words of the 
mayor of a cor¬ 
poration, or the 
juftice of a 
county; but the 
offender may be 
bound to g>od 
itbaviour. 

* [ 125 ] 

S.C.i.Salk.190. 
SkC.2.Salk. 697. 
S. C. z.Ld. Ray. 
X029. 

St C. Holt, 654. 
a.Salk. 435.698. 
a. Lev. 200. 
x.Vcnt. 16 327. 
a. Jo.' 229. 
Fared. 28. 

1. Mod. 35. 

*. Keb. 594. 

3. Mod. 139. 

I. Sid. 65. 144. 
Ld. Ray. 153. 
XI. Mod. 166. 
XO. Mod. 186. 
12. Mod. 98. 
414. 514. 

Stra. 400.1157. 
X. Hawk. P. C. 
ch. 21. f. 13. 

4. Corn. Dig. 

** Indi&mem" 

(E). 

X. Sid. 65. 

Cro. Jac. 58. 
Hob. 6 2. 


The Queen againfi Langley. 

T ANGLEY was indicted for thefe words fpoke to the Mayor of 
-E-- # Salijbury : “You, Mr. Mayor,I do not care a fart for you ; 


CC 


you, Mr. Mayor, are a rogue and a rafeal.’ 

It was urged, that the indidttnent lies ; that the words tended to 
the difparageincnt of the government, whofe officer this perfon 


was. 

But to the contrary it was (aid. 

First, That it was not laid that he was then in the duty of his 
office, or that he was a juftice of peace. 

Secondly, As to the difparagement upon the government, a 
diverfity was taken between elective officers, and fuch as are nomi¬ 
nated by the queen; for the corruption of the firft cannot reflect 
upon the government. 

* The Court. He might have forced him to find fureties for 
his good behaviour, or committed him (aj. 

They also agreed, that whatever is a breach of the peace 
is indictable; as fending a challenge ; but that thefe words were 
not a breach of the peace, but only occafional, and tending to¬ 
wards it. 

And after great deliberation they adjudged the words were 
not indictable: for it is not as much as faid, that he was in the exe¬ 
cution of his office, or a juftice of peace. Indeed if they were put in 
writing, they would be a libel puniftiable cither by indictment or 
a£tion ; but they are but lcofe unmannerly words, like thofc fpoke 
of an Alderman of Hull y w When he puts on his gown, Satan 
“ enters into it,” which were adjudged not indictable in Kelynge ’s 
time (b). “ You are a foifworn mayor, and have broke your 

“ oath,” not indictable (c). And binding him to hisgood behaviour 
is fufficient to fecure the authority of mayors ; but that muft be 
done inftantly, according to Doftor Bonham's Cafe (c). 

Holt, Chief fujlice^ faid, that words that direCtly tend to 
breach of peace may be indiCtabie ; but orherwife, to encourage 
indictments for words would make them as uncertain as aCtions tor 
words are. 


(«) Sec the cafe of Rex v. Darby, 
3. Mori. 139. ; Simmons t>. Swevlc, C ;0. 
tiliz. 78. j C.tt. Ch hi:.’ £89. 


( 1 ) 1. Mod. 3 3. 

(<) St:les, 251. 

(V; 8. Co. 116. ut. 


Berwick 
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Berwick againfi Andrews. Cafe 171, 

Eafter Term, i. Anne, Roll 64. 


TERROR of a judgment upon nildicit in the common pleas. # a plaintiff re- 
• E ' The cafe was, An executor brought an aftion upon ajudg- XLffSj* 
ment obtained by the teftator, fuggeitmg a devajtavit in the life- and die, his««. 
time of the teftator. cutormaymain- 

And it was objefted, th?t this carried it a ftep farther than the judgmem°uMa 
cafe of IVheatley v. Lane (a)\ for there the adtion was brought by a fuggeftion of a 
the party to the judgment, and to whom the wrong was done : byth* 

whereas this is, first, by one that is no party to the judgment ; j^f/ e " dant 
for if he would fue execution upon this judgment, hemuft have firft teftator* ” 
made himfelf party by a judgment on a Jcire facias , and next , 
by one to whom the tort was not done ; and this is a perfonal tort I,SaUt 
that ought to die cum perfona, and that this matter ought not to go s. c. Holt, 314. 
a ftep farther. Such a&ion will not lie upon a bond fuggefting a s. c. s.Ld. Ray. 
devajlavit (b) ; and it being for a wrong done to the teitator, an 971.150*. f . 
adtion ought not to lie for it for the executor no more than it would j* 397 - 
lie againft an executor of an executor de fon tort till the ftutute of 3 ‘ i ?** 5 *' 

go. Gar. .2. C. J. 10. Mod. gj. 

Mount ague, contra , relied upon the reafon of the cafe of 7I * 

IVheatley v. Lane , and that of Gather v. Thin (c). j,d. R ay . 


. Holt, Chief jujlice. The defendant is the party againft whom $g 7 . eer ‘ Wm< * 
the recovery is, and judgment is de bonis tcjlatoris againlt him; and Cowp. 375. 
it is fuggefted, that he has wajled: this is what the plaintifPs 4-Term Rep. 
teftator might have done. Sure if an efcape were in the life-time of l8o> 

* the teftator, the executor may have debt againft the jailor for it; 
but fuchadlion would not lie againft an executor, nor would this 
a&ion lie againft the defendant’s executor here, as was adjudged in Lutw. 66. 41*. 
this court in Hale’s time, becaufe it is a perfonal u. /, which dies N - Lutw. 96. 
with the perfon. And it was compared to the cafe of an cfcape Ia + - 
by the fheriff, for which debt does not lie againft his executor, %m v " ,ia 
though it does againft himfelf. But in cafe of efcape the a&ion 
always lies for the executor, even where it is in histeftator’s time; 
and mall not the executor of a parfon have debt againft aparifhioner 
for not fetting out tithe (d). The caufe why he fhall have debt is, 1. Vent. 30. 
becaufc it is an injury done to his right, and therefore within the 
equity of the ftatute De bonis afportatis ; and a quare impedit 
lies for an executor upon that ftatute, in cafe he bring it within Lutw. 679. 
fix months after the avoidance; and upon this judgment he might 
have fued a feire facias , and after judgment therein have a fieri 
factor fuggefting a devajlavit. Now this a&ion is in lieu of a 1. Salk. 31*. 
feirefacias. 314- 

Powell, jujlice. Hale ufed to fay, that this action ought not to 
be fuffered but when there was a judgment to fupport it; and this 


*[126] 


(«) 1. Saund. 919. 

(i) 1. Vent 313. a. Lev. 145. 209. 
3. Keb. 735 -. 797 « 


(c) a. Sid. 10a. N. Lut ao8. a 10. 

(d) 1. Sid. 407. 

M 4 i$ 
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Ssswies is within the equity of die ftatute de bonis afportatis , 4. £</«/. 3* 
c. 7. 

Avpuwi. 1 

Gould and Powys, JuJlices y accordingly. The difference is, 
where it is a tort annexed to goods then it is within the flatutc, 
hecaufe itarifes ex deliJlo, mixed with a right (a). 

And Powell, JuJlice, faid, that the better opinion was, that an 
aftion on the cafe would not lie for an exceptor for the falfe return 
of a procefs of execution. 

Holt, Chief Juftice. I have known the contrary adjudged. 

'A declaration. But then an exception was fallen to the declaration, that it 
Jjjdebtbyan ex- was no t alledged that the debt was not fatisfied, but only that the 
ecutor on teftator nor plaintiff could not have execution of the judgment ; 
by his but it may be they were fatisfied w ithout execution. 

ygf jgg Holt, Chief JuJlice. The foundation of this action (lands 
Cor, fuggefting a u P on two things, viz. the debt not being fatisfied, and the wajle ; 
‘^kvaftavit is and in all actions of debt it is incumbent upon the plaintiff toihew 
gqpd, although that the debt is due. 

It do not aver 

tint the debt vtwi Powell, fujlice. If the plaintiff had been paid the wafting, the 

nttfortified. affets could be no devajiavit as to him : and if ifiue were taken 
DougL 5. 73a. upon devajiavit or not, the defendant might give payment to the 
plaintiff in evidence. 

f 127 I * J§Jm«/Holt, Chief yufliccj negaoit ; becauf: the wafting the 
L ' J ajfets, the debt being not fatisfied, is the caufe of action ; and if th? 

debt be paid, the iflue ought to come upon that, that is a nihil 
*. Saund. 3S. dehet, which may well be pleaded, though this be a debt upon a 
VS* judgment, becaufc this is matter of IskH ; and if you traverfe the 

devajiavit , you admit the non-payment : and he compared it to 
the cafe of debt again ft a fherilf for an t fcape, in which you rnuft 
flicw the debt not to he fatisfied. Suppofe a defendant in execution 
pays the plaintiff, and no fatisfa&ion is entered on record, and the 
iheriff fulFers him to efcape, and debt is brought againft him for it, 
he cannot take advantage of that payment. 

And at laft, the record of the cafe of Wheatley v. Lane (A) was 
brought into court, agreeing exactly with this declaration. 

And the plaintiff had judgment, 


(f) Where the caufe of aft ion is money 
due, or a contrail to be performed, or gain 
or acquifition by the labour or property of 
another, or a proir.ifc by the teftutor or 
inreftate cxprtiild or implied, the .1 ft ion 
furvives again fl bis per Tonal rtprefema- 
tive ; hut if it be a ten, r.r aoft crdiaifo 
Ajppofed to be by force againft the ptace. 


or where the p!ra to the aflion muft be 
that the teftator or inteftate was not guilty, 
the right of action dies with the perfon. 
Hambly v. Trctt, Cowp. 371. 375. 

(b) 1. Saund. 2 16. S. C. 1. Ltv. X3r, 
zjs- S. C. 1. Sid. 397. S. C. 2. Keb, 
43443 ' 455 * 


RufleU 
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Rnffell againft Corn. 


Cafe 172. 

An adion of 


F ALSE imprisonment by hulband and wife,tor the imprifon- "" 
ment of wife, per quod negotia domejiica of the hufband per ^ 


fpatium 


rmanferunt infeP.a *, ad grave damnum of both, brought by h,f- 


It was moved in arrejl of judgment^ that the bufinefs of the declaring 

hufband remaining undone could, not be to the damage of the wife, quod the hull 

and that the adtion for that ought to be by the hulband alone; as band’s domeftle 

if the hufband conclude per quod folamen et confartium amijitj he concerns re. 

muft conclude ad damnum of him alone. mamed undone, 

ca damnum of 

But it was anfwered, that here the addon being well brought and botl, » is 8°«*» 
conceived for the imprifomr.cnt, what came under the prr quod 
would only be taken for aggravation ; as if words, in themfclves V ation. ' a ® U " 
adlionable, be fpoke of a wife, and the hulband and wife bring the $ 
action, and conclude per quod the hufband loft his cuftomers, it will ’ 1-S . 

be well (a) ; for the words being in themfelvcs actionable, the s. c*. Holt, 699; 
'per quod Drill be taken lor aggravation. s. c. Ray, 

Quiz omnia Cur. concejfit. ? 

And by Hoivr, Chief JuJiice , matter may be laid by way of g 13 ’ 

aggravation in trefpals for breaking his houfc and beating- his i.Salk/iij.* 
fervant, without faying per qutd fervit\um am jit (b). No adtion a.Salk. 642. 
lies for the mailer for battery of his fervant without a prr quod y r-Shew. iSp. 
yJt it may be well put in as an aggravation ; but if you make two ^ n ^' c * 45 ' 
i’evcral counts of it, one of them, viz. for beating fervant, will be ^6,^07. 
bad. Suppofe a man get another’s maid or daughter with child, 4. Term Rep, 
no trefpais lies for it ; but if he that has done it came into the houfe 616. 
without the owner’s leave, lie may put the getting his daughter z * BL |lep, 
with child in for aggravation, or he may omit it, and give it in Io8, 
evidence within the alia enormia. 

Judgment was given for the plaintiff, nif. caufa , the firft day of 
jxext Term (c). 


(а) Sec Coleman and his Wife «. 
Harcourr, 1. Lev. 140. and Grove and his 
Wife i<. Han, Bull. N. V. 7. 

( б ) Ste Chamberlain v. Greenfield, 
5. Wilf. 29? 


(r) See Newman •v. Smith, in the 
king’s bench, in Eafier Torn, 5, si 
2. Salk. 64*. S. C. licit, 699. Nc 1 t 
tijrvia idithr.. —ice alio Milner i>. Mil* 
nes, 3, Term Rep. 6*7. 


EASTER 




EASTER TERM, 


The Third of Queen Anne, 
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The Queen’s Bench. 

Sir John Holt, Knt. Chief JuJlice. 

Sir John Powell, Knt. 1 

Sir Lyttleton Powys, Knt. > JuJlices • 
Sir Henry Gould, Knt . J 

Edward Northey, Efq. Attorney General 
Sir John Hawles, Knt. Solicitor General. 


* The Queen againjl Lane. 


*[128] 
Cafe 173. 


I NDICTMENT was for excrcifmg the trad? of a barber An indi&men* 

without fervice of feven years. on 5. Eli*, c.4. 

mult be laid 

The exception was, that it was not laid contra paccm. centra paccm. 


And though Holt, Chief JuJlice , thought it well enough, 
becaufelaid contra formam Jlatuti , yet by the other three 
it was qualhcd, for every breach of a law is againil the peace, and 
ought to be fo laid. 

4. Mod. 145. 164. 5. Mod. 4*5. a. Hale, iM. a. Hawk. P. C. ch. 15. f. 9a. 
*« IndiAment ” (G. 6.). Fitz. 63. Strange, 834. 


S.C.3.Salk.i9©. 
1. Salk. 67. 
Poll. zzo. 

Cro. Jac. 5x7. 
Cro. Car. 584. 
a. Salk. 613. 

4. Com. Dif. 


Smith againjl Aiery, Cafe 

I N an a&ion on the cafe for money won at play, there were two An imJ . _ 
counts, ope fetting forth a fpecial agreement to play at fuch a ajjimpftm&n* 
game, and mutual promifes of payment, as it ought to be j the lie to recover 
other was, that in confideration that the plaintiff fuch a fum had money won at 
won of the defendant at play, he promii'ed to pay it. P^y- 

S. C. 3. Salk. 14. 175. s. C. Holt. 329. S. C. z. Ld. Ray. 1034. Port. 131. Salk. »«. 
344. 5. Mod. 13. 1. Lutw. 180. 1. Vent. 53. 15a. Hard. 486. 1. Lev. 298. 4. Ley. 11S, 
Ld. Ray. 68. Dougl. »8. a. Sac. Abr. 1$. 

And 



Eafter Term, g. Queen Anne, In B. R. 


And here it was resolved, on a motion in arreft of judg- 
*Z a, "A ment after a verdift for the plaintiff and entire damages given, 

At W *• 


• [ 129 ] 

If a declaration 
contain two 
counts j the firfl 
pn niuuul frs- 
mife's for money 
won at play; 
(fan focond on 
ant indtbitatu! nj- 
fonfjit to pay 
** tiie faid fum 


F irst. That an indebitatus ajfumpjit did not lie for money won 
at play j for that a&ion never would lie but where debt would! 
lie (a), and it never was heard that debt was brought for money 
won at play. 

Secondly, That the fceond count was bad, for at that rate 
one may declare, that defendant was indebted to him, upon a cer¬ 
tain agreement, in fuch a fum of money, and that in confideration 
thereof he promifed to pay, which would doubtlefs be bad; for he 
fhould fpccially fet out fome agreement whereby a debt was raifed, 
as for * goods fold and delivered, &c. An indebitatus can never 
be upon mutual promifes i but general affumpfits lie on mutual 
promifes (b). 


••won at the 
••play afore- 
. ** (aidthe 
Jbtter count is 
bad. 

Pougl. 377-651 
710- 


Holt, Chief JuJlicey quoted a cafe in my Lord Hale’s time, 
where it was held, that it would not lie upon a bill of exchange 
againft the acceptor (c). And he faid, that there was no way in 
the world to recover money won at play but by fpccial ajfumpjit. 

Per Curiam. Notwithftanding the cafe of Ecclejlon v. 
Linne (<l) in the exchequer chamber, it has been held frequently, 
both here and in common pleas, ever fince, that this a&ion of 
indebitatus would not lie for money won at play (e). 


K/ome of the Thirdly, They held clearly, that any thing in the firft 
counts in a de- count which was right, could not help any defeft in the fecond ; 
elaration arc f or though they both were put in one declaration, yet they were as 
damages* given, diftmet as & they had been in two feveral actions. 

the error is not cured by the verdift. Doug!. 377. 730. 


A verdift cures Fourthly, Though it was objected, that this was after verdi£l y 
'tecial^ramcnt w h crt by the jury had found that plaintiff had won money of de- 
aot^bcingX^ f® n dant, which could not have been without a fecial agreement 
ledged. and mutual promifes between them; and if what the jury muft ne- 

S. Mod. 24c. ceffarily have found had been allcdged, it would have been well, 
*p. Mod. 2x9. and therefore the verdict cured (f ); 


300. 

It. Mod. 306. 
421. 510. 
Corny. 12., 
Sira. 973. ion. 


Yet the whole Court ordered judgment to be ftayed till tho 
plaintiff moved further. 

And Parker moved for judgment at another day, allcdging, 
that mutual hazard fufficcd to raife a debt\ and for cafes cured 


(<0 By Loan Mansmilp, There is 
no foundation for the notion that no af- 
fumfjit will lie whete an action of debt 
may not be brought. 3. Burr. 1008. 

(/>) Caith. 479. Skin. 196. 218. 

{/) Hurd. 485. 1. Vent. 152. i.Bac. 
/.hr. 164. 

(<0 

(r) See Browning v. Morris, Cowp, 
7S° ’ 


(f) A verdi ft will not aid where tho 
git of the aftion is notjjaid in the deck, 
ration, hut it will cure ambiguity, Avery 
w. Hoole, Cowp. 806. and therefore, af¬ 
ter verdift, nothing is to be prefumed, 
but what is either exprefsiy Rated in the 
declaration, 01 necelfarily implied from 
thole f rifts which are Rated, Spirts v. 
Parker, Douglas, 682. nctis. 


after 
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after verdilt, quoted the cafes of Mannington u. JVilliams (a). Smith 
and Ajhford v. Crifpin [b). w**} 

Holt, Chief JuJlice. The a&ion ought to be brought upon How the ac- 
the agreement of the parties. It is true, that when two agree to count ought t* 
play for fo much money, it is an adhial promife; but if either win, luve ba ?* 
there is no debt arifes thereupon, for nothing but a meritorious va-' x. Vent. 951. 
luable confideration can raife a debt, and it is an error to think Hob - l8 - **• 
that every contrail which obliges one to pay money raifes a 7 ' ll * 
debt f c ); as if A. promife C. to pay him a debt due to C. from B. Mod ' l* 7 ' 
and it be for good coniidcration, A. is thereby bound to pay it, ia . Mod. 69. * 
but yet it is not a debt upon him. And if he after had come, and *58. 295.324. 
in coniidcration that I am bound to pay you the debt of B. I pro- Ld - Ra y- 
mife to pay you, an indebitatus would not lie thereupon. An 
indebitatus has been brought for a tenant-right fine (d), which I 
never could digeft. 

Gould, Juftice , quoted the very cafe of Sbereborn v. CoU- 
6 atch(e)i and the cafe of Met b win v. Andrews (/) in the couit of 
common picas. 

Per totam Curiam, judgment was arrefted. 

{a) x. Vent. 109. (i) 3. Lev. 261. See alfo Grant r. 

(b) 1. Vent. 123. Alik, Doug!. 728. mis. j Whitbread %. 

(r) See Mofes v. Macfarlan, 2. Burr. Hurlt, Doug], 727, mis, 
jco> Clerk v. Shee, Cowp, 197. 294. (<) a. Vent. 175. 

if) 


* Anonymous. 

I N ejectment, the term was made for five years; and after 
verdict for the plaintiff, he was delayed of judgment and execu¬ 
tion, by injunction in chancery, until the term incurred. 

And now it was moved to renew the term, and the cafe of 
Dangdellv. Greenvill (a) was quoted, where it was done, and that 
they ufed to do it frequently in the exchequer. 

Curia. We cannot do it without altering the record. 

Gould, JuJlice , faid, that they had held in Sir John Rolfs 
Cafe (b)i that it could be done by confent, but not otherwife (c). 

Holt, Chief JuJlice , faid, he confidered there wanted a clock- 
houfe over-againft the hall-gate. 

And the motion was denied [dj. 

(a) t. Lev. 308. (</) See Stra. 12it. 1272. 2. Ld. 

\b) x. yent. 122. *. Keb. 757. Ray. 896. 5. Mod. 33. 354. 1. Mod. 
(f) See t. Salk. 257. and Oats v. 252. Bamcs,4to. 1S6. 4. Burr. 2449. 
Shepherd, 2. Stra. 1272. Lee v. Ellis, 2. Bl. Rep. 941. 


Cafe 175, 

In ejeftment, 
the ttrvs A all 
nut be enlarged 
without con¬ 
fent, although 
the plaintiff wan 
prevented by aft 
injunction from, 
proceeding. 

Poll. 22z. 28S. 
309. 

1. Salk. 32a. 
Caith. 3. 204. 
288. 391. *6. 
Runn. Ejefl. 
104. 

12. Mod. »$, 
39S. 656. 

Ld. Ray. 561. 
1411. 

Stra. 807.121T, 
X272. 3. Peer, 
Wins. 38. 


Parkins, 
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Cafe 176. 


Parkins again/! Woollafton. 


If execution be /^APIAS on a judgment returnable fuch a day, and non ef in* 
|txd out before ventus returned, but not filed. A writ of error was taken 
out before the day of return of the capias , but not allowed till that 
very day, nor any notice thereof to the plaintiff's attorney. 

The Court faid, that the opinion in fome books was, that 
a writ of error was a fuperfedeas to avoid execution from the en- 
fealing thereof, though not to punifli the officer until fuperfedeas 
comes to him; and of this opinion is Rolls ; but that tne law now 
is taken, that it is not a fuperfedeas until notice to the plaintiff's 
attorney, and that the allowance thereof is fufficicnt notice,or that 
a&ual notice be before allowance (a). 

Corny. 3*1. 556. 364. Stra. 516. 63a. 867. 


• writ of error 
b allowed or 
notice given, 
there flail be 
no reflitutun. 

S.C. poll. 139. 
S.C.i.Salk.32i. 
Foil. 139. 

X. Vent. 30. tont. 
X. Sid. 44, 45. 
a. Stra. 867. 
xx86. 

X. Wilf. 16. 5 

1186. Ld. Ray, 


Com. Dig. “ Pleader ” (3. B. 12.). 
’• 47 - 405 - 


A writ may be And they held, that if the writ be executed before notice 
well executed 0 f 0 j error, the return or perfection thereof may be after : 
its return^ af an< * a ca P tas returnable fuch a day, an execution of it fedente 
thought be af- Curia that day is good, fccin not [b) j fo that they were all clear, 
ter the riling of that if a writ were returnable as of yefterday, but not actually 
-the Court. returned, and a writ of error is allowed or notified to-day, yet the 
Cro. Elia. 761. return may be made and filed to-day. 

Where writ of And if a writ of error be allowed or notified fedente Curia , the 
enor is allowed day on which the writ of execution is returnable (bccaufe it comes 
the lame day fdente Curia , while the writ of execution is executable, and there 
cannot ke well a fra&ion of a day), there it ought not to be rc- 
* ’ turned or filed, but is J'uperfeded: but if it is not notified until after 

the Court is up, at which time the execution is executable, there 
a return may be of the writ, and that may be filed. 


sa. Mod. 50X 
a. Tom Rep. 
*79. 


And according to that diverfity it was ordered to be filed here. 
Per Curiam. 

Note, It was upon a feirt facias againft bail, and no capias 
againft principal pleaded. 


(«) The allowance of a writ of error 
is of itfelf a fuperfedeas, and the fcrvice 
of it is only to bring the party into con¬ 
tempt, Jaques v. Nixon, 1. Term Rep. 
X79. i and where a capias ad fatisfaciendum 
is returnable againft the principal on a 
particular day, before which a writ of er¬ 
ror is allowed and ferved, that operates 
as a fuperfedeas againft the bail, although 
the cm. fa. has been four days in the of¬ 
fice before the allowance of the writ of 
crror,Pany v Campbell, 3. TermRep. 390, 


( 1 ) But St feems to be now fettled, that 
a writ may be well executed on the day 
of its return, although the execution was 
fubfequent to the riling of the Court, 
Maud v. Bernard, a. Burr. Rep. 813. 
But in Jcirt facias againft bail, if they were 
fummoned on the return day only an 
hour before the Court rifts, the Court will 
fet afide the proceedings, Webb «. Har¬ 
vey, x. Term Rep. 757. 


Anonymous. 
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v 

* Anonymous. Cafe 177. 

B Y HOLT, Chief Ju/lice, and the Court. In an aftion by an A ^ ^ 111 
affignee of bankrupt by commiffioncrs on a Ample contract, ajfimpfit by « 
the right way is to lay the promife to have been to the bankrupt; ought to 
except there be an exprefs promife after affignment made to the 

affignee. tbe bankrupt , un- 

left an txpreft promife is made to tbe afftgnee. 3. Salk. 59. Cowp. 570. 3. Term Rep. 433. 779. 

Cooke's B. L. 615. 

And the way of declaring on a promife to the affignee is very 
inconvenient, and a means to ouft the defendant of the benefit of 
thp Jiatute of Limitation ; for if the goods were fold five years 
before the affignment by the bankrupt, and then the debt is 
affigned, and a year pafies, and the affignee declares on a promife 
to himfelf, it will not be a good plea to fay, that the defendant 
« non ajfumfftt infra fex annas to the bankrupt,” for that does not 
anfwer the declaration. And if he plead M non ajfumpjit infra fex 
“ annas to the plaintiff,” it will be againft him; for if there be 
any promife transferred by the adl, it is only upon the affignment; 
and the intent of the ftatute was only to transfer the aftion, and 
nothing elfe. 

Ld. Ray. 741. 1 


An affignee 
ought not to de- 
clare on a pro* 
mifc to himfelf 

z. Show. *38. • 
1. Keb. 1. alj, 
1. Ler. 17. 
Fared. 83. g& 

3. Lev. 69,191. 
Garth. 149. 
Skin. at. 30. 
149. 270. *93. 
8. Mod. 171. 
zo. Mod. 044. 
za. Mod. 324. 
548. Stra. 697. 


Indeed, if after affignment (a) another receive the money, a£tion An affignee nay 
will lie for the affignee upon a promife to himfelf, becaufe the decJare in 
receipt of money after affignment is a contraft with him, and 
every contrail or agreement, per Holt.. Chief Ju/iice , is an rcee i V «i fubfc- 
exprefs promife , not in word, but in deed, which is '•s ft rung ; and quent to tlie af- 
there is no fuch thing as a promife in law (h) y and that acceptance, lignment. 

of a bill of exchange is an exprefs promife to pay it. 1. Saimd. 239. 

, >. Vent. to. 

Ante, 29, 30.81. 129. 3. Lev. 191. 1. Mod. 324. 2. Black. Rep. 8 ;o. Cuoke’sH. L. 617. 


( tf ) 2. Saund. 239. I. Vent. 10. (i) See 1. Sid. 306. 1 Bac. Abf. 

Ld. Ray. 365 * 77 - Corny. Rep. 205. 


Mrs. Dennis againfl Doclor Lane. Cafe 178. 

M RS. DENNIS was a widow, and had a daughter who wa>> If a gentleman 
an btirefs to eight hundred pounds a-vear, to whom the 
Doctor made love : the mother thereupon forbad him her houfe; on her pa ’ ren ^ 
yet he came at another day, and meeting the mother upon the denying him ac- 
ftairs, notwith(landing lhc then again exprefily foibad him to go'cefs,he intrude* 
forward, he pufhed on to the young woman’s chamber in a rude 

fellows the young lady on a journey taken to avoid him, affiiults the per ion under whofe protection lhe is 
placed, and threatens to force her from him, it is a Rood cauie to demand ,u:>:y fir hs gi*J behaviour from 
him. And although the fumy mult he demanded recently after th muji happen, ami while the fear it 
occafions cxilts, yet if the patty, at any diilance of time artet wards, do any act, thouph to anotlier per- 
fon, which lhews that tie old g- udge remains, the L\ utt will couple the lall ad with die anttoedenl 
caufe of fear, and, on articles exiubiteJ, grant ftotty ;Ij- fn.tee, i. Hawk. P. C. c. f.o. 

manner. 



-lfe*,0SKNI» 


' . Ma&er Term* jj. 


0&eAme f 



manner. This behaviour frightened the daugjtfe^s njothef fo. 
much, that fhe fent for friends to condu^Fher dal ghtef;tfnt* 
London ; of which the DoSior having intelligence, came withthretf 
others, and followed the daughter, and eame to the feffie inn 
where they lodged at night, and took up the adjoining- rooms to 
the mother and daughter, whereby they put the mother into fit# 
for fear; and the next morning, as they were taking coach, the 
Doctor aflaulted the gentleman that put the lady into her coach, 
and purfued them again that day, and gave out that he would 
force the daughter from them, fo thit the mother was fain to hire 
men to guard the inn that night. 


This matter was tranfa&ed in March was twelve-months. 


The Do&or, at the laft affizes at Hereford.\ meeting the gentle - 
man who was the principal manager of the family, and helped to 
guard the daughter to London , he being a barrifter at law, and a 
near relation to the young lady, in his gown, aflaulted him, and 
beat him feverely with a cane; whereupop the Judge of affizc 
bound him to appear the firft day of this Term in this court. 


And upon all this matter being put together, and an oath by 
■ L r 3 2 j k er > * ^at file believed the aflault upon her kinfm&n to be in pur- 
fuance of the defign upon her daughter; and that file was 
informed he threatened her, and endeavoured to corrupt her 
daughter’s maid, to facilitate his ftealing the daughter ; 

Pun Curiam, The doctor’s coming in that manner, in de- 
fpight of the mother’s prohibition, and again ft her will, was good 
caufe to require the fecurity of the peace ; and fo was the ending 
behaviour of the Dcttor upon the road. ® 


Secondly, This demand of the fecurity of the peace ought to 
be frefh after the fray or caufe of fear given, and therefore if it 
had not been for the new aflault upon the kinfman, the Court 
would not bind him to the peace here j for the fuffering confide- 
rable time to pafs before the demand of fecurity, is a creat furn 
that the party was not afraid. “ 

m. Mod. 565. But here there being an old offence, which one ought to give 
fitzg. a68. fecurity of peace for, and a frefh occafion given, which ?pves 
fc^Peer Win*, probable reafon to believe the old grudge continued, 

$. P war. Wnu. The Court ordered him to give fecurity to keep the peace, 
••J* and took his own recognizance in two hundred pounds, arid that 

of two more in one hundred pounds each, but refilled to bind him 
to his good behaviour, becaufe of the length of time; though they, 
declared, that if they had come when the matter was frem, they 
would have bound him to his good behaviour , and in a much 
greater fum. 


ft* .caufe* for Note, All the caufcs of binding to the peace ought to appear in 

T he articles which arc fworn by the party, and read in nre-r 

mu « fence of the other. ' J p 

ippear in thz 

hneut. M 
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And one that gives fecurity of peace mud (land upon his Rcoognintesjit', 
rtcogniAce for a yesrf and a day. m'StlSfi 

0 Jttr mi* iq. ^ 

And die condition of a recognizance to keep the peace is to keep RecognSameet*. 
peace towards all the king's fubje&s, and particularly towards the kee P ^ I*** 
period that demands it (Jj. • 7 


(<*) A recogfuxance » /f. for a ye# is fold, is good. t. Hawk. P. C. ch. 60. 

or for life, or without exprefling any cer- f. 15. The Court are not confined to 

tain time (in which cafe itfhallbe intended time , but may require bail t r fuch a period 

to be for life), or without fixing any time a* they fiiall think ncctflitry for the pre¬ 
dr {dace for the party’s appearance; or fervation of the peace, Rex v. Bowes; 

without binding him to keep the peace t. Term Aep. 696. 

againft all the king’s people in general, it 


Shuttle againft Wood. 


Cafe 179. 


,T"\EBT upon a recognizance given in common-pleas brought pMTlieainth# 

in this court. *"?• hmh *» • 

recognizance of 

Raymond moved to have the a&ion difeharged, for that the bail taken in dir 
defendants had furrendered the principal \ even before the adtion *"**?-&*.» 
commenced ; and now by a rule of Court (a) here, if debt difchlr««Uf the 
be brought upon a recognizance of this court, the defendant has priLipSbefor. 
eight days in full Term to render the principal, whereby defen- rendered in 
dants have now equal advantage in the cafe of debt and feire facias Ja 3 * in 

upon a recognizance. Term, after re- 

* 0 turn of prcccft. 

Dee anfwercd, that though that be a rule in this court, yet s - c -• 
th~re is no fuch rule in the common-pleas i and this being upon S ‘ fi 
a recognizance of the common-picas, wc mud do in it as would | £ g fJU 
be done there if the action were brought there. Poft. , 59 .* 

Hob.’i oe. 

The whole Court faid, that he (hould have the feme Aicya, xi. 
fauce here as in the common-pleas. Formerly they would not 1 Cro - 3m. 
fuller an adtion upon a recognizance in this court, becaufe of the *• R° u - Abr. fa. 
greater * mifchief it would be to a defendant than a fire facias j *' ^ )lf IQt ‘ 
but furcly the a&ion was always well maintainable; and our rule 600. 
is in avoidance of that mifchief. x. Barnet, 

76, 

Raymond was diredled to enquire how the courfe of 
common-pleas was, for they mud guide thcmfclvcs thereby here 
in this cafe. xi. Mod. sjf. 

Per Cur t am. Anciently there could be no proceedings on 

a bail-bond until the next Term, and it is a great grievance to 156, 

put it in fuit until after a convenient time; though it is otherwife Tidd’»Piaffim, 

pradii fed in the common-pleas by the attcrnics, merely to make ***■ 

work for themfelves. !$* 

r r Com. Di^. 

(a) Rule Trinity Term, 1. Sftittn dint, 1. Salk. 10:. i^WikL gt€. 

3. Com. Die. 

u ask w (A'S.V 

,VoL. VI. jN Anonymous. 


564. 
s°* 
*33 3 , 

rod. 34ft. 
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’Cafe 180. 


Anonymous. 


* parties fully appears, is as much to he favoured as any heir at 
law (a). 


AJmfit it to be TJER CURIAM. A will, when clear, and the intent of the 

rtknwnd as 
prack as an bar 
at law. 
a. BL Com. 13. 

(j) But if the intention of a teflator be pofed of to fomebody elfie. Den v. Caf- 
ever fo apparent, the bar at law will in- kin, Cowp. 661, 
herit unled the citato is complcatly dif- 


jgj, Southers’s Cafe. 

T*t mai. COUTHFRS, marjhal) was complained again ft by Whit acre, 
•■At is bound ^ for that he wilfully fuft’ered a perfon brought up upon a habeat 

to take notice of cor p us am } committed in court, tocfcape. 
commitments in 1 

wurt. The marfhal, without more ado, is obliged to take notice of all 

„ ,8? ' commitments in court, 
a. Salk. 27a. 

TherelhaU be Pe* Curiam. If one be in cuflody upon a criminal and 
(Hit on« babtat alfo upon a civil matter, and he would move himfclf up by habeas 
terser, though in corpus, there ought to be but one habeas corpus cither on the crown- 

dMtody upon a cfa or on t \j e r }( i e an d both caufcs ought to be returned. 
frimnal and * 

iiliil matter. Tidd’s Praft. 171. 


Cafe 18a. 


The Queen a gain ft The Town of Clithcroe. 


The old bailiff* 
of a town are 
obl,gcd to return 
a mandamus. 
Ante, 13. 

In it. Leg. 159. 
a. Salk. 431- 
699. 701. 

13. Mod. 

451. 313. 

Ld Ray. 

Ms- 

Stra. 640. 

• * 95 * 


iz6. 


848. 

808. 


A MANDAMUS was to the bailiffs of the town of CUtbcrst. 
to fwear in fuch and fuch ptrlbns into the office of bailiffs, 

Brotherick moved, that they fliould not be obliged to make 
a return, for they could not well do it, becaufe the writ was not 
dire&ed to them in their natural capacities, and by their names, 
and two other perfons were bailiffs, fo that it would be hard to 
put them to make a return. 

But per Cur I am. If you, when bailiffs, have fworn in others 
who were not rightly chofcn, you notv. ilhllanding continue bailiffs 
{fill, and therefore ought, as fuch, to make a return to the queen’s 
writ. And they were ordered to make a return. 


Kmar.dair.usmv/ 
Jbe amended be¬ 
fore the return. 


And here Hoit, Chief fa flic e., faid, They might amend the 
writ at any time before it was returnable but that they on the other 
fide could not, except to quafh it until a return thereto vlas made 
and Hied (/;). 


(A) The Court will not amend a man- Rex v. The Mayor of Stafford, 4. Term 
dt-v-vs after a return -has been made to it, Rep. 689. 


Adams 
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/Ldams againft the Terre-tendttM of SavagO. C<‘ i8* 

Dorset, 7 TpHE lord the king hath fent to the fheriff °f T ^* 

to wit. \ A the county of' Dorfet his writ dole in thefe bl ■» 

words, to wit, William the Third', by the grace of God, of Eng- adminiftwtDr. 
land) Scotland, France, and Ireland king, defender of. the faith. Sec. againftthetnft* 
to the fheriff of Dorfet, greeting: Whereas Sarah Adams , widow, tenant*, 
lately in the court of the lord Charles the Second, late king of 
England, before the late king himfelf at Wejltninfter, to wit, in M , 

Eafter Term, in the thirty-fourth year of the reign of the fame 
late king, by bill, without the writ of the faid late king, and by 
the judgment of the fame court, hath recovered againft George 
Savage, Knight , otherwife called George Savage of Blaxworth 
in the county of Dorfet, Efq. as well a certain debt of two hun¬ 
dred pounds as forty (hillings for her damages which ihe hath 
fuilained as well by reafon of the detention of that debt, as for her 
coils and charges by her about her fuit in that behalf expended, 
whereof he is convicted, as by the record and proceedings thereof 
in our court before us now remaining manifcftly appearst never- 
thelefs execution of the judgment aforefaid yet remains to be 
executed, and<as well the faid George as the faid Sarah are dead, 
os by the fuggeftion of John Adam, the adminiltrator of the goods 
and chattels, rights and credits, which belonged to the laid 
Sarah' Adams at the time of her death, we have in our court before 
us lately underftood j and becaufe we are willing that thofe things 
which in the faid court of the faid late king were lawfully tran- 
fadted Ihould be carried into due execution, we command you, 
that by good and lawful men of your bailiwick you give notice to 
the tenants of all the lands and tenements in \< ur bailiwick of 
which the f.iid George Savage was feifed in fee-lnuple on Saturday 
next after three we.kb of Eafter, in the thirty-funt’n year of the 
’ reign of the faid lord Charles the Second, late king oi England, lAc. 
abovefaid, on which day the judgment aforefaid was given, or 
ever aftei, that they be before us at Weftminftcr on Friday next 
after the octave of Saint Martin , to (liew if they have or can fay 
any thing for themfelvcs, why the debt and damages aforefaid ought 
pot to be levied on thofe lands and tenements, and paid to the faid 
John, according to the force, form, and effeit of the recovery 
aforefaid, if they {hall think fit, and farther to do and receive what 
our laid court b fore us concerning them (hall then and there 
tonfider in this behalf; and have there then the names of thofe by 
whom you (hall give them notice, and this writ. Witnefs 
J. Holt , Knt. at WeJJrninjler, the twenty-third day of October, 
lit the thirteenth year of our reign. 

Holt, Colsman. 

On which day, before the lord the king at IViftminfier comes Deatl i of tfct 
the faid 7 obn Adams, the natural fon of tiic faid S .rah Adams, by pontiff *“ **• 
William Underwood, his attorney, and fays, that after the judg- ,u pntnl ‘ 

N a " ment 
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The return. 


fnent aforefaid in form aforefaid given, to wit, on the tenth day of 
May, in the twelfth year of the reign of the lord the if ?w king, 
at Blaxworth aforefaid in the county aforefaid, the faid Sarah Adams 
died inteftate, being not paid the debt and damages aforefaid; after 
the death of which faid Sarah , adminiftration of all and fingular 
the goods and chattels, rights and credits, which belonged to the 
laid Sarah at the time or her death by Charles Sloper , clerk, 
mailer of arts, official principal of the reverend Robert Cooper , 
clerk, mailer of arts, archdean of the arebdeanery of Dorfet law¬ 
fully conftituted, to whom the commiffinn of that adminiftration 
of right belonged, on the twentjr-firft day of 'July, in the thirteenth 
year of the reign of the now king, at Blaxworth aforefaid in the 
county aforefaid, to the fame John in due form of law was com¬ 
mittee. And the iheriff of the county of Dorfet, to wit, W. Fitch, 
Efq. now returns, that he the faid fr. Fitch, by virtue of the writ 
aforefaid to him directed by A. S. and IV. M. good and lawful 
men of his bailiwick, hath given notice to D. Sadler and Philippa 
his wife, tenants of the capital manfion-houfe with the appurtenants 
called Blaxworth Houfe, and of the manor of Blaxworth in his 
county; to Philip Strickland , tenant of a farm, mefliiage, or tene¬ 
ment, called the Higher Fat w, and of one hundred and ninety- 
three acres of laud, wood, meadow, and pafture,* more or lefs, 
thereto belonging, fituatc, lying, and being within the perifh of 
Blaxworth aforefaid; and alfo tenant of one other farm, mefliiage, 
or tenement, called the Middle Farm , apd of two hundred end 


eighty acres of land, wood, meadow, and pafture, more or lefs, 
thereto belonging, fitunte, lying, and being within the parifh 
aforefaid; and likewife tenant of one other farm, mefliiage, or 
tenement, called the Lower Farm , and eighty-fix acres of land, 
wood, meadow, and pafture, more or lefs, thereto belonging, 
fituate. lying, and being within the parifh aforefaid, late in the 
tenure or occupation of H.Trenchardi to Jehonadab Savage, 
tenant of one mefliiage or tenement, and eighty acres of land, 
meadow and pafture, with the appurtenances thereto belonging 
and appertaining; to IV, Savage , tenant of one incfluage or tene¬ 
ment, and fixteeft acres of laud, meadow and pafture, with the 
appurtenances thereto belonging; to P. Hayward , tenant of three 
other mefluages or tenements, and eighty acres of land, meadow 
and pafture, with the appurtenances thereto belonging; to^. Dewey , 
tenant of another tncihuge or tenement, and thirty acres of laud, 
meadow and pafture, with the appurtenances thereto belonging ; 
to Hadderley , tenant of one other mtftiiage or tenement, and 
leven acres of land, meadow and pafture, witn the appurtenances 
thereto belonging ; to J. Jefferies , tenant of one other mfcfluage 
or tenement, and forty acres of land, meadow and pafture, with 
fhe appurtenances thereto belonging; to M. Abler, widow, tenant 
of one other meft'uagc or tenement, and forty acres of land, mea¬ 
dow and pafture, with the appurtenances thereto belonging ; to 
T. Laming , tenant of one other mefliiage or tenement, and thirty 
acres of land, meadow and pafture, with the appurtenances 

tliu^ f o 
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thereto belonging and appertaining 1 to JV". Fry, tenant of one 
other mefluage or tenement, and twenty acres of land, meadow 
andpafture, with the appurtenances thereto belonging \ to IF. Dur¬ 
ham, tenant of one other mefluage or tenement, and twelve acres 
of land, meadow and pafture, thereto belonging j to T. Durrant, 
tkShant of one other mefluage or tenement, and five acres of land, 
meadow and pafture, with the appurtenances thereto belonging ; 
to J. Thomas, tenant of one other mefluage or tenement, and ten 
acres of land, meadow and pafture, with the appurtenances 
thereto belonging; to IV. Alntr , tenant of another mefluage or 
tenement, and feventy acres of land, meadow and pafture, with 
the appurtenances thereto belonging; to M. Wheeler, widow, 
tenant of one other mefluage or tenement, and fixteen acres of 
land, meadow and pafture, with the appurtenances thereto be- 
longing; to J. Mannell, tenant of one other mefluage or tene¬ 
ment, and fixteen acres of land, meadow and pafture, with the 
appurtenances thereto belonging; to G. Sheering, tenant of one 
cottage and half an acre of land thereto belonging ; to 
Pelham, widow, tenant of one mefluage or tenement, and feventy 
acres of land, meadow and pafture, with the appurtenances there¬ 
to belongings to P. Mover, tenant of one other mefluage or 
tenempfft, and three acres of land, meadow and pafture, with the 
appurtenances thereto belongings to C. Billis, tenant of one other 
mgrfuage or tenement, and four acres of land, meadow andpafture, 
with the appurtenances thereto belonging; all and Angular which 
laid lands and tenements laft-mentioned arc in the manor of 
Blaxwortb aforefaid, and fituate lying and being within the parilh 
of Blaxwortb aforefaid, of which George Savage, Knt. in the writ 
aforefaid named, on the day of the rendition of the judgment in 
the faid writ fpecified, and after, was feifed in his demefne as of 
fee; that they and every of them fhould be before the faid lord the; 
king at the day and place in the faid writ contained, to Ihew, do, 
and receive as that writ commands and requires. And he farther 
certifies to the fame lord the king, that there are not, nor is, any 
other tenants or tenant of any other lands or tenements of which 
the faid George Savage, on the faid day of the rendition of the 
judgment aforefaid, or ever after, was lcifcd in his demefne as of 
fee in his bailiwick, to whom he could give notice: And hereupon 
the faid John Adams produces here in court the letters of admi- 
niftration aforefaid to the faid Sarah , whereby it fufficicutly appears 
to die Court here, that he the faid John Adams is adminiftrator, 
and thereof hath the adminiftration, See. And the lame John Adams 
prays execution thereof againft the faid Daniel Sadler and Philippa 
his wife, Philip Strickland, Jehonadab Savage , William Savage, 
Peter Hayward, James Dewey, Simon Hadder ley, Jofeph Jefferies, 
Mary Aluer , widow, Thomas Laming, Nathaniel Fry, William 
Durham , Thomas Durrant, John Thomas, William Aincr, Mar¬ 
garet Wheeler , widow, Jofeph Mannell, George Sheering, 

Pelham, 1 widow, Peter Mover, and Cbrijlopbtr Billis, for thq 
— N 3 debt 


A»aki 
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TKNANTtM 

Sava«s. ‘ 



Eafter Term, 3. Queen Anne; In B. R. 


debt and damages aforefeid, on die lands and tenements i'forefaig 
„ „ to Be levied, to be adjudged to him, &ci r ' 4 

/. And the (aid Daniel Sadler and Phitsppa his wife, 'Philip 

**?*■*• Strickland, Jehonadab Savage, Peter Hayward, Jamei Dewey, 
|®h»» *“ **>• Simon Hadder ley, Jofeph Jefferies, Mary hitter, widow, Tbpma^, 
Laming, Nathaniel Fry, William Durham, Thomas Durr ant, 
S { Erirth" *;X y*^* Thomas , William Abler, Margaret Wheeler , widow, Jofepb. 
the judgment. Mannell , George Sheering, Pelham , widotf’, Peter Ma¬ 

yer, and Cbrtjlapher Billis, on the fame Friday next after the 
o&ave of St. Martin, being folemnly called by Peter Templeman 
their attorney, come and fey, that the faid John Adams ought not 
to have his execution againft them for the debt and damages 
afore faid on the manor, mefluages, cottage, lands, and tenements 
aforefaid, in the return of the faid writ of feire jacias mentioned, 
whereof they are returned tenants ; became they fey, that the (aid 
George Savage, Knt. in the writ aforefaid of feire fafias men¬ 
tioned, or any other perfon or perfons to the ule of him the faid 
George Savage and his heirs at the time of the rendition of the 
judgment aforefaid in the fame writ above-mentioned, or ever 
after, was not, nor were feifed of the feme manor, mefluages, 
cottage, lands, and tenements,' or of any parcel thereofjshn his 
demeine as of fee: and this they are ready to verify: wherefore 
they pray judgment if the faid John Adams ought to have his 
execution againft them for the debt and damages aforefaid on the 
manor, mefluages, cottage, lands, and tenements aforefaid, &c. 


jUpiicatton that 
tw wu feifed in 

PP. 


And the faid John Adams fays, that he by anything by the faid 
Daniel Sadler and Philippa his wife, Philip Strickland, Jehonadab 
Savage, William Savore, Peter Hayward, Japes Dnvey, Simon 
Hadderley , Jofeph Jefferies, Mary Alner , widow, Thomas Laming, 
Nathaniel Pry, William Durham, Thomas Durr ant, John Tho¬ 
mas, WxUiam Alner, Margaret Wheeler, widow, Jofepb Mannell', 
George Sharing, Pelham, widow, Peter Mater, and 

Chrlftopher Pillis, before alledged, ought not to be delayed from 
having hjs execution aforefaid againft them for the debt , and 
damages aforefaid on the manor, mefluaues, cottage, lauds, and 
tenements aforefaid, in the faid return cf the writ of feire facias 
aforefaid mentioned, whereof they are returned tenants; becaufe 
(ie fays, that the fii J George Sava e, Knt. on the faid day of the 
rendition of the judgment aforefaid in the writ aforefaid above- 
mentioned, and long after, was feifed of the feme manor, mcf> 
fuages, cottage, lands, and tenements, in his demefnc as of fee, 
as by the return of the writ aforefaid is‘above (uppofed : and this’ 
he prays may be inquired of by the country. And the faid 
Daniel Sadler and Philippa his wife, Philip Stt i Aland, Jehonadab 
Savage, William Savau'e , peter Ha/tvatil, James Dewey, Simon 
Hadderley, Jofeph Jefferies, Mary /finer, widow, Tficmas Laming, 
Nathaniel Fry, William Durham, Thomas Durr ant, John Thomas ,' 
William Alner, Margaret Wheeler, widow, Jojeph Mannell, 

-* 'W •*.'*« 
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Gtorn Steering, Pelham , widow, Peter Mover, and A.ams 

Chriffopir Btllis , thereof likewife, &c. Therefore let a jury T> ^ 
thereon come before the lord the king at Wejlminjler on Thurf- T1NANTi 
day next after the o£tave of the Purification of the Bleffed virgin Savaoj '- V’ 
Mary, and who neither. Sec. to recognize, &c. becaufe as well, j 

tec. The fame day is given to the parties aforeiaid there, fitc. 

*■[•34] 

* Adams againjl The Terre-tenants of Savage. Cafe 184. 

*T“HE plaintiff brought a J'cire facias againft the defendants, re- Archdeacons 
1 citing a judgment obtained- by his inteftate againft Savage 
in fuch a Term and par in the king’s bench at Weftmmfter,\ rigbt 
commanding the fhcrifF to warn in all the tenants of lands whereof to grant admini- 
Ravage at the time of the judgment was feifed ; and in the count, ftrations; and 
in the *nd of the writ, he (hews that his inteftate died fo, &c. * j« d sment is 
and adminiftration of all his goods and chattels were committed 
' to him the plain lift by J- S. Archdeacon of Dor fit in the county it is given; If.. 

* of Dorfet , to whom it did belong to grant it. thereforeajudg. 

. ment be given aC* 

The terre-tenants returned traverfe the mid Savage s being 
feifed of any of the lands whereof they are returned tenants; and the adminiftra. 

it SSSSJt 

Dj rnbll, Serjeant, in laft E after Term was twelvemonth, /«*.againiltlwj’ 
mr/ed in arrelt of judgment, that the plaintiff in his writ fhews 
that he has not a right to revive the judgment, for this judgment ting that them.' 
is ajfets here at Wcftminftcr , where the record lies ; and the ad- tc itate died on 
mimftration committed by the Archekactn of Dorfet, which he fuch a day, and. 

fhews for his title, is utterly void, here being bma nctabilia out *|»« adminiftw.^ 
,*■ . ,. . * tion was coni4 

cf his jurilihction. mitted to hint J * 

Eyres to this offered for anfwcr, that though the Court will 

judicially take notice of ecclefiaftictd diviiions, as that there are „ 

two provinces, and U» many aiocefes in every pto\ ince, as they C jji,ioukcnotic» 

will do of all the fev- ral counties of Eaglat.d ; yet they cannot that the arimi- 

take judicial notice within what diocefe liu h or fuch a place is, n.rtration, as to 

no more than they will within what county fuch a hundred isi: ; 

fo they cannot take not.c. lure bat that the A> .kdeaconry oj Dorfet a( ]tniniaratnr ■' 

is within the ili&cijc oj Loadu ■, anu then this may be an admi- (hall take netting : 

iiiflration well committed. { j • » «*• 

. , . . , . . . s. c.pelt. 199.' 

Secondly, Since we have averred tnat it belongs to him to lj6 

.rrant it, and that he did grant it, you will give him that credit sc ■ 

as to believe that he did it well, atieaft until the contrary appear, s ; c .' 

which cannot be here. 679. ___ ' 

Per Curiam. We who fit here, and hold the queen’s 1 %^'^ 
courts, are bound to take notice under what ecclem thcal jurif- 39 g 
_ Mod is 1. Lut. 3'«>,400. 1.£alk. 30,40. Cartli. 148 3. Med. 324. Port. 141, 24a. |. 

Mod 6s S Mod. 225. *• t’om. Dig. “ Adminiftrator,” (B 4.) 8. Med. 1*5.144. i 0 . Mod.* 

... xi Mod- “3- 13- Mod. 11*7. 3S5. 2. lames, 137, 14a. Stn. 412.631 716. 781. ,.14* 

JLay. 362. a. Ld. Ray. 855. Com. Rep. 17. *• r*er Wnu 76-. 3. Peer Wins. 349.370. 

N 4 diction 
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Ap*M* diftion we arc; and if fo, we muft fee that we are hot under the 
Archdeacon of Dorfiti and by confequence, an admidjfiratton 
Ws»AHT*or granted by him cannot intitle one to bring an action upon our judg-» 
Savac*. ment: Archdeacons as fuch have no power to commit pdmini- 
ftration, though moft in England do it, but not yuattnus arch** 
deacons, but by u prefcriptiye right, and fometimes they do by 
peculiars , and (ome times by themfeives ; and in thofe cafes you 
muft plead cui adminifiratio in hac parte pertinuit: and here the 
adminiftration is abfojutely void, and fo would be if committed 
by the biftiop, whole archdeacon this man is, And fuppofe, as 
It is urged, that we cannot take notice but that the archdeaconry 
pf Dor fit is part of the diocefe of London , yet at leaft we muft 
take notice that the place where we (it here is not of it: and the 
__ _ _ adminiftration quoad this judgment is void, 

* [ 135 1 


jf an adrjiinif- * And this Term Brotherick moved for judgment upon 
W«or bring a this ground, viz. that though the plaintiff has (hewn a bad title, 

judgment reco- y c 5 ttle wr ‘ t f ctrt f acta * being good, and he calling himfelf ad- 
vsrtd at mfi- nunifirator , and the defendants not traverfing, or taking any ad- 
«tybr, ftaung vantage of the invalidity of the adminiftration, but pleading tq 
kinfelf “ admir the merits, they thereby admit the perfon intiriecL tP fue, and 
^nd^^in " (hall not come, when the right is tried againft them, to cSs^rovert 
ftis tide t/fiie! w ^ at * 3 ,e y have before waived to infift upon, but have admitted : 
Inter* of Admi- and here if we had not faid any thing by whom admiuiftriniijpq 
wftntiongrant, was committed to us, and they had thus pleaded over, it had been 
” by ‘keAK*. good. In the cafe of Gidley v. Williams* in this court (<*), an ad- 
ttowTarofft^Dg m ‘ n *^rator brought an adtion of debt upon a bond to the inteftatc, 
tiirfcMMrcMfo fetting forth, that Gidley was adminiftrator of fqch a one, and 
lb we diocefe that the defendant did not pay to the teftator in his life, or to 
.a*. adroini Ara- Gidley the adminiftrator fince his death; but he did not allcdgc tl;;.t 
in adminiftration was committed to him 4 and after non e/l fatlurn 
weed V* the P^ ea ^^» and a verdi£t for the plaintiff, it was moved, that the 
fafa.tenants defendant had admitted the plaiutiif to be adminiftrator by pleading 

finding to tb* in chief, and the opinion of the Court was, that the declaration 
m/ritt, and o- was made good j for per Curiam, though that would be a fatal 


wStLvflil^rv exce P t ' on upon demurrer , it is helped by the pleading over non tjl 
'el«L fhdhtm* whereby you admit him capable to fue. And as this 

frwien; nor can code (lands, if wc had faid only that wc were adminiftrator?, or 
•she Words “ by that adminiftration was committed to us, without more, wc (hould 
have judgment j then there being enough faid, that adminiftration 
niif l l i' fur! committed to us, the other words, “ by the Jrchdcacon of 
■ but if “ 'Dorfit ,” (hall be rejected 4 and for rejecting words foac would 
m hid only a), vitiate matter which was well without them, he quoted the cafe of 
himfetf Bold v. Steers (£), where a leafe w^s made to begin after the death 
gjiwcrd ly, 11 a d. ofTbotiiafinc Chapman and of Thomas Chapman 1 and it was alleoged 
1 that the afqrefaid Thonyafme Chapman and 7 hornets Champman were 
it Would hm been good.—Sty. >83. Cro. Jac. 10. x. Sicf. 23S. *. Vent. 84. Hob. 117. . 


(«) Trinity Term, 11. Will. 3. 13. al(b Dawes v. Hanifon, 4. Mod. 65. 

%*«<*• 443 - 1. Salk. 37- *, Ld.Rsy.634. (*) C»o. , 

tfcad; 
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\ dead; and itwaa held, that the words “theafbrefiud Thomas** were Adam, 
fiifficien&tnd the addition of his furname vain, and therefore would 
not vitiafc, A parfon made a Ieafe («), and was deprived by his or- 
dinary, from .which fentence he appealed to the archbifhop j after savagx, 
deprivation and before the appeal another became parfon, and made a 
Ieafe j and, hf the conteft between thetwo leflees, die fecond pleaded 
the deprivation of the lefior of the firft; to which they replied, that 
he had appealed from the faid fentence to the archbimop in curia 
prarogativdfua de arcubus ; and though the court of prerogative be 
not the court of arches , yet the Court held, that it fufltcea to fhew 
an appeal to the archbiihop’s prerogative court, and the reft^ 
rather than vitiate, (hould be rejected. In an avowry for rent (£), 
the avowant made title as grantee of a reverfion, without (hewing 
attornment \ the defendant pleaded runarreare\ and it was held, 

^ that though upon demurrer the want of (hewing attornment would 
be fatal, yet it would be well enough now, becaufe the defend* 

ant admitted it by his pica. 

• 

* But note. There is another reafon given for that judgment, »r 136 1 
viz. that it was after verdiit, and fo cured by the ftatute. And 
!• /aid, the judgment muft be upon the writ and return, and not 
upon the dechiUtion, for by pleading over they allowed that to be 
well. r 

IXxrnell, Serjeant , anfwered, That here they not only not 
(hewed that they had a title, but that they had a bad one: they 
took upon themfeives to (hew a title, and have (hewed a bad one $ 
and when they (hew and fet out a bad one, the Court cannot 
intend that they have a good one, but, on the contrary, that they 
have (hewed the heft they can. And he utterly denied, that a 
mift&ke in fetting out that which was not neceifary to fet out, 
would not hurt; for if a man will take upon him to plead a ge* 
neral a£t of parliament fpecially, and fails therein, though he 
need not to have fet it out fpecially, yet it will (poll all: and if they 
have judgment in this cafe, the defendant would be liable to the 
action ot an adminiftrator of the archbifhop. 

Holt, Chief Juflice, If the plaintiff had not fet forth what ». Mod. i«*. 
kind of administration he claimed by, but had only generally alledged 443- S37- 
himfelf « adminiftrator of the goods and chattels of the inteftate,’* 
and the defendant had not put you upon (hewing it by craving 
oyer of the letters of adminijlration , as he might have done, 
but had pleaded over, it would have been an admiilion of the 
plaintiff’s having a right of fuing as adminiftrator, as he had 
alledgedi It is true, the writ need not mention any thing of ad- 
miniftratio.i’s being committed to the plaintiff; but the courfe is, 
to fuggeft upon th?. roll after the writ is come in, that admi¬ 
nistration was committed to him, and to profa t the letters of admi- 
tfi/lrafion to fl\ew it i but in debr, or Jcire facias on a judgment 

(«) Sir T. Jones,a 19. Iyer, 240. pL 56. 


(A) Pain. 74. 2. Lev. *34. 

here 
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a*W**‘ fit*re at Weftminfttr , which is Ideal, you make your title as > 
■ - . adminiftratorby virtueoflettersofadmiriiflration by the jfobdeaeott 

9 f D° r f ei ' ^ without doubt that is no good title; and when 
SaVacs- y° u y° urfclf affirm this to be your title, how can we intend thatyou 

have another ? for of your own {hewing this is your title, which 
is manifeftly bad. There is a vaft difference, where a title 
does not appear fully for the plaintiff, and the party will not con¬ 
trovert with him about that; for there, if the party were not well fa- 
tisfied with plaintiff’s tide, it maybe well prefumed that he would 
have infilled on it in due time; and where the plaintiff himfelf 
{hews that he has no title, for there the Court has no room for in-' 
tendment. 

The whole Court agreed, that where the matter is indif¬ 
ferent to be well or ill, and the party pleads over, they will intend 
it well; and faid that all the cafes put byBuoTHERiCK were, whero 
it was indifferent: and this properly is not an imperfection in 
{hewing of letters of adminiflration , but it is (hewing fuch a> arc. 
abfolutely void as to the inteftate’s whole eftatc, becaufe there are 
bona notabilia. 


^ 1^7 ] * But the Court doubted what judgment te-gh^, whether 

|o quajh the writ or to bar the aft ion, and took time toS^nfider 
of that (a). 

^ judgment arm And after, before any judgment entered, the defendant moved 
,etfitdinJeinfa- for cofts upon the ftatute of 8. he 9. Will. 3. c. II. the words 
^ *"■ whereof are, K that in all fuits upon any writ or writs of feire 

*«m tow*under “ facias the plaintiff obtaining judgment, or any award of exe- 
the 8.' and 9. “ cution, after plea pleaded or demurrer joined therein, Avail like- 
fhll. j. c. xi. “ wife recover his cofts of fuit; and if the plaintiff lhall become 
** nonfuit, or fuffer a difcontinuance, or a verdict iitall pais againft 
u him, the defendant (hall recover his colts, and have execution 
a for the fame by capias adfatisfaciendum,fieri facias , or elegit 


Darnell, Serjeant , infifted, that if this had been a fpecial 
verdift, until Coui t had determined the point, it was not a verdift 
for either fide; but now that they were of opinion that the plaintiff 
ought to have no judgment, it would be the fame as if it had been 
a (pedalverdifly arid then it would have been for the defendant ( b), 
and it is within the mifehief remedied by the llatute, for here the 

{ Aaintiff knew and ihewed that he had no right to give the dc- 
endant trouble : and if this feire facias had been brought by him 
as adminift.ator of J. S. and had recited a judgment obtained by 
f. N. fhould not we have coffs ? 


(a) It Is fall! in the report of the fame 
cafe in SalktU, that the feire faiiat was 
abated hy judgment quod nil. il rjfiat per 
breve, which, in this caf-, tki Cauar 
fa id was a hv to the afimn nf the writ, but 
not to the aSiou ■, and that the rc.ifon of 
the judgment was, breaufr the plaintiff 
having made due adnnniilratwn h.» Ltle, 


the Couit could not intend any other, and 
the pleading ovt r could not »dm.t that to 
be a title which to the Court appeared to 
be no talc, S. C. !>«lk. 40.1 and by ma 
whole I'ourt, judgment was given ter 
the ocii ndant. S. C. a. I.d. Ray. 856. Sec 
alfo S. C. poll. 199. tz6. 

(A) Sec Alfop v. 9 Icj;d 9 nrv'n»*li*- 4 6 S* 

Holt, ’ 
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\ Ho£T, Chief Ju/lice.i No » becaufe it is out of the words of the Am** 

ftatute, if #ie plaintiff have a verdidt, as here: and our judgment may ***&' . 

he, •* licetve rdift be for plaintiff ( a ), quia apparet Curia that he *** J 
>* has no right to recover ; idea confideratum quod nil capiat per Sat««* 
billam.” 

And it was adjudgep that there fhould be no cofts (b). 


(«) See 1. Vent. 33. 

(il This ftatute does not extend to 
fxecvtors or admmftraton , Bellew v. Ayl¬ 
mer, 1. Stra. 188. and therefore if plain¬ 
tiff or defendant fue or be fued in that 
capacity, he is not liable to cofts, Huilock 
on Cofts, 303. See aifo Hincr v. Whit¬ 
bread, Fnc. Reg. 37S. that if the de¬ 


fendant has appeared to, or pleaded ia 
abatement of a Jure facias, he fhall have 
no rolls, although the writ be quafhed 
on the motion of the plaintiff5 but ifthen 
be no appearance ente.ed, or plea plead¬ 
ed, the plaintiff in fuch cafe Hull pay 
colts, Pockllngtonv.Peck, i.Stra. S3I. 


Anonymous. 


Cafe 185. 


I 


N a cafe where Mr. Af. formerly an attorney of the court, 
now counfelior at law, was accufed of foul pra&ice in his 
profeflion, 

The CtfuRT faid, though he be now a counfel } yet perhaps 
that wi'f not difeharge him from being an attorney {fill; and then 
we get his demands taxed as fuch : And does any body think 
but a counfelior at law is a kind of minifter of juftice ana right, 
and, as fuch, punifhablc for mifbehaviour in his profeflion ? 


A barrifter may 
be puniftied for 
JTul-prafiice. 
%. Whether 
being called *• 
rfe'Ar-difeharges 
a perion from 
being attorney. 

3. Burr. ISJ& 
a. Hawk. P. C. 


And Holt, Chief JuJlice , (aid to him, Will you have the **.». f.30, 
point tried. Whether a counfelior at law may commit extortion ? 
andwith refpedl to the circumftances of this cafe, laid, that this was 
dragooning of people out of their money. 


The Queen againfl Beft and Others. C a f e 186. 

London TJ ERETOFOR E, that is to fay, on Friday the four- An i„\ amrns 
(to wit ), teenih day of January , in the fecond year of the for centring 
reign of our lady Anne, by the grace of God, of England, Scot - felfcly to charge 
land, France, and I 'eland, queen, defender of the faith, &c. at “ n ? ther _ 
the general quarter-feflions of the peace of the lady the queen, of*!?« 
holden for the city of London at the Guildhall of the faid city, and good, akhou^' 
within the fame city, before John Parfons , knight, mayor of the it do not wmf 
city of London, Robert Clayton, kuight, William Pritchard, knight, that thu defend* 
William Get e, knight, aldermen in the city aforefaid, and Salatbiel ^ w a * f ^ 
Level , one of the ferjeants at law of the faid lady the queen, and ctmfpiiucy is tbs 
recorder of the faid city, and others their fellows juftices, afligned git of ffw 
to keep the peace in the city aforefaid, and alfo to hear and deter- fence., 
mine divers felonies, trcfpafles, and other miliiemeanors com¬ 
mitted within the fame city, by the oath of twelve jurors, honeft 
imd lawful men of the city of London aforefaid, then and there 
being -and charged to inquire for the faid lady the queen for 

the 
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Tx»Qvxkn the body of the city aforefaid, it was prefented, that Richard Be/ 1 ,, 
late of London, yeoman, Philip Jackfon, late of London^ yeoman, 
AND Richard Grimes , late of London, yeoman, and Elizabeth Church , 

‘ ' 3I5S ' late of London , fpinfter, otherwife called Elizabeth Ellis , late of 
London , fpinfter, otherwife called Elizabeth Carter, late of London > 
fpinfter, being perfons of evil name, fame, and difhoneft conver- 
fation, and not endeavouring to feek their living by honeft labour, 
according to the laws of this kingdom of England, but compaffing, 
deviling, and confpiring among themfelves by what unlawful 
means they might unlawfully and unjuftly obtain and acquire into 
their hands and pofTeilion the goods, chattels, and money of the 
honeft liege men and fubje&s of the faid lady the queen, to main¬ 
tain their difhoneft and diabolical courfe of living, on the eighteenth 
day of December, in the fecond year of the reign of our lady Anne, 
by the grace of God, of England, Scotland, France, and Ireland, 
queen, defender of the faith, &c. falfely, unlawfully, wickedly, and 
craftily contriving, intending and confpiring and deviling among 
themfelves to deceive and defraud one Peter Pickering the younger, 
of London, mercer, not only of his money, but alfo to deprive him 
the faid Peter of his good name, fame, eftate, and credit, and to 
bring the faid Peter into thegreateft hatred, fcandal; contempt, and 
infamy, amongft all the liege men and fubjedts of the iaW v lady the 
queen, on the eighteenth day of December in the fecoftd year 
abovefaid at London aforefaid in the parifh of Saint Pedafl, father- 
wife Fojler's, in the ward of Farringdon Within, falfely, unlaw¬ 
fully, deceitfully, malicioufly, and for the caufe of wicked gain 
confpired, contrived, confulted, and agreed among themfelves 
falfely, unjuftly, wickedly, and diabolically to charge and accufe 
the faid Peter Pickering to be the father of a child whereof the 
(aid Elizabeth EUis, otherwife Church, otherwife Carter, was then 
pregnant, as they then and there pretended; and by the confpi- 
racy among them fo as aforefaid before had, then and there with 
force and arms, &cc. they did falfely and malicioufly affirm, and 
every one of them then and there did falfely and malicioufly affirm, 
that he the faid Peter then lately before had carnal knowledge of 
the body of her the faid Elizabeth Church , otherwife Ellis , other- 
wife Carter, and had carnally known the faid Elizabeth Ellis, 
otherwife Church , otherwife Carter , and that he the faid Peter 
was the father of the pretended child whereof the faid Elizabeth 
Church, otherwife Ellis, otherwife Carter , then was pregnant, as 
ihe aflertcd and pretended: and that for the further execution of 
the premifes, they the faid Richard Bejl, Philip Jackfon, Richard 
Grimes , and Elizabeth Church , otherwife Ellis , otherwife Carter , 
then and there agreed and concluded amongft themfelves, that he 
the faid Richard Bejt (hould go to the faid Peter, and fhould falfely, 
wickedly, malicioufly, and for the fake of wicked gain fhould 
charge and accufe him the laid Peter , that he the faid Peter then 
lately before had had carnal knowledge of the body of the laid 
Elizabeth Church, otherwife Ellis, otherwife Carter , and had car¬ 
nally known her the faid Elizabeth Church, otherwife FJUs, other-* 
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Wife Carter , and that he the faid Peter was the father of the faid Tat Qs x ** 
pretended child whereof they pretended that (he the faid Elizabeth Bx ****^ 
Was pregjiant. And the jurors aforefaid upon their oath aforefaid •thA'*? 
further lay, that the faid Richard Beft, in execution of the pre¬ 
mifes, and according to the faid confpiracy, confultation, and 
agreement among them the faid Richard Beft, Philip Jackfon, 

Richard Grimes, and Elizabeth Churchy other wife Ellis, other- 
wife Carter, as aforefaid before had, afterwards, to wit, on the laid 
eighteenth day of December in the fecond year aforefaid, at the pa* 
rim and ward aforefaid, and at divers other places within the city 
aforefaid, with force and arms, &c. falfcly, wickedly, malicioufly, 
diabolically, and for the fake of wicked gain, in the hearing of 
many faithful liege men and fubjeds of the faid lady the queen, 
charged and accufed the faid Peter, that he the faid Peter then 
lately before had had carnal knowledge of the body of the faid 
Elizabeth Church, otherwife Ellis, otherwife Carter , and had car¬ 
nally known, her the (aid Elizabeth Church , otherwife Ellis, other- 
.wife Carter , and that he the faid Peter was the father of the faid 
pretended child whereof they affirmed the faid Elizabeth Churchy 
Otherwife Ellis, otherwife Carter, then was pregnant, to the great 
damage, fcandal, and defamation of the faid Peter Picket ing the 
younger, to the worft and mod pernicious example of all others 
offending in the like cafe, and againft the peace of the faid lady 
the now queen, her crown, and dignity; which faid indictment 
the lady the now queen afterwards for certain caufes hath caufed 
to come to be determined before her: wherefore the fheriffs of 
London were commanded, that they ftiould caufe them to come to 
anfwer, See. and now, to wit, on tVednefday next after five weeks 
of Ea/ler , in this fame Term, before the lady the queen at Weft* 
tninfter, come the aforefaid IVilliam Deft, Philip Jackfon, and 
Elizabeth E/lis, by Benedict Brown their attorney, and, having fe- 
vcrally heard the indictment aforefaid, fay, that they u<> not appre¬ 
hend that the faid lady the queen will or ought farther to impeach 
or occafion them the faid Richard, Philip , and Elizabeth , or any 
of them, for the premifes, becaufe they fay, that the iudiCtment 
aforefaid is not fufficient in law, to which they and each of them 
have no-neceffity, nor are they bound by the law of the land in any 
manner to anfwer: and for the infufficiency thereof they pray 
judgment, and that they may be difmified by the Court here con¬ 
cerning the premifes, tec. 

And Samuel Aftry, knt. coroner and attorney of the lady the 
queen, in the court of the faid queen, before the queen hcrfelf, 
who profecutes for the faid lady the queen, in this behalf for the 
laid lady the queen faith, that the indictment aforefaid, and the 
matter therein contained, are good and fufficient in law to com¬ 
pel them the faid Richard Reft, Philip Jackfon , and Elizabeth 
Ellis , to anfwer the faid indictment: wherefore for want of a fuf- 
ficient anfwer in this behalf he prays judgment, and that they by 
the Court here may be convicted of the premile?, &c. 


THE 




i & QgewrAnne, *' th lift It 
THE case; 


*T«flE defendants were indi&ed for confylring to get money uri- 
igb$$B&eforacbft- A juftly, &c. from one Piter Pickering, and to bring about uiat 
Mjfricv before kicked purpofe* falfely to charge him with being the father of » 
}**■ certain baflard child, {ifft aid that in purfuance of fuch confpi- 

** /!*//! A* /tkorreA o n /1 ofli rm Kim bn Kp fKP fithpf nf 1 


before 

' initial, but 

1 . certain VM/lftrfo SWIW) was <UIU ***■*»■ m* |#u«»wnia«w we •»«'»•• -«■—- r - 

l «J& tifl a£ «cy they did falfely charge and affirm him to be the father of it. 

IttaL The exception was taken, that it did not aver that he was not 

Jj* f 138 1 Ae father of it. 

*8iC. port. i8j. Per Curiam. The git is the falfely torifpilring to charge 
f> c< I - S ^’ C,I7+ * falfely. And it is faid further, that they did falfely charge. See. 

«n4 pm «M^r/7iMPSff Vise fnr rVu» falfpVioo'l bpfnre the nartv is afc- 

8.C. 1. Ld. Ray. 

£ 


IMIV4JI • ——/ -— -/ -o » 

j[ and an indifiment lies for the falfehood before the parry is ac- 
* quitted of it § but an a£lion on the cafe lies not * until acquittal: 
J. c. 3. Ld. R»y. —and this was (aid to be too frequent an offence to be qualhed 
j-fT . upon motion; that they would no more qua(h it than they would 
169. 185. ^ injj^ment for barratry , or keeping a bawdy houfe. 

And it was denied to be qualhed. 


"Caith.417. 
vbkin. 44. 

jij. *. Mod ij*. 308. Pott. 169. I. Vem. 303. 8. Mod. 3*0. 1. Hawk. P. C. ch. 7a. f. *. 

UL Ray. 81. - 


Cafe 188. 


Kent dgaiuft 


.1* 


record in tref- TERROR of a judgment in trefpafs vi et armis in the com- 

^ mon P ,eas » and thc writ Wai of 8 j ud g ment in a P lea of tref_ 

W » writ Of er- pafs upon the cafe. 

boron a judg- p ER Curiam. It is no good writ to remove the record j for 
.fiXSfc 1 ^ trefpafs generally, and upon the cafe, may be laid vi ft 

■ i . " ' armis , yet there is very great diverfity between their natures 1 

the one is grounded upon the very unlawful ail, the other upon 
the whole circumjlances of the cafe. 

3 j|^if.prifioiiof But it was agreed, that if right inftrufliohs had been 
Sffie clerk in ma- gj ven to t {, e 0 ffi cer who made out the writ, and that were made 
WP* oat a writ QUt fiy affidavits, they would amend by the ftatute of 8 . Hen. 6 . 
C. 12 . f. 2 . 

•Co. 160. b. Hob. 118.119. Cowp. 407. 

■M writ of error And per Curiam, The defendant cannot move to quafh tltf 
Itawtbequaih- wr jt unti j it ^ entere d on * H e roll, and he appear to it. 
iM, aatditpen- 

">* * t«* And the writ was quafhed niji. 

•it. 

Anonymous. 

Ier CuRiAal. Intcrefl upon a bill of exchange commenced- 
from demand made 3 and therefore if there be no demand 
u made until a£Hon brought, the defendant may plead tender and 
isSftded.—Bcawo L. M. 461. Stn. 649. 910. ». Burr. 1088. Kyd. on Bills, 89, 9a t. Term 
J* 


j^Cafe i8g. 

bill of ex- pi 
jlmie beanfo- £ 
'W from foe . 


refufal, 
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refufal, and uncore prift, and fo difcharge himfclf of intereft; but 
k if At be the defendant's fault that demand could not be made, as 
'*£lhe wire out of the kingdom, there want of demand ought not 
tcrprejuaice the plaintiff. 


Lewis againfi Jones. Cafe 190/ 

TlPON a writ of error of a judgment in Wales, the placita ^j^fe****** 
were, &c. at a great feffion of our lord the king , &c. holden f. ' ... 

w before A. and R. juft ices of our lady the queen, &c.” f ore t b* ym, |» 

erroneous. 

And it was held a fetal variance. 

But it was doubted, Whether, if they would amend below, on a writ of 
a certiorari ad informandum confcient. ought not to go ? rat on a judg- 

And at another day a motion was made by Williams for a a°«rff*. 
certiorari, that they might amend below, and certify it right up. ran to inform 

_ , , . _ the Court map 

* But it appearing.to the Court, that a former writ of error iflue, although 
had been brought, and ^certiorari, and an amendment of fuch the record ha* 
faults as had been then dneovered, and that this was the fecond ***" 
writ and faults, ftill they faid, they would confidcr well of it be- bcfore * 
fore they would fend any more certiorari* s: for when would there 
**be an end at this rate ? 


And the Court gave leave to move again. 

And it was afterwards granted, abfente Holt, Chief Juftice. 

* Anonymous. 




of a force, upon affidavits of a forcible entry ' 
And it was granted. 


Parkins again}: Woollafton. 


* r >39i 

Cafe 191 

^XrELLS moved for a mandamus againft Golfon and others, A metuhma lie* 

’ ^ juftices of peace of Ipfwich, to iflue their pree mpt to inquire 
' inquire of a fit ^ 

able entry. ’ 

S. C. port, iff' 
• • 

Cafe 192. 

upon a recognizance againft bail, and plea that there In debt mar** 
was no capias againft the principal: a replication aver- cognisance a- 
ring a capias prout patet per record ’, in the common pleas: RE- 
Joinder, that there was a writ of error taken out, and allowed pj ea d « no 
before the capias was returned and filed} and, on demurrer, •< fiat" againijt 

t ■ > . ■ . • .the prisk'ipSJ 

IT Was adjudged, that the rejoinder was a departure from and the phini 
the plea ; for it is a new matter, which docs not agree with or in- reply « a«g 
force the matter of the plea, for the plea is, that there was no capias, “ P n " t 
and the rejoinder fays, there was a capias, but that it was fuperfeded, 

that “ a writ of error was allowed before the return of the m/wi,*’ is a dtfamrt from the m. 

S. C. ante, 130. S. C. i. Salk. j*i. i. Lev. aaj. Cro. Jac. 98. Ld. Ray. 157, 342 ,097.1177. 

**S 9 - ifS»- 

and 


r\EBT 
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taskm* and there is a great 'difference between no capias and a capias fa* 
to ^ perfeded, for foe fuperfeding does not make it null, or no capias ^• 
. A,T#,, • but only fufpends foe fruit or effect of it i and orie muff di?Hngu£2»’ 

between foe writ itfelf, and the effedl of it. This capm % 
though fuperfeded, is ncverfoeleis a writ j and therefore if, after 
allowance of it, the fhcrifF, before a fuperfedeas ferved upon him, 
execute it, the writ fhall exciife him, which a void writ could not 
do: and if foe writ of error had been quafhed before the returh 
of foe capias were out, then this writ might be well executed. 
And foe cafe of Vere v. Smith (a) was allowed for law; it 
was debt upon bond to account for money; the defendant pleaded, 
that he did account; the plaintiff 1 replied, that the defendant had 
received twenty pounds at fuch a time, of which he gave him no 
account; the defondant rejoined, that he was robbed of them, 
whereof he gave notice to the plaintiff; and furely that maintains 
his firft plea; for it was a legal account of them* 

And by the whole Court, judgment was given for the 
plaintiff. 

Sw ante, 130. Note, It feemed ill for another rcafon, becaufe the allowance 
of a writ of error before foe return and filing, if it were returned 
before, did not obftruft the filing. 


(«) a. Lev. 5. 


• [ 140 ] 

Cafe 193. Leonard agawjl Stacy. 


M 'TRESPASS for entering into the plaintiff** houfc, and taking 

* away his goods s the defendant j unifies by virtue of a reple- 
yiM after ackim vtn out of THE SHERIFF’S COURT in London , and a precept there¬ 
of property noti- uponto^.S. an officer, and that the defendant came in aid of hiinfAj; 

■ *** 10 hi,n » he foe plaintiff replies, that before foe taking away the goods, he 
jsatrefpafiero* claimed property in them, and gave notice thereof to foe defendant. 


)S. C. ante,68. 
'J. C. Holt, 143. 
iMAbr.jft. 
Lacst, 90. 

S.Ca 146. 

X. lev. 95. 
f Mod. 391. 
Stn. 509. 1184. 
V}1 

Id. Ray. *17. 
jep. 984.4017. 
#. Con. Dig. 

* Trripafi," 
^C. *.) 

S. Tam Rep. 
Sif 


The queftion, upon a fpecial verdict, was, Whether foe taking 
away after claim of property , and notice thereof, did not make 
him a trefpaffcr ab initio ? 

* The whole Court held, that he was a trefpaffer 
ab initio ; for although the claim ought to be made to the 
fheriff or his officer, becaufc a claimer to a perfon who comes 
to their affiftance is not enough to make the execution illegal, if 
the officer do not defiit; yet if it be notified to him who comes 
in aid that a claim of property is made, he at his peril ought to 
defift. 

And by all the Court, judgment was given for the 
plaintiff 


(£} See Cameron *>. Reynolds, that Jbmff, though by default of the under* 
aft ions for breach of duty of the office of fheriff or bailiff, Cowp. 403. 
ffteriff muff be brought aga'mff the high 


Heins 
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Heins againjl Hancock. 


Cafe.^ 

pMOIl of a judgment in ejectment in Ireland ; and it was Ejeftment in*' 
affigned for error, rhat the denomination of one of the parcels *'(* 

was “ a kneave offend,' which was fa. id to be an infenfible word; j s 4 ’*’ ■ 
but upon certificate of the chief justice of the king’s bench 
in Ireland , that it was a denomination well known there, the K% 17J * 
judgment was affirmed. f. Mod. 90; . 

Hard. 57. Stra. 71. 5. Burr. 4671. i.Burr. 623, 


Anonymous. 


Cafe 195. 


A WRIT of privilege was moved for to have a clergyman, A. clergyman U 
^ who appeared to have no cure of fouls, privileged from.the * xem P“d from 
office of overfeer of the poor. fcmngtheo^ 

r ot werjetr. 

And though Holt, Chief fujlicc, feemed againft it, becaufc, Ld. Ray; 1651 
by him, their privilege of exemption is only extendible to their a.Stra. way. 
Spiritual revenues, and if in any cafe the privilege be perfonal, it 
is only from common-law offices, and fpccially if they are without >■ 

cure, as here \ 

Yet the other three justices were ftrongly againft him: 

K vbut however, for his lordftiip’s fatisfaction, they defired that it 
ihould be ftirred again (a). 


(<«) Doctor Lt.t., archdeacon of Ro- 
cbeffer, was allowed a wit cj frivihge to 
difeharge him from the office ot ixftr.ditor 
for Rummy Marjb , to which he liad been 
elefted by the commiffioners of fewers,in 
refpeft of fome land he had within the 
level, t. Mod. 2S2. S. <\ 1. Lev. 303. 
S. C. 1. Vent. 105. Not* to former 
edition . Same point refolved in tlic cafe 
of the Vicar of Dai tfad, a. Stra. 1107. 

By 1. Will.lS Miuy, c. 18. f. 11. JiQlrfv'g 


min Jim, and by 31. Gio. 3. c. 3a. Roman 
catholic priejh, are, under certain con¬ 
ditions, exempted from ferving the office 
of overfeer, and therefore a clergyman of the 
church >f England may be fuppofed exempt¬ 
ed ; for it cannot be • uagined, that the 
lc^iftature intended to confer greater pri¬ 
vileges on jeftaiiiS than f’.e regular clergy 
weic underftood to potleis: but there 
docs not appear to be any decided cafe 
precifely to this point. 


■& 


Anonymous. Cafe *9®*. 

F LR CURIAM. If a witnelscomc voluntarily to give evidence 

without a fubptVMi, confidcration fliall be had of the party’s ffiaii have hits*, 
charge in maintaining him (a). fwa. 

2. Stra. 11 jo. Dougl. j 

(a) See 5. Eix. c y f. 12. 


■2 

c 

Cafe 


’ The Queen againft Pugh and Others. 

N INQUISITION was taken before two jufticcs of the An inquifit^ 
- u peace againft the defendant for a riot , upon the ftatute of for * 

13. Hen. 4. c. 7. And the caption was, « Inquisitio capta KtfSSSSSS 

the ftatute 13. Hen. 4. c. 7. but may conclude generally i-rtra f*wk.n Jlatuti .— S. C. Holt, 636. Cjty 
Car. 564. 2. Hawk. P. C. ch. 23. f. 70. ch. 25 f. 1-0. 

VOL.VI. O u pro 

f 
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'Tjt* Qo»»» tt pro domina regina in com. H. fuperfacramentum t lie. duodt, tm 
w proborttm tt Ugalium hominum , lie. qui adtunc ft ibidem tin- 
“ pannelat* jurat, tt triaf t lie. ad inqtfirend’ dt rioi&tfin.ra 
“ formamflat'-f generally. 

Brother ick took exception, that in the whole inquifition 
there was not a word of the ftatute of 13. Hen. 4. c. 7. and 
quoted Crompton (a), and Lombard (h) t that precedents on this 
♦ [ 141 j ftatute * particularly deferibe the ftatute, and (hew the whole 
proceedings of the juftices to be precifelypurfuant to it. 

Sed non allocatur. 


juftices of peace For per Curiam, the juftices have power to inquire of all 
aay inquire of riots and routs whatfoever by this ftatute; and if a forcible entry 
“£ er be made by three, for fewer cannot commit a riot , the juftices 
fee *tinder 8. ma / * n( l u ' re °f it by the ftatute of 13. Hen. 4. c. 7. and fine ac- 
8 m. 6 . c.9. " cording to the ftatute of 8. Hen. 6. c. 9. and award reftitution ; 

for a fubfequent ftatute that gives a greater punilhment, does not 
59s . 3 * take away the power given by a picccdent ftatute (c). 

3. Mod. 141. 1. Hawk. P. C. c. 65. f. 39. 

Iswhatmanner And the inquifition may be taken any where elfe as well as 
jpAteesthall re- U po n the place j but if the information given to the juftices be, 
anos ' that the riot continues, they ought to go and convid them, anJ 
record it upon the view , under penalty of a hundred pounds} but 
they may inquire, where the riot does not continue, any time 
within a month. 

Juftices to In- But per Holt, Chief JuJltce , If they will not inquire within 
within the the month) they forfeit the penalty; but notwithftanding, they 
may inquire after, viz. when they have iftiied a precept within the 
month to inquire. 

* * * * * 

And here per Curiam, If a number of people meet to do an 
unlawful a&, and after they have met they do it not, that is an 
unlawful a(fembly y but not a t iot. Alfo, If they meet to do an 
act that in itfclf is not lawful, but is not an aft of violence or force, 
and they do it, that is no riot , but an unlawful ajftmbly ; and upon 
this foundation, the aiTembling in conventicles in the time of 
King Charles the Second\ by the better opinion, was held no riot. 
3.'Burr. 1163. 1. Hawk. P. C. ch.65. f. $. Ld. Ray. 965. mo. 

' ^ («) Ciomp. Juft. zz8. that a ftatute inflifting a left pu- 

( 4 ) Lamb. Juft nidiment is a virtual repeal of a ftatute 

(e) See Rex a. Cator, 4. Burr. aoz6. inciting a greater punilluncat for tba 
and Ratv. Davis, Cafes in Crown Law, lame offence. 


». Hawk. P. C. 
Afj. f. 31. 

Oiftindion be¬ 
tween • mt and 
ft jmknfiJ of- 


r, it9. 
Qftth. 583. 

• 593 - 595 - 


f Cafe 198. 

fjis Court will 
qpt grant an at¬ 
tachment in the 


Anonymous. 

AN AFFIDAVIT was made of a rtfeous of one taken by 
** mefne procefs , and thereupon an attachment was moved for. 


fttft inftance on the affidavit of a refeuej but if the (heriff return a rtfeue, that is of itfelf a rnmSiim, 
tnd the attachment will go of couife.—Port. 173. a 10. 3. Lev. 46. Annally, its. a. Salk. 58S. 

S. Mod. 110.340.34a. 3. Peer Wms. 484. Ld. Ray. 589. iz. Mod. 10. 94. 447. 556. Sayer, 
«|S. i.Stra, 531.dz4.mfi. 4. Burr. ZIZ9. Tidd’sPrac. no. 


Per 



W t ‘ 

fiafter "Term, 3. Queen Anne, th IB. ft. 

. 1?er Curiam. Upon a return of refcous it would go of courfe. 

^ jKltdlotT, Chief fujlicty would diftinguifh between this and 
(he cafe of refcous upon a writ of execution (a), for there the Sheriff 
cannot return a refcous , and therefore the Court can have no other 
ground for an attachment but affidavits, and ought to be contented 
therewith} but here a refcous might be returned, which being 
matter of record, and by confequence a better motive, ought to 
be given to the Court 

Yet the Court feemed againft: him, and a rule was granted 
toihewcaufe why attachment fhould not go. 


A NOM titan. : 


(«} Touching the difference of refcues 
on mjne frccrjs, and thofe of perfons ta¬ 
ken in mention, fee i. Cro. 33. 77.17$. 
s Cro. 189. 360. Pop. 189. 3. BuL 198. 
Dyer. 212. 341. 3. Lev. 44. and 1. Salk. 


586. Poft. aao. See alfolrft. Leg. 176. 
394. to 400. See aMo t. Hawk. ch. 6s. 
f. a. ti. 18. to 23. Note re thtformer 
edition. 


/—r -' I -TI- ■ 

*i «4* 1 

* Smith againft Harmon. Cafe 199. 

HE plaintiff as adminiftrator to J.S. fues Out a f ire facias If a piainti/F fi» 

againft the defendant’s teftator, fetting forth, that his inteftate a " *»*•**» «sd' 

fued the defendant in this court in an aftion, Sec. and that in that ** 

fuit tali ter proceftum fuit , that he recovered damages againft him j 

but that before the return of a writ of inquiry of damages, die beic e writ 

inteftate died; and that adminiftration was committed to die now 

plaintiff. and W* f*** 

r mftnttr flies • 

The writ commands the fheriff to fummon the defendant to f*da» am 
{hew what he can, why damages fhould not be affeffed, and judg> j^8 
ment final for the adminiftrator, according to the late flatute of * M| VH ^ 
8. and 9. Will . 3. c. 11. being “ an aft for preventing frivolous judgment Aw- - 
“ and vexatious fuits.” vend againft . 

The defendant is returned “ fummoned,” and appears, and as bond^aadntbSf 
to the aflefling of damages, fays nothing againft that} but fays, he has no afltaf 
that when they are affefled, that the plaintiff ought not to recover ** th^ 
them, for that his teftator (for the defendant was an executor, and *!»%*’?*«* 
was fued as fuch) did owe fuch a fum by bond to A. B. who fued rtnri not aiittw’t 
the now defendant upon the faid bond, and recovered againft him, rife a ttrfm*lre«. 
and averred it to be a juft debt, and that he had affets but to fuch prf**tive e» 

, value, which,&c. 

To which plea the plaintiff demurs generally. tdtoree istofc 

bte mig|K htn 

Penoelly, Serjeant^ now maintained the demurrer for two made to the writ ' 

rea _ . the writ in this- : 

First, This matter is not pleadable within the intent of the caft fhould be 
ftatute, for the aft never meant to give a defendant leave to plead tc *** ' 

* to otar the jnn f 

aunt of the Court why the damages fhould not be affeffed.—S.C. i. Salk. 315. S.C. Holt, 314. £-" ! 

Keb. 55.310. 477. *. Keb. 548. 1. Sid. 131. Raym. 16. 55. 3. Keb. 160. I. Salk. 1 4s. 

Farefl. 64, 65,&c. *. Vert. 119. 474 - Ld - Ray- 4«- tbj 589. 679. 1049. 

O 2 


any 
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any thing in bar of the original action, but only to put him in t ie. 
room of the firft defendant, or to enable fuch a continuance of nf./V 
fait as might have been if neither party had died, and site 
Itot i» Sim- 8. Cendant the advantage of any error in law onthe fecc of the for- 
* . ' * mer proceeding, in order to ftay final judgment, as may appear bjr 

V the very, words of the aft, which are: “If any plaintiff happen to 

“ die after an interlocutory judgment, and before a final judgment. 
M obtained therein, the laid aftion lhall not abate by reafon thereof 
M if fuch aftion might be originally profeeuted or maintained by . 
** the executors or adminiftrators of fuch plaintiff. And if the de* 
ct fendant die after fuch interlocutory judgment, and before final 
“ judgment therein obtained, the faid aftion lhall not abate, if fuch 
M aftion might be originally profeeuted or maintained againft the 
“ executors or adminiftrators of fuch defendant} and the plaintiff, 
u or, if he be dead after fuch interlocutory judgment, his executors 
“ or adminiftrators lhall and may have a feire facias againft the 
“ defendant, if living after fuch interlocutory judgment, or if he 
u died after, then againft his executors or adminiftrators, to Ihew 
** caufe why damages in fuch aftion Ihould not be afteffed and re- 
“ covered by him or them ; and if fuch defendant, his executors 
“ or adminiftrators, (hall appear at return of fuch writ, and not 
“ ihew or al ledge any matter lufficient to arreji the final judgment , 
“ &c. that thereupon a writ of inquiry of damages fliall bo *' 
a * awarded, which being executed and returned, judgment final 
** lhall be given, &c.” So that the ftatute in this cafe only calls 
in tfie firft defendant’s executor or adminiftrator to enable him to 
do whatever his teftator or inteftatc might have done, had he lived} 
and if he had lived, he could not have offered fuch a plea as this; 
therefore the ftatute makes ufeof the word “arreft of judgment,” 
which is a known term in the law : and when an aft of parliament 
makes ufe of fuch a term generally, it lhall receive the fame fenle 
that the common law takes it in, and no other (a). By the old 


■4 

’ [ *43 3 

s ai< 

Sid. iji. 

. Mod. 5, ^ 

f sVeni 235. 
K«b. 477. 
594 - 

% Keb. 160. 



Hob. 162. 
Ante, 24. 


-^rS.* 4 * books, after verdift, the defendant had a day given him to plead 
^|peb*5£ 310. * n arr «ft judgment; and this was done formerly, like other 



■ . » UHlibllMM lltuui* VV ■ HM1VJ tllVIt I’liJI WVUJf J «*C» Id b Hi ) lUlgklb M1W V V 

’IP*®*’ * 3 °" in arreft of judgment fuch matter as the party himfelf might have 

pleaded^}. Itisobjefted, that if he cannot plead this plea, it will be 
, of great mifehief to him, for he cannot plead this interlocutory 
judgment to the bond, there being nothing yet certain, and that if he 
cannot plead the judgment upon the bond to this, the final judg- 
*’ jnent will be a confcflion of aft'ets, and a devajlavit in him. To 
which he gave thefc two aufwers : First, that it would not be a 
confefiion of aft'ets j for if an executor plead “plene adminijlravit” 


M Hdb. 97. 

Ih ) Vide 5. Hen. 7. pi. 13. a. Ro.Ab. 
7 * 6 . 12. Hen. 4. pL 24. Raft. Brief, a 
precedent of a pica in arreft of judgment. 


Co. Fnt Err.’ 95. Vide f. Vent 347. 
which does not at all feem for him. YeL 
152. 1. Cro. Jac. azo. feems more to his 

purpofe. Not* to former edition. 

> 

and 



' * J 1 wf ■ ■ 4 ■ * *- . * 9 

Bafter Twm, 3. Queeri Anne, In & St; 

(T\ . ! ' 

aha the; plaintiff reply “ affets , and'the defendant relifia verifi - 
) WcttM efemvit aflionm, nit quin ip ft dftinet , this is no confdfion 
onK«?^7^. ‘ Sfcondly, he is not privy to the firft judgment, 
but it is givdn upon the default of his executor, and not his; and 
betides, if "by the ftatute he cannot plead this plea, without ques¬ 
tion the not doing of an impoflibility will not make a, man guilty 
of a devajiavit. 


Secondly, He argued, that the matter of the plea, in cafe the 
defendant might plead in bar, within the meaning of the Astute, 
was not a fufticicnt bar; for the plaintiffs right now being upon 
record, is of a fuperior nature to a debt by bond, and therefore debt 
by bond recovered fincc the interlocutory judgment is no plea to 
it} for, iince the ftatute, by the judgment the nature of the debt 
.continues altered; but at common law, if the nature of the debt 
was at all altered by the interlocutory judgment, yet by the abate¬ 
ment of the fuit before filial judgment* it re-alTumed its firft nature 
again; but it is not fo now iince the ftatute, for now the party 
cannot refort to the firft remedy by action. By Dyer, and Man- 
Wood fA',the award of a writ of inquiry is a kind of a judgment: 
and he relied much on the cafe of Burnett v. He!Jen (r). 

one argued of the other fide. * 

* Holt, Chief Ju/lice, This ftatute has now eftablifiled the 
interlocutory judgment , and it never was the intent of it that the 
executor fliould fay more than the veiv party might have faid, and 
its meaning was to put the executor in the fame condition with 
the teftator; and now he pleads in bar of the original a&ion, 
which lies not in his mouth to do. The next thin" is, Where is 
there any mifehief to the executor ? None at all, jor judgment 
fhall here be given, that the plaintiff Hull recover ih huts teftato - 
ris, and in like manner of cofts ; for die judgment here ihall not be 
as ufually, w of cofts of goods of the teftator// ac ft non oftheexccu- 
“ tor’s goods;” but fuel) judgment iliall be as ihall only affect the 
affets , bccaufe it Ihall be juft as if judgment final had been againft 
the teftator in his life time. Then if he be excluded from plead¬ 
ing in this cafe, he does not admit affetSy fo he is as much at 
large as if the judgment had been actually complcatcd in the tef- 
tator’s life (d) ; and furely the debt, the right whereof now appears 
on record, is of a higher nature than debt upon a bond, though the 
quantum of it be not afeertained. If an indebitatus be brought 
againft an executor, and he plead that his teftator did covenant 
feveral things, and that the covenant was broke, and that the 
damages thereof amount to fo much, and (hews that he has no 
more aflets, it will be a good plea, though the damages be not 
certain any more than here, if an executor voluntarily pay a 



(а) Hob. 178. 1. Roll. Abr. 9*9. (.) 1. Lev. 277. Raym. *10. 

pL 3. (</) Sec Hawkes v. Saunders, Cowp. 

(б) 3. Leon. 68. 29;. 
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Jlatute , 
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; ■' *S3 v M u }*> a r judgment had again* his teftator, it is a dtiffl* 

• HjEhS*. tavit * but after death of the teftator, execution be taken $ut 1 
, s.Leon. 44. ? nd ««cuted, he may plrad it to * fare facias upon the ju^gr.^' 

: * Keb. »j. becaufe he could not hinder execution} and that is And. 208, 200, 
H Lev. *65. And he put the cafe of Burnet v. Holden (a), A teftator had jude- 
f ment again* him upon afumpfit, and fare facias again* executor 

JJ ern * ,I7 ' thereuponi he pleads a verdid again* his teftator in his life-time, 
rac.Chan.i88. 811(1 judgment again* him as executor upon 1 -j.Car.2. c.8. and pay- 
5J4* nient thereof; and it was held a good plea, and that now the judg- 

ao. Mod. 408. ment was to be confidered as given againft the teftator himfelf: and 
« S m«i im Hale ’ CbirfJujlice, there laid, that if the judgment had been at 
5 jUy.’jjw. £ ommon , law a 6 aii;ft the teftator himfelf, after his death it had 
Fiug 77. t**" well pleadable by the executor until reverfed, for the executor 

9. Peer Wms. could not falfify it in pleading. 

S96. 447. 

5. Peer Wrns. And Po w e l l, fuff ice, agreeing in omnibus , put this cafe in ac- 

£17. 330.40a count. The judgment is, that the defendant account} a feire 
CafesT.T. a»7. facias lay for the executor before this ftatute} yet the party could 
plead nothing againft the firft judgment. 7 

^ Holt, Chief fujlice. This feire f.cias is not lo good as it 
lhould be, for it Ihould be feire facias ad audiendum judicium , 

[ 145 ] that is > S ivin 6 them da y to come 811(1 hear judgment of the Court.. 

• And at another day, none appearing for the defendant, per 
totam Curiam, the plaintilF had judgment niji in three days, 
and the rule was afterwards made abfolute ; 7 * 

Ante, i 4 |. 144* Holt, Chief JuJlice , declaring, that the fecond point was not 
j. Lw. 114, in queftionhere, but that they were very clear upon the firft • 

I*Mod 170 311(1 that the executor cculd Jlot P lead a releafe here though to 

.V«jeh. g4. 3 himfelf, and therefore the not pleading of it would not be a dt- 

vaftavit . 

(*) *• * 77 * *• Mod. 6. Raym. a 10. 


L Cafe 200. Anonymous. 

Cad delivery of LlOLT, Chief Juft ice. The gaol delivery of Middlfex is held 
‘AfMf x, haw within the city of London by prescription, but the oyer and 

r“m Wcff * terminer is not fo, but at Hicks*s Hall in the county of Middlefex\ 
| „ *> that though of common right the gaol delivery ought to be 

within the proper county, yet cullom and ulage, time out of mind, 
may make it otherwile. • 


Anonymous, 


Cafe 20r. 

H OLT ’ Commiflioners to aflefs taxes cannot 

£^,7 2L . compel the inhabitants to come before them out of the Conn¬ 
ie mi Mm ° 7 » "’ill com « voluntarily, it will be well. 

ttmtopoy. 


Ano- 
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Anonymous. Cafe ao%:K| 

’ /WIT*ordinary commits adminiftration out of his dioccfe or pro- An ordinary 
** vince: an ordinary of Ireland may commit adminiftration - 

here in England of goods within his dioccfc. nation of good* ! 

In E*iUnd.-lA- Ray. j6a. 85^ 


The Queen againjl Leech. 

1 EECH was indited for a publick nuifance to Billingfgate - 
*-» Dock. 

The indi£tment fet forth, that BilUngfgate-Dack was a common 
dock, to which all fmall (hips coming with provision to the mar¬ 
kets of London might come, but that no great (hip ought or ufed 
to come there j that, notwithftanding, the defendant brought a 
great (hip of three.hundred ton into it, ad commune nocumentum 
of all the queen’s fubje&s, See. 

It was excepted, on motion for quafhing of this indictment, 
that it was inconfiftent to fay that a place is a common dock, and 
that it would be a nuifance for a great lhip to come there ; for a 
common dock in its nature is free for all fhips. 

'Sy 

Rut PER Curiam, Why may there not be a common dock only 
for (mall fhips, as well as a common pack and horfeway ; and if a 
man with a cart ufe fuch a way, fo as to plow it, and render it 
lefs convenient for riders, will not that be a nuifance indi&ablc. 
Befides, we never quafh indictments for nuifances. But if a 
-nuifance be removed, and the party confcfs it, it will be a great 
mitigation of the fine, that is, the removal will; and it may, in that 
cafe, be proper to offer affidavits to leflen the offence to the 
Court, but not otherwife. 

And they put the defendant to demur, which he did; quod nota. 


Cafe aoj. 

•4 

If a man faring a 
large lhip of 1 
three hundred -- 
tons into Jft&i 
linefgateDoci.bg 
may be indited 
for a pub&c. 
nuifance to the 
dock. 

1. Hawk, ch.75, 
a. Hawk. ch. to. 
fee. 59. and ch.' 
as. fee. 3$. 61. 
xa. Mod. 34a. 
510. $19. «s<, 
635. 640. 


*[ 146 J 

Cafe 204. ‘ 


* Williams again ft Jackfon. 

T TPON a point, what notice fhould be given to defendants of whatuafcr . j 
L trials, and of executing of writs of inquiry, thefe points were ought to be giy- 4 
agreed by the Court: 

First, That convenient notice was as much necej&ry, and *■ 
fit to be given, of the executing of a writ of inquiry, as of f uny, ,51?.^ 

a trial (a). 35«- '''% 

*. Salk. 465. 647. 650. In A. Leg. 64. 141,4.193, Sx. 8. Mod. 366. Corny. Rep. 35. 11. Mot, 
237. la. Mod. 435. 515. t. Barnes, S4.20s- 22J. 189. 302. 2. Barnes, 203.237. Ld. Ray. 35** 

5. Com. Dig. “ Pleader" (Z. a.). Impey, 400. 

fTherefore where a Term’s notice of mud be given in all cafes where the pro- 
trrnl is required, there muft, at the fame ceedings have been delayed, except by 
diftance of time, be like notice of cxe- ir junflion out of chancery, tor tour ler.iw. 
cuting a wit of inquiry, Peyton w. Bur- Rule Mich. Tctiu, 4. -*»• 

***"•_ Secondly, 
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^iiAMt Secondly, That by a late rule of Court, if a writ of inquiry 
. ■ 'sgmn/t or j/Tuc be to be tried in London or MiddUfex , and the defendant 
^vJac** 0 *. |j v# nQt a jj OVC f ort y m jl eS off, eight days notice will fufficerfrit 
if it be above forty miles off, there ought to be fourteen days 
notice in either cafe. 


Thirdly, That the reafon is the fame in all other cafes, 
where the parties are above forty miles diftant from the place 
where the trial is to be, though they be country caufes: yet be- 
caufe it is an ancient rule, that eight days notice mould be fufficient 
in all country caufesy and that had been done in the cate now in 
queftion, it being a country caufe, the execution of the writ of 
inquiry ftood. 

And the Court faid, They would confider of altering the 
rule (a). 


"fatf /Jim Jays And pfr Cup.iam, The reafon why by common law there are 
between trfte fifteen days between the teftc and the return of prccefs, is, becaufe 

fxA resum 

of that was thought a fufficient time to come from any part of the' 

r 0 "*. 

kingdom to another, for at twenty miles a-day a man in fifteen 
9| P Salk. 599. days will go all over the land. 

Cto, Elia. 73S. 8. Mod. 31. 305. 10. Mod. 8*. 11. Mod. 235. 12. Mod. 524. Skin. 633 

^ Bac. Abr.422. 2. fil. Rep. 922. Sira. Sit. s. Ld. Ray. 1528. 6. Com. Dig. “ Proctfa” IW. 
a. 765. 917. 


(a) It does not appear that the rule has Cromp. Pratt. 285. Barnes, 203. 
been altered, lmpcy ’s Pratt. 5. edit. 400. 


Cafe 305. 

to the ju- 
gjfdittionas well 
inferior as fu- 
g#rior courts 
' Rift he verified 
reatk, and ten- 
td in yojon 
jMiilc the Court 



Sparks againjl Wood. 

PjEBT was brought in London ; A prohibition was moved for, 
and ruled nifty upon fuggeftion mat the defendant had ten¬ 
dered for plea bdow, that the caufe arofe out of their jurifdiction, 
and offered to make oath of the truth of his pica. 

Now it was fhewed, that he tendered the plea after the Court 
was up, whereas it fhould he in propria per/budy and in court: 
and though an affidavit was offered here of the truth of the plea, 
and one Turner's Cnje quoted out of l.utwycbe (b)y where a 
prohibition had been granted upon fuch an affidavit here above 
without oath of it below; 

Yet by Powei.i., Powys, and Gould, JuJlicey ahfente Holt, 
Chief jujiicey the rule was difeharged; for in all pleas that ouft 
a court of jurifvli&ion, whether inferior or fuperior, there muff be 
oath in that very court of the truth of the plea (c). 

£>uarcy if they refufe the oaths. 


{(•) 2. Lutw. 1023. 

(r) See4 and5 .Ann. c. 16. and Mr. 


Gwilliin’s Edition of Bacon’s Abr. vol. i. 
26. 
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* Cragg againft Bowman. Cafe 106. . 

At Nisi PRIUS, before Trevor, Chief Juftice of the 
Common-Pleas. 


lodged and boarded with him for nigh a twelve-month: 
likewife at the charge of her lying-in. 


A FEME COVERT had parted from her hufband by confent, K */«**««*«, 
who allowed her ftparate maintenance. She came from re- 

Beverley in Yorkjhirc, where the hulband lived, to London \ where, ctWm%zfeparm 
living in adultery , fome four years after (he became big with maintenance, * 
child and in that condition came to lodge with the plaintiff, who commit adultery, 
did not fully appear to have known any thing of the matter, and *nc«*be*lla ■ 

he was b j e t0 j^ r 
Ante, 105. 

Now the action was brought againft the hufband for this debt; t6i> **" 
and all this matter appeared on evidence. 1 Salk t 

The Chief Justicf. ordered the plaintiff to be called ; for he ”^‘ eb ”g‘ 
faid, that though the hufband be bound to pay the wife’s debts for * 9 ‘ 337 ‘ 
her reafonable provifion, yet if fhe part from him, efpecially by 1. Mod. 114. 
reafon of her milbehaviour, as here it mu ft be prefumed fire did, i-Sid. 117. 4*5* 
fhe living in adultery after the feparation, and he allows her a acc * 

> aintenance, he (hall never after be charged with her debts, un- L ^,‘ 
t}l*a new cohabitation. a. Vcm. 386. 

Note, Here the woman lived very decently and modeftly all ^/chan?** 
the while (he was in the plaintiff's houfe ; and alfo it was proved, 50a. 239. 49#, 

that her maintenance was duly paid to her (a). 11. Mod. 24*. 

12. Mod. 244^ 

276. 37*. Ld. Ray. 444. 1006. Stra. 127. 647. 706. 875. 1122. 1214. 2. EL Rep. tigj* 


(*) See the cafe »f Robinfon v. Gof- borough, Co. B. L. 32. Barwdl 
nold, port. J71. Sparrow n. Caruthcrs, Brooks, Cook H. L. 36. Corbet v. Pol- 
a. Bl. Rep. 197. Hatchett «/. Baddclcy, nit2, 1. Term Rep. 5. 
a. Bl. Rep. Ringftcad v. Lancf- 


Popley againjl Afhlj\ 

T HE defendant being a captain of a flvp, took feveral goods 
for the ufe of die lhip from the plaintiff, who fent his fervant 
with a bill to him for his money. The defendant orders the 
fervant to write him a receipt for the money, which he did, and 
thereupon he gives him a note upon a third perfon, payable in 
two months. The mafter fent feveral times to the third perform 
to prefent him the note, but could not get fight of him within 
the time at which the mouey was payable: the party breaks. 

This a&ion was now brought for the money againft the 
captain; and all this appearing on evidence, and that the captain 
went to fea next day after he gave the note, 

Gilb. E. R. 155- 
910. 1175* x*9S. 


to. Mod, 109. 
1248. 


u. Mod. 241. 408. 317, Stra. 413. 


Cafe 207... 

A draft ott^g 
third perfoapY; 
en by a vetum 
to a vendor hi 
payment, wiflP 
not difeharge • 
the debt, if dk 
drawee is not | 
be found, ap 
the holder g| 
due but imf 
feftual diligetri 
to get it puS 

s. c. Hob, sal 
Poft. 301. t 
508 . s$o. yo 

Hol* 
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Sorter Holt, Chief Juflice, direfted for the plaintiff. And he fofd, 

that if a man give a note upon a third perfon in payment, and die 
5KtY ' other take it abfolutely as payment (a), yet if me drawer knew 
the third perfon to be breaking, or in a foiling condition, and die 
receiver of the note ufes all reafonable diligence to get payment, 
but cannot, this is a fraud, and therefore no payment j and here 
was no laches in the plaintiff} for the party foiled before the 
money was payable, and the captain was gone to fea, fo he could 
not bring him back to him to give him notice: but if a man 
* r j «g "j * take a note, and after it is payable makes no demand, and that he 
*- ** J might be paid if he had been diligent enough, there if the party, 
on whom the note is, foils, it is at his peril that took the note ( b ). 

(a) See Clarke v. Mundal, i, Salk, fonable time was formerly confidered as a 
124. 3. Salk. 68. mailer of fait for the opinions of the 

</') By 3. and 4. Ann. c. 9. f. 7. jury under all the circumftances of each 
If any perfon accept a bill of exchange cafe, Hankcyv. Ttottman, 1. Black, 
for and in fatlsfaftion ot any fomier Rep. 1. but it is at length fettled that 
debt, or fum of money formerly due to this is a queftion of law for the decifton t 
him, this lhall be accounted and ef- of the Court, Tindal w. Brown, 1. Term 
teemed a full and compleat payment Rep. 167. And as to what lias been 
of fuch debt, if fuch perfon, accept- considered reafonable time upon this Tub¬ 
ing of any fuch bill for his debt, do not je&, fee Taflcll v. Lewis, t. Ld. Ray. 
take his due courfe to obtain payment 744. Blefaid v. Hurft, j. Burr. 2670. 
of it, by endeavouring to get the fame Goodall v. Dolly, 1. Term Rep. yS^ 
accepted and paid, &c." The due Coleman v. Sayer, a. Stra. 829. Dagwn 
coutfc is to demand payment at the time v. Weatherby, 2. BL Rep. 747. Tindai 
the- bill becomes due, or to give notice v. Brown, r. Term Rep. 170. Metcalf 
wirhin a reafonable time to the parties to v. Hale, cited Dough 51$. 1. Term 

whom he means torefort for payment, of Rep. tjx. 
its not being paid. What dull be a rea- 


Cafe208. 

An a&ion will 
- not lie at com 
mon-law for 
calling an un¬ 
married woman 
.'at where, and 
: therefore, if to 
. filch.« charge in 
declaration 
■jt $her words 

[ which are a El ton- 
• at He be joined, 
t-jjfUA entire dama- 
ftrer given, the 
efirdgment (hall 
airefted, al- 
s though the fe- 
i'tond count al- 

ffedge* jfcci it da - 

W* 


s*- 


I. Vei't. 
bt 1 a. 666 


Graves againft Blanchett. 

A N aft ion on the cafe for words: The plaintiff declared fot 
* ^ words fpokc at feveral times. 

The firft were, “ She is a whore, and has had a baftard by her 
tc father’s apprenticealledging a colloquium: The other, M Thou 
w art a whore, and hadft a bajlard by your father’s apprentice 
quorum quidem aliorutn verborum propalatione , (!fc. fuch a one 
who courted her for a wife, and was ready to marry her, fell off: 
There was a verdift for the plaintiff, and intire damages. 

It was moved in arrejl of judgment, that the firft words 
were not aftionablc, the fpecial damages being tied up to the 
latter words by the word aliorum. 

And per Curiam, If it were res nova , it were reafonable to 
make the firft words aftionablc, for no greater misfortune can 
t>efoll a young woman, whofe well-doing depends upon her having 
a good hufband, than to be reputed a whore ; but the authorities 
aie too many and great to run counter to them; and the reafon 
of them is that fornication is a fpiritual offence, not punifhable at 
4. j. Sid. 396. Huh. 296. Carth. 498. 10. Mod. 585. iz. Mod. 597, 

W'- % J‘ r® 47 * 54S* JLd. Rjy. 710. j^c.4. 1007. 


common 
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common law ; and an aftion lhall not He for charging one with an 

offence of which the law takes no notice, without /pedal w ' 

damages (a ); and if Anne Davis’s Cafe [b) had been puriued, as it " 

has been contradifted, it would do: There was a time when 

hereticis were put to death, yet it never was a&ionable to call a 

man a heretick (c). 

And the judgment arretted, viz. quod quer* nihil’ cap*, &c. 

(a) See Salter e, Browne, Cro.Car.436. (r) See 1. Com. Dig. “ A&ion of De* 

(i) ** famation" (F.) 

Harvey againfi Broad. ’ Cafe 209. 

J UDGMENT was given by default in the common-pleas, and a if a writ be r*. 

writ of error of it there. Upon the general error atligned, it £ ?*" 
was ihewed, that the writ of inquiry was returnable Tres Trim- fourteenth of 
tatis, which in fa£t happened to be Sunday the fourteenth of June. June up 

The writ was returned executed the fourteenth of June ult . iL Xy 
praterit ’, which mutt be a year before. to tbe year. 

Per Curiam. A writ of inquiry may be executed on the day t ^ 6 . IS * 
on which it is returnable, and the ult' praterit* is but a mi ft alee, s. c. a. SaUt 
th.' return being made after the fourteenth day; and the ult’ pra - 62 6 - 
ter it’ was intended to go to the day, and not to the year , and 9 ' Ho,t * 
therefore you may amend it in common-pleas. J 

But what is fatal is, that Tres Trinitatis is the Sunday, and If . a T rit 
right effoin-day of the Term; and though the eftbins be kept on Steon^aSSk 
Monday, yet a writ returnable Tres Trinitatis , when that fells on it is void. ^* 
a Sunday , though the return be kept on the next day, cannot be "-Mod. im 
executed on ths rnext day. 

w And therefore the judgment was reverfed nlfi (a). 

(a) See the Cafe of Davy v. Slater, 1595. t. Bl. Rep. 496. 516. 

{toft 250. Swan v. Browne, 3. Burr. 


‘'“a. OAR. 

LA. Ray. 155^ 

Sellon’s Praft. 
x 3* 


* Cole againfl Turner. * [ 149 J * 

Before Holt, Chief Juftice, at nisi prius. Cafe 210 

TIOLT, Chief Juftice, upon evidence in trcfpafs for aflault and to touch ano- 
Ta battery, declared, therinangerj • 

though in thti 

First, That the leaft touching of another in anger is a bat- flighted degmy 
tery. or under pro* 

tence of puffing. 

Secondly, If two or more meet in a narrow paflage, and »*, inlaw, a*<jjl 
without any violence or dcfign of harm, the one touches the other : 

gently, it will be no battery. Poft.”^ “t 

a. R0U.Rep.j4j. Carth. 4S0. 491. x. Mod. 3. Jones, 444. Ld. Ray. 6a. 231. a. Ccn.Dk, 
« Battery" (A.). 1. Hawk. P. C ch. 6». f. a. 1. Bac. Abr. 154. 

Thirdly, 
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4 ‘ ‘ * 

Ibi kftion by 
hufband and 
Wife for a bat¬ 
tery on fotb, 

Conducting ad 
d ipfo'Utn t 
is bad. 

Ante, 127. 


Thirdly, If any of them ufe violence againft the other, to 
force his way in a rude inordinate manner, it will be a battery; 
or any druggie about the pafi'age to that degree as may do hurt, 
will be a battery [a). 

Note, It was iij. action of battery by hufband and wife, for a 
battery upon the hufband and wife, ad damnum Ip/orumi and 
though the plaintiff had a verdict, yet the Chief Justice faid, 
he fhould never have judgment. 

And the judgment was after arrefted above upon that ex¬ 
ception. 

(<i) Sec Year Books 7. Edw. 4. pi. 16. and Bro. Abr. “ Trefpafs” 236. 336. 
the 3. 4. pi. 9. the 21. Aifize, pL 60. 


Cafe 211» 


Turner agahijt Nurfe. 


* 

v aN order of the court of chancery is not to be given in 
b»of A evidence, without producing a copy of the bill on which 
* no it was made (,'), yet a commiffion out of chancery to abut and 
bound certain land, 1 cturned and acquicfced under, and an enjoy¬ 
ment svojdingiy, is good evidence of the land fo bounded being 
rightly bounded; but a bare commiffion returned without more, 
is no evidence at all. 


M trier or 
iare ammijjh 

chancery is 
evidence, 
jpbft. 225. 

;|S. Salk. 278- 
*S 1^-286. 555. 

¥ 

m. Moth 129. 

141, 8. Med. 75. 181. 322. 9. M<*l. b6. 11. Mod. 110. <2. Mod. 136. 231. 1. Vern. 413. 
«j}i. Gdb. E. R. 16. 1 -it/g. 197. Sira. 1C2. 401. 545. 920. Ld. Ray. 220. 311. 388. 473. 501. 

$$*>. 893- JQ73- ” 66 - 


(A) In an adl ion upon a wager, wlic- evidence witliout producing the mimae- 
ther a decree of the court of chancery itoi itfelf, and fuch copy need tot baton 

v/ould be revu fed on appeal ro the hnufc lumps, Jones v. Ratine, vOVvp. 17. 

of lords, a copy of the reverfal isfufiicitilt 


s. 

‘ .Cafe 212. 

»* “ 

.’flpf grantee ot 
^Knvck has, of 
*jhe*efllty,aright 

*&' way w il » 

|jff*r the land of 
Soother. 

if* 

m 



r# *• 

,Wilf. 1x4. 

' Caen. Dig. 


Anonymous. 

pFR CURIAM. First, If a man, either by grant or pre- 
feription, have a right to wreck thrown upon another’s land, 
of necelfary confequence he has a right to a way over the fame 
land to take it. 

Secondly, The very pofTeffion of the wreck is in him that 
has fuch right before any feizure. 

Originally all wrecks were in the crown, and the king has a 
right to way over any man’s ground for his wreck; and the feme 
privilege goes to graytec thereof. 


Hal* 
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Hale agdinji Clare. 

A WRIT OF ERROR of a judgment in the palace-court^ and 
a variance between the plaint and the declaration , vi^. that 
the plaint was entered at die fuit of C. F. gent-rally, and the de¬ 
claration was C. F. executor, Sic. ; fo that the plaint was in his 
own right, and the declaration as executor. This was alfigned for 
error. 

* Per Curiam. If this variance had been in a record certified 
from the court of common-pleas, between the original and the 
declaration , where the original is only by way of recital, the party 
might alledgc diminution , and have the right original if any cer¬ 
tified j but the difference is between inferior and fuperior courts, 
for no diminution can be alledgcd of a record removed out of an 
inferior court, but the Court muft take it as they find it at firft; 
and this variance is fatal. The want of a plaint in an inferior 
.‘court, is like the want of an original in a fupericr court, and 
therefore curable by verdict (a). So, if there had been ;> verdict 
in this cafe, the queftion would be, Whether we wouli not look 
.upon a plaint in another action to amount to the want of a plaint, 
and foaid it by the verdi&(£). But it being not after verdiift, 
that matter falls not under confideration. 

By THE whole Court the judgment was reverfed. 

(a) See 18. Elm. c. 14. and Parker n. Willis v. Woodhmifc, n-V 2*4. accor- 
Griffon,Cro. Car. 282. riant. But Plat v. Dixon, Cro. Jac. 

( 1 ) See Wilfon’s Cafe, Hob. 130. 10$. conn a. 


^ ' '*.1 

Cafe 21 j* •- 

’ > 

If a plaint In 1% * 
inferior court bfc * 
at the fuit of 
C. F. generally, - 
and the dtekta* 
tion be at the fuif 
of C. F. exeat*, 
ter, the varieM* m 
though fttal bea 
fore, is cured’ 
after verdict. • ^ 

# [ I .5°'l; i 

s. C. 1. Salk'! 
166. 

Poll. 18 1 . . ^ * 
7. Mori, ioj.’ 
Hob. 130. 135, 
264 . 282. 

Cro. Car. 28*. 

1. Junes, 304. 


- K 

* 


r 


■*'- t**' * * 1 


V 

White agahijl Bixlinnm. 


T ESSEE for years brings covenant againft the Ieftor, d< chring 
upon a demife and covenant fur quiet <nj-y/nent, and aftigns 
for breach, that the lefibr entered upon him, and ouik-d him of the 
premiles. 

The defendant pleads, that he entered to diftrain for' rent arrears 
ABsquE HOC that he oufted him de prtcmijjis. 

' To which the plaintiff demurs, thinking the f> averfr ill; becaute 
if he had oufted him of any parcel of the premifes he had t good 
caufe of adtion; therefore he Ihould have trave rf*V, absque hoc 
that he oufted him of the premills, or any part thereof. 

But pf.rCuriam, The plea is well enough in this cafe; for 
if the plaintiff join iffuc upon the matter of the t;ave>J\ , and 
prove oujter of any part, the ifiite will be for him. 

2. Co. x. 8 . Co. i)i. 7. Cro. 914. 2. Saunri. 177. .Yd. 30. x. Vent. : 

1 Lut 317.313. i.Inil. 31S2. Hub, 53. 8. Mod. 318. Corny. 230. 


Cafe 214.’ : 
■ * 

In covenant foy 
quLtenioymert% 
the detendant 
may plead that 
he entered ««to 
“ diftrain, ebf* 
“ / if ioc that 
“ he oufted 
“ Min of the 
“ pr.tmji*" 

witk.ut faying •’ 

‘ ' V> lIKf pill t 

icf.” *'* 

S c\ 2. Salk.,;. 
6 - 9 - 

t 205.177, 
i 8 t 29C. 5 * 9 .’ 
Vaugh.” 174 
571. Lat. ie^ 


And 
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r Wiitlit And the Court took a diverfity between pleading the 

*g*nfl gtntral ijfue, as in debt you muft plead, non debet nec aliquant 

«*o&i*am. inde parcellam, and a fpecial ijftte as this is. See the cafe of 
Robjert v. Andrew fa), and the cafe of Teril v. Dune (b). 

And judgment was given for the defendant. 

(«) Cra. Elis. 84. the ilxth error af- ( 4 ) Dyer's Rep. 115. b. 
figned. 


Cafe 215 The Queen againft The Duchefs of Bucclcugh. 


of ^ Dele more in Hertfordjhire , for fuffering a common bridge to be 
jartoffuchnu- ruinous, and out of repair. 

DOT is liable to 

the whole Thefe points were rcfolved by the whole Court. 
charge- 

S. C. 7. Mod. First, If a manor be holden by the fervice or tenure of re- 
. 54. 98* pairing a bridge, highway, &c. and part of it be afterwards fevered 

a C. 1. Salk. f r0 m the manor, yet the charge or fervice (hall run with it; and 

1 ever y one * the alienees, of ever fo fmall a matter or parcel of 

* [ 1 5 1 J the demefnet or fervices, is anfwerable to the publick for the 

8 C c™’ *Ld w ^°^ e * ^ are contributory among themfelves, 

JUy. 79a. 894. Pott. 191. ajj. 307. 8. Mod. 119. ». Mod. 13. 198. 409. 1. Hawk. P. < 5 . 

77. f. 1. Ld. Ray. 856.1175. 1249. Stra. 180. 900. Salk. 356. 359. 

The alienee of a Secondly, If a manor be holden of the kingly, 

vtce t and the lord fince or before the ftatute of quia emptores 
fc tune t«- a *' en P art c ^ e demefnes, the alienee (hall hold by knight*s-fer- 


The alienee of a 
Manor by Jbriji>r- 
l ftrvict (hall hold 
fly the feme te- 

;«**• 

'The alienee 6f a 
&$anor charged 
.With an annuity 
&MH hold it fo 


&m! 1 hold 
Staffed. 

The kjfd of a 
Mtafirmay dlf- 
jdMHPthe »en- 
4eCt>f it from 

-J 1« — 

pPS"* 

m. manor cannot 
■a fevered. 


jhMtd fevered 
Mn a manor 
dpmotbere-an- 
tased to it. 
t,|fdk 186,187, 


Thirdly, If the lord of a manor grant a rent-charge thereout, 
and alien part oi die demefnesy the alienee (hall hold it charged 
with the rent. 

Fourthly, Upon alienations, or feverance of parcel of the 
manor, the lord may agree to di (charge the land of the repairs ; 
but that only binds himfelf, and fuch as claim under him, and not 
the publick. 

Fifthly, A manor is an entire thing, and not feverable. 

Sixthly, Lands once fevered from a manor, can never after 
become parcel of it in reality, but it may in reputation ; as if 
lands, part of a manor, be aliened away abfolutely, and re-pur- 
chafed, and an unity of pofleflion for a confidence time after. 

Seventhly, 
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Seventhly, Here a park was parcel of a manor, which none 
can have but by grant or prefeription. 

a 

Note, This whole manor was feveral times in THE crown 
as part of the Duchy of Lancafter (0). 


(«) The defendant was cenviRcJ, S. C. 
a. Ld. Ray. 791. but it was afterwards 
moved in arreft of judgment, that the in¬ 
formation only alledged that the defen¬ 
dant “ &r John Rucknal ought to repair 
** the bridge, for that he now is, and for 
** feveral years lad pall was, lord of the 
“ manor, fee.” and did not ihew that 
he was liable to repair the bridge, by rea- 
fon Of tenure, or by prtjcript'mn. And th* 
wholk Court were of opinion, that the 


county was of common right bound to 
repair all public bridges $ that the defen¬ 
dant's being lord of the manor was no 
reafon that he Ihould repair the bridge, 
and that fame particular charge, as ration0 
tenuror, or by fnjcriptiow, ought to have 
been (hewn. And on this obje&ion the 
judgment was arrefted. S. C. 2. I.d. 
Ray. 804. S. C. 7. Mod. 55. Srtalfo 
Reg. v, Watfon, 2. Ld. Ray. 856 


A park muftb* 
bygrant orpre* 
feription. 

Mar. 201. 214, 
The manor of 
Le More was 
part of the Dr. 
cby of Lnufltf, 


Eafter 




EAStSR TERM, 

The Third of Queen Anne, 

A T 

The Sittings 

BEFORE 

Sir John Holt, KnU Chief Jufltce 

o t 

THE COURT OF QUEEN S BENCH. 


Clark againfi Dealy. 

T HE plaintiff as executor brought indebitatus for money 
of the teftator received after his death to the plaintiff's 
ule, and produced the teftator’s debtor, who paid it, as a 
witnefs: but he was rejedted. 

Holt, Chief JuJlice t The plaintiff, by bringing this a&ion, 
(fen lulled a* e* election which he had of fuing the original 
’debtor, or the receiver, and allows of the payment; but if he be 
non-fuit/d , the matter is at large again, arid he may fue the debtor, 
and therefore the debtor fwears to difeharge himfelfj and by con- 
fequence is no witnefs («). 

*83. 385, iS6, 

It appeared also, that another fum of money mentioned in 
the declaration, was found by the defendant in the teftator’s room 
after his death, which he took. 

And per Holt, Chief JuJiict , As to that, the plaintiff mif- 

took his atfion; for he ihould have brought trover, and not an 

indebitatus for money received to his ufe. 

• 

And the plaintiff was non-fuited. 


Cafe a 16. 

In an iffioa by 
an executor a- 
gainft a pefte 
who hadranriawf 
money due n 
the teftator, tho 
original debtor it 
not a competent 
witnefs to pro«ra 
the payment at 
the money. 

S.C Holt, 7J«. 
1. Salk, a?, at. 
287. 

Trover and not 
ajjianffit lies by 
an executor far 
wmij taken out 
of teftator’t 
room after hia 
death. 


(a) But he may be rendered a compe¬ 
tent witnefs by a rettaje of the debt. 


Clarke v. Shce, Cowp. 199. 


The 


Vol.VL 


P 
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Cafe 217. 


* The Queen agaiafl Chapman, late Mayor of Bath. 


A copy from the A N information was granted again ft Chapman for making 
trewn-ojjice of a falfe return to a mandamus, commanding him to proceed to 

the wit and re- the election of a town-cleric for the corporation, in the room 

turn to a man. q[ ^ Bv Jf }dU 
dsmus is fumci- J 


«nt evidence a- 
gainft the party 
on an informa- 


To which he returned, that before the arrival of the writ, 
John Smith had been duly chofcn, and fworn into the laid office. 


ntun F a j** ^ a PP carc< ^ on evidence, that the right of election was in thirty 

% Salk z8 common counci l ,ncn * the mayor, at fuch a time, before the 
4*9» 430, 43/ arrival of the writ, had fummoned them to meet in order to the 
*. Salk. 77,78. election; that twenty-eight met; that three candidates were fet 
Poft. 309. up; that two of the twenty-eight voted for one; that thirteen 
Carth. 170.293. vo t e (j f or another; and that the mayor and twelve more voted 
-g"' 293 310 ' for the third ; that the mayor, pretending to have a calling voice, 
Q^a. Hawk, declared his man duly elected ; and, at another court, fwore him 
ch. 10. fee. 47. in. 

S. C. Hclt, 442. 

Ld. Ray. 126. And the following points were in this cafe ruled by Holt, 

564.840.885. Chief Ju/tice, at NI si PRius. 
la. Mod. 126. j j j 


308.322. 408. 


First, That there needs no more evidence to prove this return 
to be the mayor’s, but the copy of the writ and return thereof in 
THE CROWN-OFFICE. 


A falfe return by SECONDLY, 
a Majeritj flwil be againll him, 
fae intended t:ie t a J cen to be his 
major’s unlcfshe 

difavowit. Cowp. 1. 


That though, upon the confutation, the majority 
an I make a return in his name, yet it lhall be 
if he d<» not come and diiavow it. 

S.lfh. 4j z. ,ox. 


The delivery of 
the writ to the 
mayor need not 
be proved. 


Thirdly, That it is not neccfiiiry to prove a delivery of the* 
writ to thf. M.woR, no more than to a Iheriff in a falfe return 
againit hitn(fl). 


A mandamus to a Fourthly, That, nctw’.thftanding, the writ is to be delivered 

eorporat.onmurt tQ THE OR as tIlv . vilibie part of the corporation, 
be returned to r r 

•be mayor. 

A«»n for a Fifthly, That this action for a falfe return may be brought 
be*s®a-nft"rf- a S a ' n ^ whol: corpjiatton, or agair.it any particular member 

ttrfwatUn or 01 ,l * 
inytwwitrofit. 

The mayor of SIXTHLY, That THE MAYOR or Other head-officer, of corn- 
common ri{ht n , on right, has not a calling voice ; hut that fuch a tiling may be 
vo*ce 0t 3Cal * ^ ky particular conflitution, as by prescription or by charter . 

7. Mod. 12. »*■ Mod. 232. 1. StMi. 53. xo. Med. 56. j Mod. 404. 421. 


(a) So in an i/fliun of debt aviinft a the hail ff’s name indoifed on the writ is 
Ih-rr.tf for permitting an cfcjpe, the ift- furi'.c'.ciit evidence that he was authorized 
duif mci.toi/i.'r/?;*'. -uttt uponthc/.r/i i» by the fh-ri/F, without proving the war. 
,i,i rW&rt is fufheient evidence of runr. Bh’tch ». Archer, Cowpcr, 63. 

>t» hasm. been dchmed to him*, fo 

Seventhly, 
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Seventhly, If there be an equality of votes, and therefore 
they cannot choofe, upon mandamus they mud agree, or elfe they 
fh'all be all brought up as in contempt , and laid by the heels until 
they do agree; for although after a jury is fworn, they (hall be 
impounded until they all agree, yet here it fuffices that a majority 
do agree. 

And the mayor was found guilty. 

1019. Cowp. 249. 538. 4. Terra Rep. 810. Kyd on Corporations, 1. voL 401. 


On a 

mandamm 

to eiefi a (mm. 
chri, they can- 
not return that 
there waa an 
equality OJ t wtet, 

to. Mod. 7 j. 
it. Mod. *3*. 
a. Burr. 798. 
to 429. 


* T I tra 1 

» Dove agaiuft Smith. Cafe 

IN TRESPASS for breaking the plaintiffs clofe, and treading his In trefpafs, the 
^ grafs, value of the da* 

mages muft.be 

It appeared on evidence, that the plaintiff had a clofe adjoining fiattdaxiApnvtd. 
to the back part of the defendant’s houfc, which was a publick- Ante * 3 *' *°3* 
•houfe; that the defendant fometimes ufed to f:t a table for his *97* 

guefts in the faid clofe, and ftrve them there; and that he often 
ufed to walk th«-re for his plcafurc, and with others, who {hot Lev. 430.' 

with bows and arrows there. 4. Burr. *455. 

S.C. Clift. 7t]. 

Holt, Chief fujlice. You mud give evidence of the s. c. Holt, 194. 
Value of the damages done, or you cannot recover, for the law 
goes by evidence. 

And if in this cafe the jury give under forty {hillings damages, TheftatuteR* 

though the title of the land do not come rin queftion, yet will I y.tPiil. 3.0.**. 

certify for tofts, for this is a voluntary malicious trefpafs and the on b excludes 

ftatutc is only to be under Hood of linall accidental t ref pa lies (a). ac =>dental tr « f * 

J . pates <r «® fiU , 

tojit. Lutw. x 3 or. ,304. *c. 

And here it being upon a not guilty, they could i;-*. give any j n trefpafs, the 

matter of right in evidence, not even in mitigation of damages. r rM cannot be 
^ " e.vc'n fn evi¬ 

dence on not putty. 


(a) By 21. and 23. Cur. *. c. 9. ,f In 
«* trefpafi and other adtiom pirlonaj, if 
“ the jury fiad under foity fhill.nps di- 
“ mages, the plaintiff fhall have no 11101 _• 
colts than damages, onlefi the Judge 
“ ftiall certify th-t the JitJ Jd or titU to 
the Lit id caine pnncipilly into quef- 
“ tion." See Moor v. Hale, Bull N. P. 
3*9. Beale n>. Moor. 1. Stra. 1168. 
Bleat V. Miiler, ». Stra. 645. LorJ D,- 


cre v. Tibb, 2. W. Rep. 1151. Clegg 
I-. Molyniux, Dough 750. And by 
8. and 9 Wilt. 3. c. it. “ In all adtions 

* of titfpaf, in whicn the Judge fhall 
‘ certify the trefpah. to be vntful and 

< m.iiicKutf though thedjuu<efc are un- 

< der forty fhilhngs, the plaintiff fhall 

* have fullcofts.” See 3. Black. Com. 
XX4. Elpinalfe Digcft, 424. 


EASTER 




EASTER TERM, 

The Third of Queen Anne, 

i N 

The Queen’s Bench. 

Sir John Holt, Knt. Chief JuJlice. 

Sir John Powell, Knt. *| 

Sir Lyttleton Powis, Knt. I Juflicis* 

Sir Henry Gould, Knt, J 

Edward Northey, Efq. Attorney General, 
Sir John Hawles, Knt, Solicitor General . 


Anonymous. Cafe 219. 

P ER CURIAM. If an attorney be well known, and may be A declared* 
found, it is not fufficient to leave a declaration for him in ™uftbe defivei 
the office , but it ought to be delivered to him j otherwife it 
fuffices to leave it in the office. otherwife itm 

be Irft at the office.—i. Crompt. 8ft. Ld. Ray. (407. 8. Mod. 4x7. 379. is. Mod. *17. *3 


Anonymous. 


Cafe aid 


A N action in this court upon a judgment for damages in the 
common pleas. 

Salk eld, Serjeant , now, before plea y moved to bring fo much 
into court, and to have it ftruck out of the declaration. 

Holt, Chief Juflice. No : you may plead tender and uncore 
pres. 

But then the Counfel difeovered, that the plaintiff below was 
now become a bankrupt , and no comtniffion being out they durft 
not tender him the money, but would bring it into court, to remain 
in truft for him that ihould have right. 


In debt on 
judgment, tl 
defendant cat 
not pay mom 
into court befe 
pit* pltsdtd, 
though H 
plaintiff* is 
come i m knfi 

7-Mod. j, 

*. Salk. ^ 

596 . 597 - " 
Ante, 11. sj. 
60. 101. 


8. Mod. >36.94a. 305.379. 10. Mod. s6. is. Mod. 90. 187.153.141. $98.614. 633. 1. Bam 
197. soe. aSl. 3. Barnet, 339. 375. 397. Stra. 143.638. 787. 890.906. 957. 1027.1107. 

P 3 Holt, 



Amuriitvi. 

•[«S4] 
Cafe 221. 
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Hoi,t, Chief Juftice. You are in the right to take care how 
you pay it voluntarily, but we cannot be truftees for you. 

And the Court would make no rule. 


* Rich againft Doughty. 


An tfiapt war. T'xOUGHTY was a prifoner in the king's bench, and 
wu panted on D having efcaped was taken up on a Judge’s warranty purfuant 
to ^ atute !• Anne, c. 6. by a parcel of people, whereof nous 
3 "b ya'ZjMU was an officer. The aft direfts, “ Tlxat if any perfon or perfons 
or other legal of- w rendered to or charged in cuftody of the nurlhal of the King's 
fleer; and there- “ Bench ox warden of the Fleet) either in execution or on mefue 
fore, although « procefs, or upon any contempt of the com is at I-Vtflminjltr , 
may be^werarf ** ^ a ^ e f ca P e > it lhall be lawful, upon oath thereof in writing, 
to private perm, “ made by one or more credible perfon or perfons before any one 
yet if executed by “ of the Judges of that court where fuch aftion was entered, 
them, the party « or judgment and execution were obtained, &c. for fuch Judge 
lhall not becom- u before whom fuch oath (hall be made as abovefaid, to grant 
etmmgn rad but w unt0 an y P*^ 00 whatsoever who lhall demand the fame, one or 
to the* prifon “ nrore warrant or warrants under his hand and feal, therein 
from whence i»e “ reciting the aftion, execution, or contempt, with which fuch 
•reaped. « perfon or perfons fo efcaping ftood charged, direfted to all 
S. C 3. Salk. “ Iheriffs, mayors, bailiffs, conftablcs, tithingmen, therein 
149. “ and thereby commanding them, and any of them, in their 

Ante, *i. 63. « rtf }m drive counties, cities, towns, and precinfts, to foize and 

9 $' U S- « retake lur n perfo.i or perfons fo r leaped, and fuch perfon or 

“ perfon-*, fo u-taken upon fuch warrant, forthwith to convey and 
w commit to the m?nur/i etiol of fuch county where fuch peifon or 
“ perfons fo cfcap^J be retaken, he. he'' 


Pod. 183. *53. 
.$sMod. S. 
Hob. 63 
: |2. Mod. 227. 

’•I 0, 

Chmy. SS4 . 
pa. 99. 4 qi. 

' 4 * 3 - 

Cam. Dig. 


Moont.h-'je having difclofod the matter bv motion, the 
fneriff w.i^ ordered to ivtuin the warrant, which he did thus : 
“ That lie was brought to him in culiody of one R, and others to 
♦*Efcapc" (E ) K him unkm-wn, by \ irtue of the warrant, and that he detained 
Id. I^y. 309! “ him in < ullody /.cxtii exigeutium tcurranti pr.vd." 


W- 


Bkotmkkick uig« d, that this aft, being in aid of the exe¬ 
cution of iulnee, ought to be favourably e.\rended ; and the ref ore 
that the ptiiouer hr mg brought to the Ineiiff, ar.d delivered to him 
togetiur wiili the w,.irant ; and the warrant being direfted “ 'i o 
“ all Iherilf'-, mayors, utc ” the fheriflkit h;s peril inuil now detain 
hirn, though the o.iguu! taking were illegal. 

Holt, Chief ’Juftice. He is brought to the fhcrifF by 
a v/auar;t illegally executed, and tiier-fore it is live fune thing us 
if there had been no warrant at all. Suppofe the llrerifF has a war¬ 
rant for a man, and he is forcibly brought before him by a perfon 
who has no authority, the IhcrifK cannot detain him by the war¬ 
rant, by grafting a legal imprifonment upon an illegal one : if 
he do, an aftion of falfe imprifonment will lie againft him. He 

cannot 
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feannot juftify receiving any perfon who is brought to him in 
illegal cuftody, for he is not bound to receive him from any "t 
body but from a conflable or other peace-officer. Indeed, if he afk 0Bt,HTY ' 
the perfon who brings tire prifoncr what he is, and the perfon 
affirms himfelf to be a con/labU , he mult believe him, and 
make a return accordingly. 

And here the return not being filed, they gave him time to 
amend, which he would not do. 

And at another day, the return being filed, the Court 
adjudged it infufficienr, and granted a habeas corpus to bring the 
prifoner back to the Icing’s bench prifon. 


Foxton ap;ainjl Mofcly. 


Cafe 222. 


/COVENANT by an apprentice for not teaching him four In coven ant, tlx 

^ fcvcral trades in an indenture of apprentici-fhip mentioned. defendant can* 

* not, without 

The defendant, inffead of craving oyer of the plaintiffs inden- fet out tin 

ture, fet forth an indenture of his own, and pleaded a performance ,K f in ‘ t ‘! e * 

of tae covenants therein con tamed. “performed." 

* And, upon demurrer, it was adjudged for the plaintiff} for the Ante » 
defendant cannot flicw any other indenture, but muff crave oyer * £ j ^ J 
of the indenture declared on. x Sa] . K 

Dougl. 467. 5. Com. Dig. “ Pleader” (P. i.). Cowp. 56. 


Collins again ft Jcffot, 


Cafe 223. 


K 


1 NG moved for a prohibition to THE SPIRITUAL COURT Previous to the 

! 1 r__• _ a 


for libellin;' theie to dbiulv 


vc a marriage 


contrail. 

But the libel did not fat forth that it wa« 


bccauf, of « P re- 

court was net 


in nr.!cr to a Jiflhlu-Eg 
tionj and therefoie t!ic fuggJli'm was, tiv.t the hod did not in Hiffolvc a*mar- 


certainty fhew the end of the profecutioj:, as it was faid they ought riage contradled 
to do, that the Court here might fee whether it was an end proper if veri>a dept*. 
for them to profecutc fur. F. ,V. B. 41. a. f'j or f <r v J r " 

1 — lot di futuro J for f 

Holt, 
amounts 
cannot difiolve 

much a marriage in the fight of God as tf it had been in facie r.fd.ftion oflho ! 
ecclefue j with this difference, that if they cohabit be foie marriage court : norwa* ; 



m facie ecclejia , they are for that punif liable by 11'lefiallical || ie n j^ c f Jry n. fo * 
ccnfures; and if after fuch contract either of them lies with ano- IhatadiflbiutSn^ 
ther, they will pu tilth fuch offender rs an adulterer. And if the of the' contraft j 
contract be per verba <U futm c, and after either of the parties fo was the objeft 
contrasting, without a previous rcleafe or dilclurgc of tae contract, of tlie *»«■ 

S.C. 3. Salk. 437. S. C. Holt, 45S. roll. 173. 5. Co. 51. 3. Lev. 6 5. 1. Ltv. 15. 3. Mod,.- 

16$. 5. Mod. 4x1. Lutw. 6S. Cro. Elia. 79. Co. lit. 34. Caitle 99. 1. Sid. 13, x. Com. 

Dig. “ Baron and Feme” (B.). (C.}. Strj. 960. 

P4 


marry 
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Cntiirt . marry another, it will be a good caufe with them of a diflolutlot} 
of a fecond marriage, and of decreeing the firft contrail’s being 
perfe&ed imp a marriage. 

Queo omnia tota Cur. conceff. except the lad point, whereof 
Powell, JuJiice , doubted. 

Upon which Holt, Chief JuJUcty added, that it was firft 
refolded in my Lord Vaughan's time, that an ailion would well lie 
at common law for breach offuch an executory contrail per verba 
do future ; which refolution V aughan tofts viribus oppofed, 
becaufe the party had this remedy in the fpiritual court, which was 
agreed by all. But notwithftanding it was refolved, that the party 
had his eleilion of either remedy, and that by bringing an ail ion at 
common law, and that appearing on record, the remedy in the 
foiritual court was a&ually releafed j for now, in lieu of a per¬ 
formance of the contrait, he {hall recover damages. And he 
quoteda cafe which he remembered had been tried at Guildhall, 
which was an ailion for breach of fuch'o promife, and, upon iflue 
of non ajfumpfity proof was made of the promife, but the defendant 
{hewing that he had been fued for the fame matter in the fpiritual 
court, and producing a fentence againft the plaintiff, the plaintiff^ 
potwith{landing this proof, was nonfuited, becaufe that they were 
the proper judges in the fpiritual court whether it were a pre- 
*C 3 contract or not, * And if a man and woman make mutual, pro- 
j x mifes of intermarriage infuture, and the man give the woman a 

j. Lev. 65. hundred pounds in fatisfa£tion of the promife, and (he accepts it (0, 

j. Mod. 411. it is a good difeharge of the contrail (a). 

And beiqg furred again at another day ; 

TJ® eecfcflaftJ- pg R Curiam. The fpiritual courts have juriiHi&ion of all 
in matrimonial caufes whatfoever : ami where it appears to us that 
aU matrimonial the caufe is fpiritual, of which in confcqucncc they have conuzance, 
eaufef. unlefs it be by reafon of fomp collateral temporal matter in it, we 

a. inft.488. ought not to prohibit them. And it 1 $ no reafon here to prohibit 

5. Co. 9. them becaufe this may be a future con(ra£i for breach of which 
Jones, 259. an allion at law will lie, no more than when they libel for laying 

itm. 1056. violent hands upon a fpiritual man, for which an ailion at law lies 

t Cain DiJ!' ^ or him f° r the battery, and a fuit in the fpiritual cqqrt for the 
*1 Prohibition” irreverence to his character [b). 

(P- * 5 >- 


( 4 ) But now by tv* marriag* 
act, » 6 . Qt». t. c. 33. f. 13. it is 
uaded, “ That in no cafe whatfoevtr 
«« Bull any fu>t or proceeding be bad 
M in any eucckfiaftieal couit in order to 
•* compel a celebration of any marriage 
** m ferit ttd<Jue t by reafon of any 


lt fontraft of matrimony whatfoever, 
“ whither fer wtrta dc fr^Jcrti at ptr 
“ vtrbadr futur.t, any law or ufage to the 
“ contrary notwithstanding." 

(*) Sec Kelly v. Walker, Cro. Elia. 
« 55 - 
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And by Holt, Chief Jufice, There is a great diverfity 
between the spiritual court and the court of admi- 
HA ltv in reference to fuggeftions for prohibitions; for the ad • JJJfi 
MIRALTY has jurifdi&ion m refpeft of the locality of the caufe of of the mb 
action, let the nature of the adion be what it will ; and therefore of thx mu. 
for a prohibition, though they lay the caufe to arife fuper altum 7 WAL . C0VBT 
piare r, die party may uiggeft the contrary to ouft diem of jurif- 
di&ion | but tbejurifdi&ion of the fpiritual court is in refpe& of the J 
nature of the thing, viz. whether it be matrimonial or tejlamenta- Ho ^- 79 - »>J» 
rj (a) i and therefore, if it appear by die libel to be of that ** SaUt ' SS3 ‘ 
nature, we will not prohibit them. 

Powell, Juftice , condemned the diverfity in Fitzherbert (b ), Poll. 17s. 
between a promife to give him ten pounds with his daughter in 
marriage, and to pay him ten pounds if he married his daughter. 

Ho lt. Chief Juftice, faid, that by the firfl: was underftood ten 
pounds to be laid down upon the book at the time of marriage, and 
.therefore it was matrimonial. 

And the prohibition was denied per tot am Curiam. 

(«V Forthe origin of the jurifdiftion of Bp. Wilkin*, 78. Lind wood, ,74. 
the fpiritual court in teftamentary mat- Selden Eadm. 168. 
ten, fee Lombard's Saxon Laws, 64. 111. (*) Fitx. N. B. 107. a. 


Smith again ft Bartlett. 

*p\EBT upon a bond. The late aft 8. & 9. Will. 3. c. 18. (a) 
of competition of two thirds in number and value of the 
creditors, was pleaded in bar, averring, that he was indebted to 
the plaintiff in forty-nine pounds on the feventeenth of November , 
1697, and did then abfeond; a replication; and rejoinder. 

• Acherly excepted to the declaration, that the abfeonding 
ought to be averred on the firfl: of Ofiober, that being the time on 
which the feflion begun, and to which the a£t, as to this part, 
relates ; and this appears plainly by the word “ have" in the 
plaufe of abfeonding in the ltatute. 

And judgment was given for the plaintiff. 

(a) Repealed by 9. te 10. Will. 3. c. 99, 


Cafe 224. 


A plea 

8. & 9 . war. 3. 
e.x8.nuiftfhcw 
that the party 
was in&fantaB 
the beginning of 
the fefnau. 
Ante, 58. 

* [ *57 3 

Clift. 156. 

Lut. a66. >71. 
C0my.Rep.i9s. 


Famfhaw againft Morrifon. Cafe 225. 

. Hilary Term, 3. Anne, Roll 139. 

J UDGMENT was given in the court of common pleas upon A judgment fa* 
Jcire facias on a recognizance by bail, that the original Pf/eeirntpuntt 
plaintiff mould have execution upon the recognizance, et quod 

•• recover his dmagn fuftajned by occafion of the delsy of execution," is erroneous j for the GeWt 
•annot award iamogtx, but only coftscffmt.—S. C. r. Salk. 208. Poll. 159. Caith. 415. eiriw 
tfo. J. flat. Abr. 515,326. Cilh. £, K. 195. 1. Bamei, 306. 

recvfpret 
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Wa wuv recuperet damna fua , which he had fuftained occafionc dilationis 

W* executions. 

Mmbhov. 

The exception taken upon a writ of error was, that the Court 
had no power to award damages for delay of execution , but they 
fhould give him them for cojls of fuit. * y 

Per Curiam. Damages generally include cojls (a), which 
word tc colls” properly fignifies cojls of fuit , and « delay of exe- 
41 cution” is properly 44 damage,” viz. the being fo long out of 
his money, which the Court ufed formerly to aflefs, by allowing 
the party the lawful intereft. So “ damages of delay of execu¬ 
tion” and “ coils of fuit” upon the ftatute (b) are very different, 
and to be affeffed by different meafures; and the ftatute gives only 
cojls of fuit againft the bail. See. 

Therefore per omkes, this is error. 

(a) SwAflunore v. Ripley, Cro. Jac. “ ment, or any award of execution after* 
420. “ pka pleaded, or demurrer joined 

(A) By 8. tc 9. WJI. 3. c. 11. f. 3. “ therein, (hall likt-wife recover his r oft 

“ In all fults upon any writ or writs of “ of fuit, <S'c.” 

" Jcirefaciat, the plaintiff obtaining judg. 


Cafe 226. 


Rowfton againft Combat. 


To ejfumjft in 
the king’s ' 
bench, the de- 
'fmdant cannot 
plead' another 
etOiem depending 
tat the fame 
caufein the 
cammoo pleas. 
M 103. 


INDEBITATUS ASSUMPSIT for goods fold and delivered. 
A The defendant pleads, that he ought not to anfwer to the faid 
declaration, becaufe there is another action pending cx cadem caufa 
in the court of common pleas. 

Per Curiam. This is not a demurrer to your declaration, 
or a pica in bar , butin abatement of the declaration. 

And refpondeat ulterius was awarded ( a ). 


84. Mod. 48.91.204. 307. Fitzg. 313. Ld. Ray. 1014. 


(a) For pleas of other aftiort pending 458. a. Vent i 63 . 2. Med. 2. 1. Lut. 
in bar or abatement, ide 6. Co. 7, S, Ac. 41, 42, &-c. Hob. 138, 139. See alto 
Fctrars’ Cafe. 5. Co. 7. h. 32. h. 4. Co. Cartlicw, 455,456. ard pi'it. 217,218. 
39,40. C10.EI.66S. Lat. 193. Mo. —Note to tins femur iduiem. 

*[l5 8 ] 

Cafe 227. * Gilbert againjl Parker and Others. 

In replevin, if "D EPLEVIN for taking the plaintiff’s cattle in fuch a place, 
toe defendant X\ defendant makes conuzance as fervant to G. P. who was 

wufiijtdaf the t * le P^ acc WHERE in fee, and juftifies the taking damage 

’ place where,and fiafant. 

TpAiieathetak- The plaintiff in bar of the conuzancc alledges, that he himfelf 
ftnt, thepUintiff was in fee of a third part of a n-.uiety of a fifth part of the 

,ftiay alledgc thatfv was feifed in fee of a third part of the place where, and traverfc the file fiifin of the 
defendant.—S. C. 3. Salk. 619. 9. Co. 66. 112. 8. Co. 89. 3. Lev. 104. Lutw. 1177. and 1316. 
%. Salk. 380. 583. j. Com. Dig. “ Pleader” (G. 13.). 
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place where, and juftifies putting in his cattle, ABSQUE HOC that Cttaaa* 
the defendant's mailer was foie feifed thereof. •r«i0 

PAIttl 

To which there was a demurrer. ah* Othbsv 

Brotherick aligned fcr reafon of the demurrer. 

First, That the foie feifin here is not alledged, and therefore 
not traverfakle. 

Secondly, This plea confcfles and avoids our title, and for 
that too it is not travcrfablc. 


He agreed, that whatever is neceflarily implied in the making of 
a title may be traverfed j for if it be neceflary, the plea will be bad 
without it be intended ; and if it be neceflary, and for that in¬ 
tended, it may be traverfed as a neceilary part of the title: and a 
conuzancc is "in nature of a declaration, whereby one makes him* 
felf a title to diftrain. And here the plaintiff ought to fay that we 
have no feifin at all, or to (hew that he has a right to put his cattle 
thereby fome title confifting with ours ; but now he brings in his 
own title by way of inducement, ib that we cannot traverfe. And 
he offered to (hew a diverfity between an avowry upon a title 
and conuzance or avowry for damage feafant ; for if one avoir 
for rent, he mull (hew his title and tenure in particular (a), 
and there the defendant may traverfe any part of what he had let 
out; but to avow for damage feafant , it fuffices upon the whole 
matter that a title appears for him to diftrain, though not exadlly 
agreeing with what he fet out j for there the plaintiff muft fhew 
the taking unjuft, by making himfelf a title, or by utterly deftroying 
the others (0). 


Holt, Chief fuflue. You fet out a feifin in fee, and nothing 
more need be traverfed. And here he might have faid, that J. S. 
was feiled, and derive title under him, absque hoc that you were 
feifed; or that he was tenant in common with you, absque hoc 
that you were feifed modo et format and it had been well (c). In 
the cafe of Coivperv. Temple (d), the defendant juftified diftrefs, for 
that A. being feifed of the place where furrendered it to him an 4 
two more, who died, and conveys to him as furvivor, whereby he 
, became foie feifed; the plaintiff replies, confcfling the furrender 
to three, the death of two, but that one of them before his death 


furrendered his fhare to him, absque hoc that the defendant wat 
foie feifed, and it was adjudged good on demurrer. In trefpafs, the 
foie feifin is traverfed, though but a feifin in fee generally be al- 
led|ed (e): and where one alledgcs feifin in himfelf generally, it 
willnot be enough for another to allcdge * himfelf to be a tenant ■ 
in common with him, without traverfing thefslefei/tn, for it is not 
a confeftion and an avoidance. And if here he had replied, that 


[159] 


(a) Port. Z23. Carth. 179. 5. Mod. 

Ijo. 

(A) Hob. 7a. Moor, 863. Dyer, 
fSo. a. Vent uS. Hutt. tap. 


(c) Hob. 119. 

Id ) Cro. Eliz. 795- 

(0 See Sir Gecrga Sparfcei* Cafe, 
Winch. 7. 

y.s. 
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CiUut J. S. was feifed in fee, and made title under him, absque Hoe 
agftrf that the defendant was feifed modo et forma , and upon iilue the 
defendant were found feifed of a moiety only, it would be againft 
tiiu. JjJjh . f or he avowed as one foie feifed\ when it fhould have been as 
tenant in common. And where Dyer, 280. is obje&ed, Firft, The 
Court were divided upon it; and fecondly, there may be a diffe¬ 
rence between coparceners and jointenants and tenants in common ; 
for the two firft are feifed per my et per tout , but the laft have 
feveral feifins ; and here to introduce his traverfe he mu ft make 
himfelf feme title, to enable him to controvert with the defendant. 
Curth. it 96. And there is no difference between an avowry and aj unification , as 
** 9 - 3 * 4 * 3 * 9 - W as urged; for in both, if the party fet forth a falfity he is bound 
*** to maintain it. 

And fo by the whole Coubt judgment was given for the 
plaintiff nift. 

Note, As authorities were quoted at the bar 1. Edw. 4. pi. q. 
37. Hen. 6 . pi. 31. Br. “ Traverfe 142. 21. Edw. 4. 65. k. 

32. Hen. 6.2. b. Keilw . 27. 1. Lev. 78. 

Brother ice; faid, that by the Year-Book 1. Edw. 4. 
pi. 9. it was 3 greed, that laying a feifin generally in a decla¬ 
ration did not import a foie Je'tfin , as it would in a bar, re¬ 
plication, &c. ; and that an avowry was no more than a decla¬ 
ration. 

But Holt, Chief Jtiftice, thereupon faid that an avowry was a 
declaration, and more. 


Cafe 228. Parkins againft Chatherton. 


Form of declar- T"\EBT upon 

tag in debt upon ■*-/ rlprlararinn 


a recognizance by bail in this court; and the 
declaration fets forth, that the plaintiff in Michaelmas Term 
Wi*®**- obtained judgment againft their principal, and that in Eajler Term 
pinft the bail, t h e defendants became bail by recognizance conditioned, 

I97 ?' &c. in placito prad. 


t.RoU.Abr.600. To this it was objected, that it did not alledge that there was 
Cro\J*c. 45 - 97 < any action pending in Eafter Term. 

■ 1. Wdf. 184, / r O y . 

) ® ut PER Curiam, It is well, and the common form of fire 
t. Com. Dig. ' facias is fo ; therefore it will be as well in debt upon the recogni- 
* D<bt”(A.3.)- Stance. 


Judgment was given for the plaintiff. 


Harvey 



Eafter Term, 3.Queen Anne, In B.H. 


Harvey agdinfi Broad. Cafe aig. 

TxrRIT OF ENQUIRY was returnable tres Trinitatis, which “ ^ ril 
▼ V happened to be on a Sunday, fo that the ejfoins were kept on exccuted 
the Monday. The writ is returned to have been executed die day of it* re¬ 
fourteenth of June, which was the day after die return, viz. tum, it null not 
Monday. be executed th. 

J __ next day. 

Per tot am Curiam. Without doubt a writ may be exe- # 

*cuted on the day of its return, yet if that day be fuch a day as L ,0 ° i 
it cannot be legally done on* they * (ball not do it the next day. s. c. ante, 14C. 
The {CALENDAR is law,T>f which we, as Judges, muft take notice. s - c - !»*• 
Such, a fault may be affigned for error ore tenus at the bar. The ^ ** 5a3km 
diftindtion in the books that we ought to take notice of immoveable s c ‘ Holt> 
but not of moveable Feafts is vain, for we know neither one nor the Ante, 14s! 7 
other but by the almanack. ; and we are to take notice of Poft. 196.150. 
the courfe of the moon (a). f‘i Z n 95 ' 

But at the importunity of Hall, Serjeant , they gave time to «*4*. *5S7- 
fpeak to it upon this point, viz. Whether, it not being afiigncd on f ( < “ <m D j*" 
record, but only ore tenus , the Court were bound to take notice of , c 1 e \ om 
it ( b). 

(0^ See ante, 41. 81. Poft. 251. though not afligned for error on the record, 
a. Leon. *42. S. C. poft. 196.—See alfo 6. Com. Dig. 

(A) The Court was of opinion, that “ Temps” (B. 2 ). 
they were bound to take notice of it, 


Oates againfi f Bromell. 


Cafe 230. 


ThEBT UPON a bond for performance of an award, ita quod It If a bond of ar- 
U' were made and ready to be delivered to the patties, or fuch of bitrationbecon- 
them as fhould defire it, by fuch a day : no award pleaded, and a 
parol award let out, and avers, that it was ready to be delivered to « ^ reidy w 
the faid parties : and a demurrer ; <« be delivered 

For,by Brotherick, the words “ready to be delivered” “ S^or Sw 
neceflarily import, that the award was to have been in writing : •* fuch a day," 
and he quoted the cafe Wood v. Ardijl (a) in the common pleas,the arbitrators 
irTTrinity Term, in the firft year of the reign of S$ueen June, 
in the very point j and infilled much upon Hungate's Cafe (b), f„ch an award ia 
where the condition of the performance was, ita quod arbit.fiat et of being 
dfliberetur utriq . partium , there being two defendants, and held, delivered, and 
that a delivery to one of them was inefficient, yet, if it could be a the wordsdonot 
parol atfard, a publication of it to both would be fuificient. port it mull 

Salkeld contra. “Parol” may be delivered as well as “writing;” be >» writing. 
as, in common parlance, “ to deliver a meflage,” “ to deliver s.c. pc A. 176. 
1 . C. 1. Salk. 75. S. C. Holt, 8a. Ante, *2. t. Salk. 69. Cio. Jac. 541. Ld. Ray. 115. *47. 
JI5, 1141. 1076. 1. Barnes, 41. 1. Com. Dig. “ Aibitiaimm” (E. 5.). (I. 6.). 3. Vint-r Afar. 
U6. 1. Bac. Abr. 148,149* 


fi) 5. Co. 103. 


“ himfelf 
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©at** « himfclf well,” when a man exprefles his thoughts gracefully, 

. u Delivery” is to be undcrftood fecundum fubjeflam mater lam ; if 
XaoMXbL. * t a wr |ting, it muft be a manual} if of a parol matter, it muft 
be an oral delivery; and he relied on the cafe of Cocks v. Maccles¬ 
field (a) as full in die point, and the cafe of Capell v. Rogers (b) f 
and laid, that Bendloe’s report of Cocks v. Macclcfield (cj, which 
feems to differ from Dyer, is a very obfeure report of the cafe. 

Holt, Chief Juflice. There are two diftindt things to be 
done : First, The making, and, secondly, To be ready to be 
delivered. If it had been, u fo as the faid award be ready to be 
“ delivered,” it might be well. If it were in writing, it would 
fuffice to fay that it was made ; for what is made in writing, 
then is ready to be delivered, becaufe then it is deliverable. But 
die qu eft ion is, Whether a parol award be properly deliverable, 
or whether we Ihall not underftand the meaning of the words 
“ ready to be delivered” to be a delivery in writing ? And he and 
The Court feemed clear it Ihould be io underftood. 

But another day Holt, Chief Juflice, having feen the cafe 
above of Cods v. Macclcfield m Dyer, and the record of it in 
Coke's Entries , faid, they were very ftrong authorities for the 
plaintiff, and that die award might have been made behind the 
*[l6l3 parties backs, and delivered, viz. pronounced over * again to their 
feces i and if fo, what may be delivered may be ready to be deli¬ 
vered ; and that the cafe, as it is reported in Bendloe , had neither 
head nor tail to it. 

Powell, Juflice. If the words had been only, “ so as it be 
“ made and delivered,” I would take delivery to be only to give 
the parties notice of the award ; but “ready to be delivered,” I 
think, muft be a delivery in writing ; and if ifliic were taken upon 
the readinefs of delivery, how fhoulJ it be tried ? 

Holt, Chief Juflice. If it were res nova, I fhould be apt to 
think fo too ; but when I find fo clear an authority in the cafe, 
and forne reafon for it, I cannot depart from it. 

And fo faid Gould, Juflice. 

But they would be well informed of the cafe quoted lately in the 
common pleas, and no rule was given (d). 

(m) Dyer, *iS. pL 5. S. C. Co. Ent. (</) This cafe was argued again, S. C. 
236. port. 176. and the Court, on contidera-* 

(t) 3. Bulft. 31X. tson, gave judgment for the plaintiff. 

(() Bendloe, 97. S, C. 1. Salk. 75. 
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* Holmes againft Hall* Cafe 231. 

I NDEBITATUS ASSUMPSIT by an executor for fomuch if m mecator 
money of the teftator received by the defendant to the ufe of give a perfbn a 

the executor. {um of money 

on his promi- 

The evidence was, that fomc writings of the teftatoi came to fing to deliver up 
the defendant’s hands, which he would not deliver up to thcexecu- certain writing* 
tor, who, to get the writings, gave him fo much money, where- * h * n in J\ iS P? f * 
upon he promifed to give up the writings, but afterwards refufed. ^ teftata* 


Darnell, Serjeant, objedted, that the plaintiff had miftaken and llc ^ ter ~ 
his adlion ; for he fhould have brought an adtion on the cafe upon ^rformliiswo- 
the fpecial agreement for non-delivery of the writings. mife, the exocu- 


Holt, Chief JuJlice. If A. give money to B. to pay C. upon back the money 
■SSrVgiving writings, &c. and C. will not do it, an indibitatus will fo paid hy \ndt~ 
lie for A. againft B. for fo much money received to his ufe ; and 
many fuch adtions have been maintained for earnefts in bargains s. C. Holt, 36. 
when the bargainor would not perform, and for premiums for infu- Poit. 309. 
ranee when the fhip, &cc. did not go the voyage (a). But it has '• Saik.a4.a8. 
been held, that it will not lie for money paid upon a ufurious ^ od ' 65 °' 
contra ft, becaufe there it is not intended that it fhould be repaid, , Bac^Abrt* 3 
or anything done for it. Indeed, thefe cafes of indebitatus for 167. 


(«) See 1. Show. r;6. x. Salk. a*. Skin. 41a. Paik on lr,Aiiance«, 397, 

398. 

money 
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- Holm** money received to ufe have been carried too far, and no bodf 
would more willingly check them thspf I would. Therefore it 
fhall be laved you if you will, but I will not nonfuit the plaintiff. 

But it appeared on the evidence, that the defendant pretended to 
the money as due from the teftator, and would not deliver the 
writings without payment, and that the money was given ill 
fatisfadtion of the debt. 

So it was dear againft the plaintiff, and he was noitfuited. 

[ 162 3 * And Darnell quoted a oafe, where, he laid, one had under¬ 

taken to obtain a pardon for another, and to that end got feveraf 
(urns of money from him, but had not got the pardon, and an— 
indebitatus for money to the plaintiffs ufe was brought, and yet 
the plaintiff had been nonfuitea before Holt, Chief Juftiee* 

Which Holt, Chief Juftice^ utterly denied* 


Cafe 232. Langford dgainfi Adminiftratrix of Tyler. 


tf hufband and 
wife cohabit, he 
it liable to her 
eomnS*,though 
ftedealsas a fi- 
faratt trader. 
S.C.1.Salk. 113. 
S.C. Holt, 96. 
349 - 

Ante, 105. 147. 
M. ajo. 
a. Vem. xxS. 
so. Mod. 6. 

St. Mod.a'3- 
1*. Mod. 603. 
Giib. E. R. 83. 
U. Ray. 444. 
1006. 1148. 


'T'HE defendant, now adminiftratrix to Tyler her fete huf- 
band, in his life-time ufed to deal in tea, and fold four butts of 
tea to the plaintiff at fo much a pound. The plaintiff took one 
away, paying for it, and fifty (hillings over, to go towards payment 
of the reft. When (he came for the reft, the vendor would not 
(land to her agreement. 

An adion was brought, and two counts, one upon the agree¬ 
ment , and the other an indebitatus for fifty (hillings received to 
the plaintiffs ufe. 

Thefc points were ruled by Holt, Chief JuJ'tice. 

First, If a hufband and wife cohabit, and the wife deal Sepa¬ 
rately, her contrails (hall charge the hufband, for cohabitation is 
fufficient evidence of notice. 


Goods ibid mult Secondly, If a bargain be madc,and earned given, without an 
be paid for on eX prefs agreement that payment is to be made at a certain time, the 
g yffy money inuft be paid before the goods be removed (a). 
iPj unlefe they were fold on credit. > *. 


The delivery of Thirdly, A demand of the goods without a tender of the 
goods bought mone y i s void, becaufe it is not purfuant to the intent of the 
■tuiifed without bargain, and the earned is only to bind the bargain. 

1 of payment. 


(a) By *9. Car. *. c. 3. f. 17- “ No 
« control for the fale of any goods, for 
«• the price of ten pounds ftcrling or up- 
« wards, fhall be allowed to be good, 
*< except the buyer fhall accept part of 
« the goods fo Ibid, and a&ually receive 
** the fame, or give fomething in cameft 


*< to bind the bargain or in pat t payment. 
“ or that fome note or memorandum 
“ in writing of the faid bargain be made 
“ and figncd by the parties to be charged 
*« by fuch contraA, or their agents law- 
“ fully authorised.’* 


Fourthly, 
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Fourthly, After earned given, the vendor cannot fell to 
another fa) \ but if the vendee ao not come to pay and take the 
goods, the vendor ought to come and requeft him to come and 
pay; and if he do not come in convenient time; the agreement is 
diUolved, and then he may fell. 


(a) If a vendor fell goods by famplc, 
to be delivered to the vendee within a 
month, and take earned, and within a 
month fend them by his fervant to the 
premifrs, and when part ate unloaded 


the reft are diftrained for toll, the delivery 
is complete, fo as to intitle the vendee 
to bring trefpafs for the feizure. Blakey 
V. Dinfdale, Cowp. 664. 


1 'Mia 

IffOOtf&l 

and 

edved, the«| 
dor cannot 
to another, s 
lels the vent 
refofos n I 
thsm t 
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More againft Rowbothom. 


Cafe 233* 


S EVERAL part-owners of a fhip, fome whereof were againft Part owners of 
freighting her. a<hip,d;<rentiag 

from the voyage. 

By a courfc in the admiralty in fuch cafe, for advancing of "'•fT "reft the 
navigation* TriEY decree* that the majority in nil prevail and fhipmTHt AP * 
freight, they giving the diflenting party caution for their parts of "bli^the tf. 
the ihip againft all riiques \ which was done here. The fhip renting owner* 
toft, thofe who gave the caution were libelled againft, and to give cavtio*. 
Tentence was given in the admiralty. S. C. 6. Vincr, 

515. c. ao. 

And now a prohibition was moved for, fuggefting, that the caution Ante, 1*. *6. 

was given upon land, and that all matter of property is to be 79 - 

ordered .by the common law only. ^ ob ; 79 * 

' 1 Carth. *6. 166, 


And the Court feemed ftrong, that they had fuch a power; 5 1 *- 
and iffo, by confluence they have nojurifdi&ion over the caution ** 

as incident thereunto. skin.'230/ 

a Chan. Caf. 36. Fitzg. 197. a. Str*. 890. Ld Ray. 323.335. ^{4. raff, 




Yet 
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Mott 
*9 


Yet it being matter of confequence, and never yet determined, 

. _ they granted a prohibition*, and direiled them to declare according 

|*ow.othom. t<) thdr fugge{ f ion forthwith (a). 

n P rol “ w, j on And though it be after fentence, yet if they had no jurifdi&ion, 

£&- a P rohlbition ou 2 ht to 8°* 

Ipjfdiflitm. And fo it was ruled. 

*. Burr. 813. Cowp. 422. 424. i. Term Rtp. 3. 552. 2. Term Rep. 473. 6 . Com. Dig. •• Pro. 
** fybition” (D.). 


(<i) It was fettled in the e..f of Dim- 
mock Clundlcr, Hilary Term, .j. G’«.2. 
that where there are fcvcr.il pint owntts 
of a fhip, and one or more of them fits 
her out for a voyage, the reft cf the 
Owners may fue proccfs out of thbcovrt 
or AOMiRAt.*rv to arnil the Ihip, and 
compt.1 the owners engaged in the outfit 
to give in Jecurity there to anfwcr to thus 
their feveral proportions of the freight, 


*[ 163] 

Cafe 234. * The Queen arfl-jl The 


and the value cf their rcfpedHve fharesia 
the fhip, in cafe fhefhould be loll in the 
voyage. Fit2g. 197. S. C. 2. Stra. 
8qo.—And this cafe has been fince recog¬ 
nized as law, Ouft*n v. Hebdcn, 1. Wilt 
iox.; BLickct v. Annefley, 1. Ld. Ray. 
23 c- ; Menttone v. Gihbons, 3. Term 
Kcj*. 267. j Smart v. Wolf, 3. Term 
Kep. 323. 


Inhabitants of Cluworth. 


Hie Court will 
not fine a de¬ 
fendant convict¬ 
ed of not repair- 
;i*»g a way, until 
ft be certified 
whether it is or 
vi» not repaired. 


'T'HE inhabitants of the p.vrifh of Cluworth were indited 
*• for not repairing a common footway, and fubmitted by 
pleading guilty. 


But the Court, before they would feta fine, would be certi¬ 
fied by fosne of the julliees of the peace of the neighbourhood that 
the way was fufficicntly repaired; which they did. 


S. C. 1. Salk. 358. 3. Com. Dig. “ Chimin'' (D. f> ). 


A dsfiringet Per Curiam. If one be found not guilty upon an indi&ment 
iSsull go, on f or not repairing a highway, he is quit for being fined \ but a 
tytringa* Vl infinitum (hail go to the flierilf againft him till he 
■ Ibc Sender has certify that the way is repaired, 
been fined. * 


perfons nfing And by Holt, Chief "juftice , If one have land adjoining on a 
navigable rivers navigable river , every one that nfes that river has, it occalion be, 
have a right of a r j„h t to a way by the brink of the water over that land, or far- 
f' h . - *“ (her in if ncccflary. - - 


Ante, 3. 149. 3. Com. Dig. “ Chimin” (D. 4.). —But fee the cafe of Ball v. Herbert, 3. Term Rep. 
•33. that the public are not intitled at the mnmen law to tow on the banks of ancient navigable rivers \ 
the right muft be founded either on ftatutt or on ujage. 


A perionbound If a man be bound by prefeription to repair a way, he is not 

to repair away \, OUIU j t0 put it into better repair than it has been in time out of 
need not make . . . rf r 
It better than it m,nd bdore * 

SMI.— S.C, i.Salk. 358. Ante, 3. 149. Jones, 296. td. Ray. 723. S38. 1169. Saycr, 93. DougL 719. 


Sexton's 
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Sexton’s Cafe. 

A N administratrix owing money to A. as fuch, but 
nothing in her own right, was arrefted by him by a writ, 
without naming her adminiiiratrix ; and (he being thus under 
arred, gave a warrant of attorney to confcfs judgment: where* 
upon judgment was entered, and her goods taken in execution. 

And all this appearing by the master's report, though there 
had beenan attorneybycat the executing of the warrant of attorney, 
the judgment was fetaiide for irregularity, and reditution awarded; 
for (he was in cudody without any foundation, and under that 
terror gave the warrant. Per Ci’riam. 


Cafe 2i 

A warrant; 
attorney giTtol 
an admimfir 
for a debt „ 
by the inteflta 
under an a 

as for his__ 

debt is void. 
Ante, 85. 

r.Salk. 399,400; 
7-Mod. 115.139* 
Cowp. 141 . 28 s. 


The Queen againji The Inhabitants of Ne’-vnham ^afe 2 3^* 

Murrey. 

A N order of justices was, “ Whereas compb.int has An ordcrofre- 
“ been made to us by the churchwardens, &c. of A. that B. | T “' Valin '“ ft 
« came to fettle in fuch a parifti contrary to law, therefore they tl,at ^ 
* l ordered him to another place.” uijy to beam 

And it was quaflied, for want of an adjudication that he was Ante* 87**88. 
likely to become chargeable. Port. 213.287. 

2. Salk. 478, 479. 491. Caithiw, 28. 2aa. 365. 396. 516, Ac. Stra. 142. 393. 698. 2. BotJ 

t\ L. 

The Queen againfi Gobi. Cafe 237. 

G OLD was indidted, for that one A. a poor boy being fet out to An indiflmeni 
him as an apprentice, puifuant to the llatute 5. .'Jii.. c.4. he lics 
Vi it a mm refulwi to provide t or him. tices in 

It was moved to quafh it: wivingand p«i 

vidingfor a pool 

First, * Becaule it was not a matter indictable. apprentice,pur. 

Secondly, In cafe it be indictable, there (hould have been ^ uantt ^ 43 j^» 
fir it an application to a juft ice of peace, and after an appeal to the zmn’-f.afanet, i| 
feflions, and then perhaps for difobedience to fuch orders an indidl- ought not to bi 
ment would lie. vt * ^ 

». • ant. 

T hirdly, It is laid to have been vi el arm is, which is abfurd, s. c. 1. sqs- , i 

it being for a nonfeafance. 381. * 

S 0 Sett St 

Per Curiam. If this had been the cafe of a common appren- p . m ‘ 
tier, an indi Ament would not lie (a). Indeed formerly it has been 1. Salk. 66. 
held generally, and by all the Judges in Pyne's Cafe (b), that the Port. 164. 
jUdices could not compel a man to take an apprentice upon the **• Mod * * 7 * ■ * 
Jlatute 43. Eliz. c. 2.; but fince the contrary opinion has pre- sw 1268*^ 

*• Burr. 799. 83*. :j 


(a) Sec Rex v. Trevilian, 2. Stra. 1268. 


(*) 3. Kcb.C»S. 686.854. 

vailed, 
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vailed (a). And then when we allow them fuch power, of nece& 
W*"* fary confequence we muft allow an indi&ment for difobedience U 

<;• 0lB ' their orders (£), either in not receiving, or receiving and after 

'Salk. 491. turning off, or not providing for fuch apprentice. And though an 

‘iliaHc 9 !* a< ^ of parliament preferibe an eafier way of proceeding by com- 

iTlSv. 84! plaint, as is urged, yet that does not hinder an indictment (c)* 

e 5 . And though the vi et armis in this cafe be abfurd, yet it is only 

v • furplufage , which will not vitiate. 

And the Court refufed to qualh it. 


(a) Tie King v. Fairfax, 3. Mod. 
370. S. C. 1. Show. 76.—See alfo Rex 
v. Crofs, Comb. 289. ; Rex v. Fleet, 
Cald. 31. ; Rex v. Clapp, 3. Term Rep. 
ip7. j Rex v. Tunftcad Happing, 
3. Term Rep. 523 . ; Rex v. St. Nicho¬ 
las, Nottingham, 2. Term Rep. 726. 

‘ (£) See Rex v. Balme, Cowp. 648. 

(r) The 8. & 9. Will. 3. c. 30. ena&s, 
that when any poor childmi (hall be ap¬ 
pointed to be bound apprentices, purfuant 
to the 43. Eha. c. 2. f. 5. the perlon or 


perfons to whom they are fo appointed to 
be btiund ,J?joII reedvt and provide for 
them according to the indenture, figned 
and confirmed by the two juftices of the 
peace, and alfo execute the other part of 
the faid indentures: and if he or (he (hail 
refufe to do fo, oath being made thereof 
by one of the churchwardens or overfeers 
of the poor, before any two juftices of thp 
peace tor that county, See. he or (he (hall 
foifeit for every fuch offence the fum of 
ten founds. —See alfo 32. Get. 3. c. 57. 


Cife 238. Caly agahift Hardy, Golfon, and other Juftices of the 
, ' Peace of the Town of Ipfwich. 

JF,« forcible en- 'T'HE magistrates of the town of lpfwicb had a mind to turn 
«ry be commit- 1 the clerk of the market out pf his place, and procured a 
"P ^forcible entry to be made upon the market-house to get the 
enrforation re- pofleffion thereof from him ; and the juftices of the town being, 
lb fo to enquire as was fuggefted, in the faftion, would not inquire of the forcel 

May^be^made Holt, Chief JuJlice. If all the juftices of a corporation are 
the jffiua tj concerned in a force, and will not enquire of it, the next juftices 
p etmty. of the county fhall do it; for the denying to do it is a forfeiture of 

fab. ante, 1*9. their exemption from the county. 

C. Holt, 407. 12. Mod. 403. Stra. 1134. 1173. 1222. 

t . 

mandamus And here a mandamus was granted jointly and feverally to all the 
spread to all j u ftj ces G f the town to inquire of the force, for the Cquu 
. woula fuppofc them .11 guilty. 

^tiittlj tad Jtve/uLy. to enquire of a forcible entry.— S. C. ante, 139. 

i 


Cafe 239. The Queen againjl Tutchin. 

a ptrfcn fur- 'T'UTCHIN was the author of a feditious paper called u Th* 
^rfiTon ap:o- -i « Observator,” and ah order of the houfe of commons 
him for apprehending him, and likewife A proclama- 

a ch.-.r^c of mifdeincancr, the feerttary may bind him to appear in the king's bench, but not to his 
p ttd Iclui-Mtr.- ■ S. C. y oft. 268. S. C. 1. Salk. 31. S. C. Holt, 424. S. C. 3. St. Tr. 532. 
*. C. 2. Ld. Ray. 1061. Poll. 268. 1. Salk. 48. s. Salk. 699. 5. St. Tr. 544. 


TION, 
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TiONf, with a reward for taking him up ; but he abfeonded a long Th* QvxfK; 
time, but did not defift from writing on, very fcandaloufly, againft «l*"§• S 

the Government. And now at laft he * mrrendered himfelf to TuTcl,I *fo 3 
the secretary of state, who bound him to appear here 
the laft day of this Term, and to his good behaviour in the mean ■ > 

time. 

An information being now filed againft him, he, by his Coun- 
fel, prayed time to plead till next Term. 

Per Curiam. If he had been fummoned, and had not lf * perfi»f«N 
appeared, but had been brought in upon the capias , he muft have " nder . to 
pleaded injlanter ; but appearing upon his recognizance, he ought miHe^eanor ij 
to have convenient time: and now he muft renew his recogni- may, on remove 
zance here, that is, give new bail, or the fame, if good, may enter »ng hit recogni* 
into a new recognizance ; and though we do record his appear- zance » havtrwn 
ance now, and give him leave to go look for bail, yet if he do not ’ b . ut ? 
come fitting the Court, we may call him, and record his default: 
and we cannot well bind him to his good behaviour ; for it is not muft plead iu 
ufual, when we proceed in order to convidt a man, to bind him to filter. 
his good behaviour in the interim. 



Gawtly againft Pickerfdale. Cafe 24a. 

E RROR of a judgment againft an executor in Rippon An inferior court 
Court. may amend er- 

The verdidl gave the plaintiff three pounds damages, one recort j by cbq 
Shilling cofts, and five pounds ten fhillings de incremento : and minute-book. . 
judgment quod qtter.prad. [ummas attingent. to feven rounds, &c. Hot) Ijg 
de bonis teftatoris , ac ft de bonispropriis of the defendant. , s»nr. jj, 

Per Curiam. We will not fuller them to amend any error 
m knowledge or (kill by their books of minutes; yet we will allow Cowp.407. 
amendments of errors in fa'ft in the record by the minute-book, if 1. Term Rep. 
it appear upon examination to have been originally right in the 7 * 3 * 
book, and not made for that purpofe. 

And Holt, Chief Jufticr^ remembered the cafe of Sandtrfon v. 
r.r-'we (ajr where in error on a judgment in the court of North¬ 
ampton they would not fuller them to amend praceptum fuit into 
pr.tceptum eft ; yet in the fame cafe there were but eleven jurymen 
named in the record, there being twelve in the book, they fimered 
them to amend that. 


(-) 3- Salk. ji. 


0.4 
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The Warden and Company of Sadlers of London Cafe 241. 

again]} Jones. 

r_ 

T HE company of sadlers brought debt upm> the ttatute 3 ftjtute *- 
of I. Jac. x. c. 22. 11 44. againtt the di'fciiJ.'ni, for that “ *{ 1 * tthe . 
being a /(idler, be did make live hundred fad-!J.*s infuffi- « being tanned'' ' 
cientlyand unfubttantially, contra jormam Jlatuti , and iu became “ or tawed, and v 
indebted to them in the forfeiture. “every fait hide, ' 

“ fliall be re- 

Upon evidence the cafe was thus : “ puted and 

“ taken to be ' 

* t The King cf Portugal’s envoy refuiing here, direeled th t “ father," and 
defendant to make him five hundred fiddles for war, for the ufe of t! ) ere « two , 
the king his matter, after the pattern of a faddlc brought for that k radsof tawing,, 
purpolc from Portugal , the L..i whereof was covered with goat- fur 

ikin, and ttulFed on the outfide with ttraw. The defendant made on,and the other! : 
(ome twenty faddles in imitation of the pattern, but covered the feat wet.byaprepa- 
with white allumed fheep Ikins, and inftead of ttraw ttuffed them ration of fait and:; 
with hay on the outfide. The Company finding this matter 
applied to the envoy , informing him of the cheat put upon him; who wlu, vJhit^ad- 
thereupon countermanded the defendant for fome time, until he lum it father- 
had examined and compared his work with the pattern, and after within the H 
ordered him to go on, which he did. The faddles were all made, n ^ an l n 8 °* ***.?! 
as aforefaid, paid for, and fent to Portugal. 8 * 1 

This adtton was now brought for the penalty. 


The 
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Tf* Wamii* 

^NDC.'MrANY 


.'j»r Saoi ihs 
, pt London 
, ugatrft 
4, JON*S. 


The first question was, Whether “allumed fheep-fkins** 
were “ leather" within the ad ? And it appears by fed.49. that 
it is “ if tanned or tawed.” And it appearing by evidence that 
there are two forts of tawing, one dry, which leaves the fur on, 
the other wet, which is dene with fait and allum, it was clear, 
{beep (kins allumcd were leather within the ad. 


.jf a ftatute e> 
naft, “ Hut 
« whenever 
« foil] ROE 
** nwke the 
*< waics be- 
loners n 
« fidltry fuir- 
cierdy ar.u 

«« 

* fh.ill lie liable 
** lo a pti al- 
»y,” aril «t- 
lbr.be tlit man¬ 
lier in vvl’ifti the 


The next question was, Whether it were proper for the 
ufe that it was put to by the defendant? and if not, Whether 
employing it improperly wruld bring the defendant within the 
words, “ not fubllaniialiy and lufticienlly made up ?” 

Holt, CJri.-f Juflice^ as to f-.s laid, that if the jury would 
think it i t njojv. for that uib, ..j ,/ould have the reft found fpe- 
cudlv; in b ‘'-u.fe words (as it w.i-j urged) were only applicable 
10 the tnaki 'ig t*o and worku anlhi.', without regard to the ma- 
teriah, that Deing provided for by other clauics of the ftatute, a 
fa Her, hr faid, win. has bought good leather according to the fta- 
tute*, .i-:d fiiVeii'd i ro rot, and i.fnr worked it up into faddles,&c. 
would Lv d.fpuiiiihed by thac conftrudion. 


ktthcr I c 
jtfadc, .1 j< u r 
rrho diV. ic.ulif r 
ret rf-elf d :.c- 
i rf;dinjc 10 the 
liatute is ret 
table to t!x pe¬ 
nalty, i frU !iy:r 
is fatiftied v,th 
. tlie cum.xd.ty. 


Si e.'M'i y , lie faid, that the meaning of the ftatute was to 
prev.m jx< p'ds Uing cheated by having ill goods put upon 
r.'i'ji'. ; and it rh.o kind ot lhctp-lkins was not according to the 
ft-.tut., yet if the buyer knew it, -and were latisfied therewith, it 
would be no dime ; for the ftatute did not delign to take away 
any man’s liberty of ufiug what he pleafed, that is, buying and 
contracting for he pleafed. 

But the Jury found foi the defendant generally. 


' ‘frterren of a 
/ Coflipany d.f- 
:.,frai'civitd a'c 
\ terr.pitsr.: wit- 
Jwffrb. 

| Cafe 242. 

. Debt up< n a 
rxt fperi- 
r fied in m mm 
k nciord r.g to .. 
'%te aft. 

1S4. 


Notf, In this cafe three of the Company wore disfranchifed to 
be leg .i evuienie, they dec la. mg upon a lOif dire that they had no 
aiiuimicc ot being received a__ain. 


B j 


9 Inc:iI rrai.-jl (!million. 

Kf.T rrov a i:r K, n coii'hiirneu fur payment of money,.and 
tncriio.' «o be lptcifieu in taxation according to/he We act 
<:f pa;iianri' 1 . 

I>y Holy, (ll.-f 7V"' ’ f vidence. If the ar/ijieate 

produced beui u.ui: in uue i \.i.l not eoubt but that i-t was 
then delivi red, or new, that it bears hut a very late date j.yet if. 
you ptovi. mat :, c w..s ti.xu:d io i:.ne, it will fuiF.ce ; or, laflly, 
if it has not h-if. :..xcd ir. . time, \U if you have a tally to 
produce that you ii..vc paid ihi double tax for the penalty, it will 
do. 


And the plaintiff fading ::i sill \\ ar. r.onfuited. 

And here Hot r, (.hw£ fafute, put the cafe, where nn obitgee 
had been bevond le. „ii Hie vvu.n- ■, but rUolveu notiiiug as to that. 

Oibournc 
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Olbourne again/} Hofier. Cafe 24$-.. 

D EBT was brought upon a fmglc bill for payment of two : y- 

hundred and thirty pounds on demand. t3wcetopw!r 

Upon non eft faSium pleaded, one of the fubfcribing witnefles ^"J^*** ** 
was produced, ana gave full evidence of the enfealing and delivery * 
of the bond. S. C. Holt, 194, 

On the other fide was produced a perfon of the fame name and 
furname with the other fubfcribing witnefs ; who acknowledged, 
that the hand was very like his, but that it was not his } that he 
never knew either of the parties, nor the other witnefs, nor could 
the other witnefs fay that he was the man; and both their reputa¬ 
tions being, made good in proof, 

Holt, ChiefJuftice, ordered them both to write their names, 
and thereupon left it to the jury, who found for the plaintiff. 

* And here Holt, Chief Juft ice, ruled, that this being a fingle Indebtonailn. 
bill, it needed no fpecification according to the late fiatute, becaufe ^ _l?I 
it did not carry intcreft, yet dire£led the jury to give damages, lm g 
friz, intcreft. given in 

magti. —5. Com. Dig. '* Obligation” (C.). 


And where it was obje&cd, that it was payable on demand , and Wantofdemand 
that no damages or intereft incurred till demand, and none was ^“ftbefpeciaBf 
P-vedi £& 

Holt, Chief Jnftice , faid, that could not have been taken Port. 184. 
advantage of upon “ non eft fait um f or any other col! teral iflue, 
but ihould have been pleaded. # , - 

(«) But fee the cafe of Swire v. Bell, 5. Term Rep. 371. L J 

The Queen again]} Carter. Cafe 244. 

/BARTER was indi&ed for a wilful and corrupt perjury ; and ifanindiament 
^ the indidtment, reciting the record of the trial at which it for perjury, in 
was fuppofed the perjury was committed, being a feigned iflue out reci *‘ n 8 , thc f** 
of chancery, fet forth, that there happened a difeourfe between my 0 
Lord Wharton* and Sir W. R. R. S. R. R. and J. S. concerning happening be. 
the botfhdflry of certain lands j and my Lord Wharton affirmed A. tween A. 3* 
to be a boundary ; the faid Sir W. R. R. S. and ]. S. and c - and ft 
affirmed, that A. was not the boundary. Whereupon a wager fro,a 

was laid, and mutual promifes were made between the Lord d UCet j i„ 
Wharton and them the faid Sir W. R. A\ S. R. R. and J. S. dence that the 
And now at the trial of the indidlmcnt this variance was affigned 
between the record they took upon them to recite, and the indiit- B ^^,/ rV0u 
nance is fatal.—S. C. Holt, 347. 5. Mod. 343. 349. 4. Burr. 2269. 2. Hawk. P- C. ch. 69.il as, 

J Salk. 374. 2. Salk. 514. 1. Sid. 106. 237. 377. 454. 1. Ven. 182. 370. Hob. jj. fiT fluent 
ob. 59. Farefl. 101. 1. Sid. 148. 153. 217. Rnym. 74. 1. Kcb, 531. 2. Salk.660. 10. Mod 

394. ». Mod. 139. six. Ld. Ray. 257. S87. 1221. Corny. 43. Stra. 921.1130. 1. Peer. Wow 
3. Peer. Wms. 196. 244. 311. 

ment. 
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jr**WN ment, that the affirmation that A. was not a boundary was in 
the record, laid to have been by Sir IV. R. R. S. R. R. and J. S, 
A * T “’ whereas the indictment laid it to have been by Sir IV. R. R.S « 
and y. A’, omitting i£. /i. ; fo this record now produced in the 
court was not the record deferibed in the indi&tnent. 

And this feemed a good exception: for by Holt, Chief 
\ fnjiice , If you bring an ajjnmpjit againft two, and give evidence 

only of an cjfumpjit by one, you are gone. 

t* Bnmfp" for Another variance was, that in one of the denominations 
'* Barnjp ,"and 0 f j an ^ s j n the record it was Rarnab. and in the indiAment 

Itead of «»*- M 

• mtali t " are Another word in the record was orientati , and in the indictment 

ktal variant 
jetween an tn- 

Uhnent for per- And all thefe being in the defeription of the record feemed 
ury and tbe «- f ■ . 

M of the trial raKU * 

In perjury, if the But another fault yet grofler was, that the record of the 
word of the trial at which the perjury was all edged was not entered up ; fo it 

trial be not en- not appear that ever there was a trial. 

•ted up, item- 1 r 

lot be proved by Holt, Chief fufice^ denied the minutes of it for evidence, and 

£* minutes. quoted a cafe where a rank perjury had gone unpuniflied for ever 
for that omiflxon ; for that he faid was final, fo as the party could 
never be tried thereon again. 

An acquittal for But in this cafe he faid, that by reafon of the other exceptions, 
ndlftmc TcaiT indiftment being inlufficient, they might indict him anew ; 
aot be pleaded f° r an acquittal upon a bad indictment would not be a plea to a 
in bar to a fe- good one (h ); whereas if the indictment had been good, an 
sood indictment acquittal upon the laft fault had been peremptory (c). And here 
br tlie fame of- t | K . indictment being brought to trial by the defendant, if he have 
*® cc ' made it up variant from what it is upon the plea roll, an 

' ■ acquittal upon it will be void. 

^cognizance And befidcs, the defendant has forfeited his recognizance, 
b y not whereby he was obliged to bring down the indictment to 
r 8 ecaue ' trial. 


$ 

tf there be two 
Odiftments a- 
|tiaft a defend - 


And whereas here were two indictments againft the defendant, 
ri „„ a oeivntu ami he had brought them down both, and put them into c'Jurt, he 
dot for perjury, now, to bring which he pleated on firft, withdrew one of them. 

i&oriVdown to Holt, Chief Juftict , ordered him to put it in again. 

■tog oiTw hich And it was infifted on, that the queen had her election to bring 

*t. them Tie on which of her caufes flic pleafed, and therefore they would bring 
£»fe& firft; but that on firft which the defendant would have come on laft. 
attorney-g C - 

■ral may enter a rtlh f-cfeyJ, and fo force h : m to bring on the other; but a defendant cannot in fuch 
tpb vit'tdraw one-ofthuu. 4. Com. Dig. “ Indi&mtm ’ (M.j. 

t 


(«) See Williams v. Ogle, Stra. R$<?. (.) Rex v. Fenwick, 1. Sid. 153. 

(i) See Rex v. Bun Mg', 3. Peer. VVms*. 439. 
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Holt, Chief JuJi'tce. It is true, the queen has that ele&ion 
where flie brings on her caufes herfelf, but here the de¬ 
fendant brings it on, and he is to do the firft act, and therefore 
has his ele&ion ; but if you will enter a non prof, upon that which 
they defire to bring on, you thereby inforce them to bring on the * 

other. But to ouft all * controvcrfy, the defendant having put iu * [ 169 J : 
that which he would prefer firft, it was full called. 


agttoH, „ v 

CaitII.:)] 


Note, Another exception was, that the record of the original a miftaking rf v 
trial began, “ Memo r and. quod a pud W. coram domina regina the record 
« et Johanne Holt, Militc , Capital's Juftic. ZJc. ftfociisfuis, '^ ich ? c . r ^ iy ^i 
« &rV.” whereas there is no court fo ftyled, but it ought to be J,i%iSe ,1S 
coram domina regina only. 


$ 

z't 


Muriel againjl Tracy, Jenkins, Chamberlain, and ^ a ^" e 2 45 - 

Cormvaill. 


N action upon the case in the-nature of a coufpirary , a*claratio®- 

wherein the plaintiff declared, that the defendant*, per .ompi- V rokcut:on Ml *' 
rationem inter cos habitant to vex and opprels him, J:d, pr.rtextu charge three 


A 


V r 

the 

plumtii!', and 

cany h 

•m 

b-fr.re 

tc.ice 

, Who, ,-X J.‘r 

/v,//;; ' ’ 

• f 

Tracy, 

!i 1 

-od 'o il vv, ro 

n.ii.i'-r. 

,1 

aril |i) 

e- 

1: to 

the prif.,:: ^ f r 

in: via 

■' f 

HOI'S! , 

of 

P.*»;i. , v v.eu t 

1 ‘1 

i: u 

m nim. 


andimprlfontWs 
1 hintlff, ther'i 
is ifju.iry majl ; 
, ho collected bjr 

But it was not faid in the WiK-jo detraiMiujn tn.it ;t was ;v:inout jury from 
probable caufe. tKe ‘■■.mmfldvt&r 

Upon evidence before Holt, Chief J’-ftie \ it appe/n 1 , hVUpcar th^ 

That eight years ago Afn *-/. /, being a gentleman’., ilrvant, and 
riding one day abroad, had fallen out with s!y ‘ c.:t the mad, and, ll!A j c< i by tbe 

being in drink, was foimdly beat by Ivan ; nm\. i'hi 1 ■■inking which, (••.hers that it; 

Jjhby took, out immediately uiuftice’- Warrant ag.nnft Murid for '"isnot a bail> 

an aflault and battery, but nothing more was d -,e upon it. Six : ‘ , ’ I -' o * fcn0e ' antf 
■ ’ - ‘it 1 from »«bw 

, 1 ' * . ' u/fii of we iii%V* 


years afteiV,aids,fome differenceanhng b-tw. on *>/ /, Tracy,:, nd * ey -, j 

jenl.hsf-.K\.- in Loudon, Jen vie: goes down to *'/. V./ and, the nctIn 
peri in I ion of Gcrhivoiil, pr< vail wi f h Sifty to cm/.e up to Lon..in y &.»/:,flh 
to make the oath ;.bovtmentioned agaiml A'/ee. v-nich he i!:-i co,!1 
before the PF.eoirn.i; -reupon the war:.on was granted}, 


r «»l 

iront c]u> 
iilfasijft 
roimniRM 


and had a guinea fo..n 


•s r=>r ms p-.i 


twflvemon 


. dull ba acquitJ 

..... . . ,Pt0 «.d. J; 

afterj Tm-y, being hin.uil a indite oi peaei, ere,;, ivc.i me under- c. a-.tc, 30*1 
keeper o! tik. OATtHnl’.and ethers to t. - e up Afwiel, and c. poft. 17® 
to carry him before fifties Ch er /<•/.;, a ,d a nd !nm word, as s.C. 3. Salk 5 fe 
foonas they took him, which accordingly w lione. And Tracy ( vj 

informed Lham!\r!j:i: that he had ;ul\ tied wirh the recorijer. ' ' 


Ante, 90. iOq 


informed 

ni ^ ^ . . . .ikiLwy qw. 

and other lawvus about theoiu-iaechargei.s'pisn.'ji'ifni*/, unutnat ,j St 
T. Salk, if,, 15. -49. 4.5. 1 i:S, 4 Co. 15. 5.Co. 56, 57. a. M fk 

306. Catl. 417. Skd-cir, 44. S. Aloi. Le. E i\. Si. j;'-. 

they 



* t 


PfMCT, 

TOMfKIHS, 
M«*» and 

»*»WAILt. 

'/ir ' 


X * 7 ° ] 


jljf • declaration 
jpr a malicious 
|mft ftate the 
^variant to be, 
V with intent 
& to rob,” and 

S warrantwas, 
with intent, 

pfr'fcc. as be bt~ 
**. Hives,” tlie 

I 

^declaration for 
malicious pro- 
dating 


arretted 

jfr by pretext of 
* a certain 


ft v - 
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they were of opinion it fras not bailable; whereas in truth he never 
did a(k the queftion : whereupon Chamberlain refuted bail and 
committed him. 7 racy followed him to gaol, .and directed the 
gaoler to ufe him feverely, and to iron hind. 

Holt, Chief Jtt/liee, As to Chamberlain , he was to blame for 
his ignorance , but there is no reafon to find him guilty upon this 
evidence ( a ) : but for the reft, the circumftances of the evidence 
{hew it to be all one chain of malice; and if the declaration were 
good, the evidence would maintain it. 

* But the exceptions taken to the declaration Were: 

First, That it recited a warrant variant from that on which 
the plaintiff was arrefted ; for the recital is abfolute and pofitive 
that the oath was, that the plaintiff had aftaulted Ajhby with intent 
to rob and kill him; but the warrant was with intent to rob and 
kill him, as he believes. 

No great heed was had to that objection ; but Holt, Chief 
fujlice , faid, it fhould be faved to them. 

variance is immaterial 

Secondly, That the declaration fuppofed the ar reft to be 
without a legal warrantj for it was, that pratextu cujufdam war¬ 
rants and pratextu was the fame as colore, and that muft be taken 
' 1 1 been. 

But that was over-ruled $ for there being an ill ufe made of tht9 
warrant, though it were legal, fure that were pratextu of a war¬ 
rant. 



declaration for Thirdly, If it be taken to be a legal warranty there can 

malicious pro- be no confpiracy in taking up one by a legal warrant, efpecially 
toftatothat ** not ^eing ^at the warrant was taken out without probable 
without ca f e ‘ 

teaufi, ts fj OLTj Chief Juftice, upon this exception, willed them to with¬ 
draw a juror, for he held the declaration ill for not allcdging it 
to have been without probable caufe. 

1 And to this the parties confented. 

a an aftion of Note, Herfe, by Holt, Chief Juftice, This being, an -action 
Mifpincy, mu on t h e cafe in nature of a confpiracy, all might be acquitted to one, 

and he found 8 uil V- 

Mur acquitted.—N. B. 277. A. *78. K. z. Saund. 230. x. Vent. 12. 18. 13. a lib. Ante, 
;f. Cro. Car. 239. 3 Mod. 220. Stra. 144. 193. 1227. >• Wilf. 210. 5. Mod. 408, 
Ml N. P. 14. 1. Hawk. P. C. ch. 72. f. 8. , 


% Vent 86. 


; 5 , 

ft)' 


1 an aftion of 
Kfpincy, •« 
•y be found 
ailty, and tlie 
her acquitted.- 
[. Cro. Car. 
ML N. P. 14. 


(„) For cafes in which the Court has 
refuted to grant informations againft j uftices 
of the peace for ignorance, vide Rex v. 
Young, t. Burr. 556. ; Rex v. Cox, 
a. Burr. 785. ; Rex v. Palmer, 3. Burr. 
1162. i Rex v. Jackfon, 1. Term Rep. 
653. j Rex v. Holland, 1. Term Rep. 


692.—But if a party be injured by their 
miftake or ignorance of the law, an a&ion 
lies, 2. Hawk P. C. ch. xj. f. 13. 
Green v. Bucdectnirch, 1. Leon. 323. 
They cannot however be punifhed both 
criminally and civilly for the fame offence, 
Rex v. Fielding, x. Burr. 7x9. 
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Oliver againfl Vernon. CiAva, 

r ROVER for fourteen lemon-trees the ftatute of Limitations Trover wiHfi 

pleaded. for tree, planttd& 

r in boxuk in 'If, 

On evidence at nifi prius , before Holt, Chief Juftice, it garden. v- 
appeared, that the plaintiff obtained leave from my Lord Brudencll s. c. Holt, jj»I 
ibove fix years before to have the trees ftand in his garden at Twit - Ld. Ray. 276. 

' tnham , and that his lordfhip’s gardener might take care of them ; 
hat afterwards my Lora fold his garden, with all his trees therein, 

:o my Lord Portland, who afterwards fold the garden, and what- 
jver he had from my Lord Brudenell, to the defendant, and that a 
iemandandrefufal within fix years was proved upon the defendant. 

It was objected, that the gardener, who received the trees 
irft from the plaintiff, and continued gardener ail alon and looked 
ifter and reared the trees, could not be a wiincfc 5 f*»r that he, in 
:afe he proved a title in the plaintiff, would thereby intitle kim- 
!elf to an action for his labour and (kill employed in rearing up 
the trees ; whereas if it went for the defendant, he was to have 
nothing. 

But^his was over-ruled by Holt, Chief Juftice, 

IflRST, Bccaufe if the gardener took care of them as my Lord 
TfrudenelFs fervant, he was to have nothing for his pains from die 
defendant. 


Ifaperfoarfcfii*. 
another to let hi*/' 
f.rvant take cate 
of goods, the fer¬ 
vant is a good 
witnefs for the 
plaintiff in tro¬ 
ver againft his 
mailer’s afllg- 
nces. 


Secondly, If my I ord only gave the gardener leave *0 do it for 
the plaintiff, the gardener then was fo far the plaintiff’s fervant, 
and it * never .was doubted but a fervant was a good witnefs for his *["171 1 
mailer. 


He also held, that thefe frees being in boxes, and Lparate Trees in a gar, 
from the freehold, could not pafs by the grant of the gar el v, nor by dcn ’ 1o n “ P* 
the words “ all his trees therein,” for they were not his trees, by 
that is, my Lord BruJeneWs. N iy, it would be hard to compre- fhey ftand. * 
hend them by conftruftion within the grant, if the words had been 
li all the trees in the garden,” without there were a fchedule 
of the trees intended to pafs, and the plaintifPs trees mentioned 
therein. 


But agreed, if they had been conveyed by my Lord 
Brudenelfs grant, that had been a converfion , and being above fix 
years, the iffue would be againft the plaintiff'. 


And befides that, the grant of the garden was a determination 
of the licence given to the plaintiff’, and that the grantee might 
(fiffrain the tree's damage feafant ; but he having not done fo, but 
fufered them to continue, was fo far from a converfion, that it was 
©Yidence of a licence by him. 

And he faid, that by grant of “ all a man’s trees,” apple - trees 
would not pafs. Q. 


And thp plaintiff had a verdict. 


Robifon 


If A- !.ecnfc 
to piit trees ia 
his garden, snd 
then fells tit; 
garden to D.acd 
D. continue tM 
trees withoui 
fc.zure, it is 1 
removal of tix 
licence. 

Carter, axS. 
Cn». Jac. 104. 
*’7 
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.Cafe ?47- 


Robifon againjl Gofnold. 


** A HUSBAND difeovering his wife to be a very lewd 
•tefamifflwdto ^ woman » 5 oes away from her, and Hie, after having lived fe¬ 
ll, wife during veral years with an adulterer, was received into the plaintiff's 
her cohabitation houfc, who entertained her as the huiband's wife. 

he turn$her°out This a£tion, being an indebitatusaffumpfit^ was brought againft 
of doors; or if the hufband for lodging and dieting the wife, 
lie receive her • • 

back after fepa- Holt, Chief JuJiice, at nifi prius , held, that let the woman be 

lotion; but if ever fo vicious, yet, while file will cohabit with the hufband, he is 
.fhe leave him, bound to provide neceffaries for her, and is liable to the a&ionsof 
Iiv ' fe P“* fuch perfons as ftimifn her with them, for his bargain was to take 
«wfon*has no- ^ cr f° r better for worfe. In like manner it is if the hufband turn 
tfcoof the fepa- his wife away for her wickednefs, he remains {till chargeable for 
ration, he is not her neceffaries. But if the wife leave her hufband, they that truft 
her after it is notorious that fhe has left him do it at their peril, 
and fhall not thereupon charge the hufband (a). 

And he feemed to be of opinion, that if a wife had run away 
from her hufband, and contracted debts, and afterwards the ivufband 
received her, or came after her, and laid with her but for a night, 
that would make him liable to the debts. Like the cafe where* a 
wife elopes with an adulterer, though fhe thereby forfeits her 
dower, yet if the hufband will of his own accord receive her again, 
k. Keb. 69." 80. fhe fhall have her dower again (b). 

S7. 206. 337. 

361, Ac. 1. Sid. 109. 425. 1. Fac. Abr. 295. 11. Mod. 241. 12. Mod. 244. 372. Co3. 

Gilb. E. R. 152. Stra. 647. 706. 873. 1214. 1222. Ld. Ray. 444. 1006. 


Sable. 

S. C# 1. Salk. 
219. 

S. C. Halt, Z03 
Ante, 147. 
s. Salk. 116. 
ail 

*. Lev. 4.47. 
l. Vent. 42. 
a. Vent. 155, 
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(a) Sri unlefs the wife have 

a ftfur^U m.iirttr.ancc. Ste Sj. irrow i>. 
Catuther, 2. Bl. Rep. 197. ; Hatchet *>. 
Baddcley, 2. Bi. Rep. 1195.5 Ringftead 
■v. Lanclborough, Cooke's B. L. 3d edit. 


32.; Harwell v. Brooks, Cooke's B. L f - 
36.; Cbrbct v.Polnitz, x. Term Rep. 5. 

( 4 ) See the cafe of Manly k. Scott, 
1. Mod. 124. and the cafes cited in the 
note at the end of that cafe. 


The Queen againfi Cctefworth. 


The 


Spitting in the 'T'HE iHdictment was for ?. battery upon DoHor R. 

face is a battery. 1 evidence was, that the defendan: fpit in his face.*^ m 
; s. c. port. 1S0. r 

Holt, Chief JuJlice. It is a battery. 

2. Keb. 543. 1. Mod. 3. Trem. 270. Carl,''. 280.491- *• Bac. Abr. 134. 


fie. 3 Salk. 
[.191. Ante, 149 

% 

i* - Son ajfavh" 


Holt, Chief JuJlice. Though one cannot juftify a battery 
V»y be E iven in by fort ajjault detnefne , by pleading it to an indictment, yet he .nay. 
^teMment" 1 30 f^ ve * n evidence upon a not guilty , and he may be thereupon 
:?Bac.Abn acquitted. 

- 3 iss* *51 


Huttoa 



JEafter Term, 3. Queen Anne, At Nifi Prius* 
Hutton againjl Manfcll. 

A N action on the case was brought, laying mutual pro- 
mifes of marriage between the plaintiff and the defendant, 
and a breach in the man, who was in this cafe the defendant. 

Upon evidence, an exprefs promife was proved upon the man, 
but none on the woman's fide. 

Holt, Chief Juftice. If there be an exprefs promife by the 
man, and it appear that the woman countenanced it, and by her 
actions at that time behaved herfc.f lb as if fhe agreed to the mat¬ 
ter, though there be no adtual promife, yet that fhall be fufEcient 
evidence of a promife on her fide. And he remembered a cafe in 
which he had been a Counlel in the time of Montagu, Chief 
Baron, where it had been fo ruled upon evidence againft his 
client; and being difTatisfied then therewith, he put the cafe to 
eminent men of thofe times, who all concurred in opinion with 
the Chief Baron (a). 

9 

(«) See the cafe of Ilarrifon *•. Cage and his Wife, Carth, 467. S. C. 5. Mod. 
4?i $. p . 1. Salk. *4. 


Cafe 

An aftipn 
promife of 1 
liege may 

maintained, T* 4 
without proving 

on the part el 
tit ' 



& C. 3. Salk. 
16. 64. 

S. C. Holt, 4J*. 
1. Salk. *4. 

* Salk. 437, 

438. 553 * 

Ante, ijf. 

3 Lev. 65. 

5. Mod. 411, 
Stra.938. 

Ld. Ray. 3E6. 
ix. Mod. *14. 
(.Bac.Ab, 168. 


' y 


you vi. 


a 


TRINITY 




■Trinity term 


The Third of Queen Anne, 

I N 

The Queen’s Bench. 

Sir John Holt, Knt. Chief Juft ice. 

Sir John Powell, Knt, 

Sir Lyttleton Powys, Knt . , JuJiices, 

Sir Henry Gould, Knt. 

/Edward Northey, lfq. Knt. Attorney General, 
Simon Harcourt, EJq. Solicitor General, 


* Genner a^aiafl Sparks. 


* [ ] 

Cafe 250. 


G ENNER was a bailiff, and having a warrant for Sparks An antft mu$ 
came to his houfe, and finding hi:n in the yard, »."ld him be by corporal' 
that he had a wariant for him, and pronounced the word fewng or /me*- 
errefty but did not lay his hands on him: whereupon Sparks 
fnatched up a pitchfork, and kept off the bailiff, threatening to therefore 'if ai. 
kill him if he came nighcr \ and thus retreated into his houfe, bailiff only pro- 
and (hut the door againit the bailiff. Upon all this appearing on nounce word*of 

»“•* rlSSS 

Conyers moved for an attachment upon the matter againft th . e 
Sparks , fuppofing this to be a rjeeusy or at leaft a great contempt of wilUot grantsSf ■ 
the queen’s Writ. attachment for I, 

But PER totam Curiam, Ffcrc was na arrejiy the bailiff r ‘(™ ’ ot 
having not laid hands on the defendant •, for his fhewing the arretted. /;< 
witrant, and pronouncing the word “ arrejiy ’ without touching s , Sa!lc iJ-', 
hSm, was no more an arreft than it would be one if a bailiff fees a A „:e, ^ 

^ look out at a window, a pair of (lairs or two high, and tells Port. no. ^ 
him he has a writ for him, and fays, that he arrejis him j and *■ Mod. 56., 
therefore in fuch cafes the bailiff cannot break the houfe to come 8 * 

at the perfon, as he could lawfully do if he had been his prifoner, 
and had cfcapcd into a houfe from him. 

R i 


But 
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;V *•' 

baiKff, after But it was agreed, that if here he had but touched tho 
■jy frttft, may defendant even with the end of his finger, it had been an arrejl , 
and he might have broke thchoufe afterwards to feize upon him {a% 
'■ ftrt- pn " and an attachment might go for the refcous } as if a bailiff have a 
3 taft. au. warrant againft a perfon who is in a houfe, and lay hand upon 
'-0 j- -I * him through the window {l)* he may afterwards break the houfe 
r- L > 74 J to come to him. 

•Skin. 8. Salk. 79. x. Ilalc, 459. Ld. Ray. 1028. Fader, 319. Cowp. 3. 2. Hawk. P. C, 
eh. 14. f. 9. %• H. BL Rep. xao. 


A fherifPs offi¬ 
cer is prote&ed 
by the law in the 
doe execution of 
bit duty. 

, DougL 359,360. 
3. Term Rep, 
735- 


It was likewise agreed, that the bailiffhad the protection 
of the law; and therefore if he had ventured on here, and had 
been killed by the defendant, it had been murder in him (c); or if 
the defendant had beat or hurt him, he might have his aCtion (d) j 
or in this cafe, if the defendant were within reach of the bailiff 
when he pointed the pitchfork at him, he might have his a£tion of 
aftault againft him (<■); fo if he had prefentea a gun at him at fuch 
a diftancc as the ihot would reach him. 

And per Curiam, the motion was denied. 


(a) But a b.ii'iff in execution on tstjne 
proofs may bn-:.k open rhe door of a 
ledger's apartment ii he hai fn it gained 
a peaceable entrance at the outer door of 
the houfe. L; .* v. Ganltl, Cowp. x. 
(i) 2. Roll. Rep. 138. Palm. 53. 


(c) Sec 5. Co. 93. x. Halt 458. 
a. Hale, X17. 470. Ld. Raym. 1.-28. 
foilrr*'. L. 311. 319. and 1. Haw::. P. L,- 
ch. 31. f. 58. 

(O 

( t) See x. Hawk. P. C. ch. 6a. f. 1. 


Cafe 251. 


Barnaby againft Sanderfon. 


If the want of TERROR ov a judgment in the common pleas, and the want 
ma original be »f- Hr Q f an original afljgned for error. 

Agned for error, 

tod the defend- The defendant comes in ad audicndutfierrores , gratis ; allcdges 
. ant appears and diminution ; and has a certiorari. Whereupon a variant original 
1 ^nd^tTon ** cer tined » at the day given he comes again, and fuggefts aright 
nankrar igranr! ordinal of fuch a Term, and prays a new certiorari to certify that, 
M,a variant tri- an J . pleads “ in nulls e/J erratum." 

ffT^he'may^at All this fadt appeared on the report of the matter. 

* Holt, Chi.f Juft'ce. The defendant is right in point of 

of ano- l aw » f° r fuppole the rtcord below be of Eufter Tim, and after 
htfatr Term, and judgment a wiit of error is brought herr, and the want of original, 
another or variance in the original, be .aligned for erior, and the defendant 
f Writ of druaran a jj c jg eg diminution , the (ertierari there is only to the cufto* bre-r 
bltoe’muft be vium to certify an original of E after Tetm , viz. the Term 

ntmtittxo which the placita are ; and if he cither certify that there is noy£, 
Sntiff of or certify a wrong original, the defendant in error, befoifc^. 



SSe^on. in nulla 

.°f * noth 

f fee fiat in the office, or the proceedings w.ll be irregular.—8. C. x. Salk. 266. S. C. Holt, 273, 


eft er> atum pleaded, may luggett that there is an original 
lerTcrm, yiz. of Hilary, Michaelmas , or other Term j 


». Salk. 264. 266. Poft. 206.235. Ante, 1 13. Skin. 419, to422. 1. Salk. 144. to 151,. 


and 
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And there fhall go two certiorari*s j one to the cuftos brevium to 
Certify that original, and another to the Chief Juftice to certify an 
entry of the continuances: and this has been carried furtherfor 
if the cuftos brevium return a wrong original, or a variant one 
on the firft certiorari , of the Term of which die placita are, he 
mav fuggeft that there is a right original even of that very Term, 
ana have a new certiorari ; and when both originals are before the 
Court, they will intend that to be the right original which agrees 
with the declaration. 

To which all the reft agreed. 

But becaufe, in point of pradtice, there ought tohavebeen notice 
to the plaintiff of this fuggeftion, and the new certiorari ought to 
have been hied in the office, which was not done here, fo that the 
judgment by that irregularity was affirmed fooner than otherwife it 
could have been, the Court difeharged the rule for affirm¬ 
ance of the judgment, and dirc&ed the defendant to proceed 
regularly. 

So he was forced to move to have it read as a record again, and 
have if made a conftlium for to come regularly on. 

„ And the judgment was afterwards affirmed PER totam Cu¬ 
riam. 


* The Queen again/} Crifp4 

/~iRISP was indi&ed, for that there being an account ftated 
^ between him and A whereby he was indebted, in fuch a fum, 
to A. which account he ligried, he got it into his’nan ’, per falfas 
et Jiniftras infimuitio its, and vi et armis tore it, contra pacem, &c. 


Eyres moved to quafli it: 

First, Becaufe it was a private offence, not indictable. 

Secondly, Becaufe the indictment did not iliew whofe the 
property of the paper was. 

But the Court denied the motion ; for it is a trcfpafs now 
ab iniftb. The property is his, who was intitled to the debt on 
the account. And they bid him try it, or demur to it at his pe¬ 
ril (a). 


(a) But it feems no%v to be fettled, 
that son indi Ament will net i.e tor a 
hurt irejfafi, Rex v. Johnfcn, i. Wilf. 
325. Sayer, 27. for the wordi viei jraiis 
a^nc are not fuflkirnt, Rex v. Storr, 
3. Burr. 1698.; Rex v. Atkins, 3. Burr. 


1706.; there mull be fuch an aAual 
force as implies a breach of tit fcatt to 
nuke a f tfpajs an indi&ahlc offence, 
Rex v. Bake, 3. Burr. 1731. j and this 
degree of adual force muft appear on the 
face of the indiftmtnt, Dougl. 153. 


R 3 Anonymous. 


Baum*#. 

lAvatinMi 
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An indiftmeat 
lies for tearing 
an account after 
it is figncdand 
fettled. 

Comb. 16. 

12. Mod 413. 

*55- 454“ S°*» 
4. Com. Dig.' 
“ Indiftmeo#* 
(D.). 

Stra. 59$. 
Ld.Ray. 3M. . 
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Cafe *53. Anonymous. 

t 

’Whehabillmay TOER CURIAM. One may file a bill againft an attorney 

be filed againft A an y j a y w ithin the Term ; and if there be four days of the 

ji*t ATT0 ** Term to come, one may ferve rules upon it that Term ; but if the 

Ante, 106. declaration be in Eajler Vacation (a) y which is indeed a declaration 

of Eajler Term% the defendant (hall have four days in Trinity Term 

*• 5 + 4 - t 0 plead. ■* 

& Mod. 43. 1 

ai. Mod. a. 12. Mod. 504. Stra. 522, $23. 532.1192. Tidd, 242. Dougl. 312. 


JUtmtnt muft And one is not confined to four days to plead in abatement , but 
has the whole Term of which the declaration is delivered; but 
expirationqf the he has f our days in the Term of which the declaration is, lie 

Term in which fball not plead in abatement the next Term (b). 

||>e declaration Udclivtred.—2. Salk. 515. 517. 519. I. Salk. 1. Lut. 24. 


(a) SeeDcdfworth v. Bowen, 3. Term 
Rep. 323. j Waghorn v. Fields, 3. Term 
Jtep. 173. 

( 4 ) A plea in abatement muft be 
pleaded before the rule fo<- pleaiir.g is nit, 

1. Term Rep. 278. Imp. Pradt. 230.; 
which rule expirisin four tisys, Cilb. Rep. 
318. after declaration delivered in Term* 
time. Rule, Trm. Term, 1. Gto. 2. 

2. Stra. 1192. ; and thtfe four days 
allowed for pleading in abatement arc 
both inclufvc, Jennings v. Webb, 1. Term 
Rep. 277. ; and if the laft of the four 
days happen on a SuKit.y, the plea muft 
be filed on the preceding day, L-e v. 
Carlton, 3. Term Rep. (142. ; tor it it be 
filed on the fuccted.ng day the plaintiff 
may fign judgment, Fiarbord u. Pcngal, 
5. Term Rep. 210.; and the necefiity tif 
a rule to plead is fuperfeded by the de* 
fendant't pleading in abatement, Bundon 


v. Payne, 1. Term Rep. 689. If, hove* 
ever, a declaration be delivered in Vaca¬ 
tion-time, or within lefs than four days 
of the er.d of a Term, the defendant, after 
a fjtiialimparlance, may plead jn abate, 
ment within the firft four days mclufive 
of the next Term as of tbtprectdirg *XtTm t 
1. K.ic. Abr. 8vo edit. 27. $ but filth a 
plea can only be received infuch cafe after 
a fpecial imparlance,Doughty i/.I.afctlies, 
4. TeimUep. 520. ; and it muft he fled 
within the four days, for the delivery of it 
only w.thin that time is not fufticient. 
Imp. K. B. 240.—And by 4. & 5 Anne, 
c. 16. “ ’SoJilntoiyplfrt Hull be received, 
“ except the party offering fuch plea do 
“ by affidavit prove the truth thereof, or 
“ ihew ibmc probable caufe to the Court 
“ to induce them to believe that the fad 
“ t.f futh plea is true.”-—See 5. Com. 
Dig. “ rkadw” (D.). 


: -*Cafe 254. Crokct’s Cafe. 

1 .* . 

afvmffit, if a SSUMPSIT. The vtrine was laid In Staffbrdjlnre, and the 
jffdewStf A declaration was of Eajler Tei m. 

the Chetham moved to change the venue into London upon th? 
^SViirf/' Term comncn affidavit ; blit had no affidavit, rs the ulual couife is, of the 
SajL^thewKiif time of which the declaration was delivered. 

voLtedtii, Holt, Chief "jujl't:e. The reafen of that courfe is, bccaufe if 
»,*• com- the action were laid in London or / Xiuidhfex , perhaps, by the rule* 
pi* affidavit, of the court, the plvintirF would have a plea to enter ; and there- 
tmtthevjud f ore | t j s jfcccflary to fatisty the Court that the declaration was ndt 
W when the delivered fo long ago as that the plaintiff could be intitlcd to a pie* 
ion was to enter, to obtain the change of the venue : butthis being a coun¬ 
try caufe, and the declaration of Lajler TVm, in which cafe, 
£-©. a. Salk 669. Stra 2x1. 1. Com. Dig. “ Adhon” (N. rj.). 

though 
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. .*•%. v* 

{hough it were delivered the firft day of the Term, he could hot C*o**tV>: 
iave a plea to enter, he thought this out of the reafon of the rule, CA *» 

Snd therefore an affidavit unnecefISry. ^ ; 

, But here* becaufe if the aftioii wefe laid in London , there miift 
he fifteen days between the tefte and the return of procefs, ahd fo 
ihc plaintiff could have no trial till Michaelmas Term, 

The Court held him Up to the rule. 


* Oates againjt Bromhill. 

E after Term, 3. Anne, Roll , 

'T'HE cAse coming on in the paper this Term, Broth£riCK 
* infilled very miich, that the words of the condition in the 
fubmiffion, “ s6 as the faid award be made, and ready to be 
“ delivered,'and given up to the faid parties, or fuch of them as 
“ fhould defire it,'” were of fome ufe, and put in for fome purpofe, 
imdmuft be intended of another delivery than the bare pronouncing 
of the award: and yet if, according to Dyer (<?), “ready to be 
* l delivered” be only to be pronounced or declared by an oral 
delivery, the adding thofe words in the condition would figmfy 
hothing ; for then," as foon as it is made by the arbitrators,’ it is 
ready to be declared or pronounced by them ; and he infilled oft 
the cafeof/ifW v. Ardift, in the common pleas, in Trinity Term^ 
In the firft year of Queen Anne (//), where the condition of the 
fubmiffion was in the very fame words as here, and a p,. <olaward 
fet out as here, and adjudged on demurrer to be ill per totaM 
Curiam, notwithftatiding the cafe in Dyer had been urged ; the 
report of which cafe he had from 1 1 racy , one of the J Jges of the 
Court, and the roll whereof he had perufed. 

But per totam Curiam, Upon great consideration, not¬ 
withftanding the fa ill late cafe in the common pleas, a parol award 
is capable of a delivery, viz. a deenration of it to the parties, or 
Cither of them, if they deiire it; and that being fo, as foon as the 
Arbitrators have agreed on the award, it is ready to be delivered ; 
And the Veadinefs of delivery needed not to nave been averred, 
Jbocauli?. the alledging an award made imports it: nor is the condi¬ 
tion in the fubmiffion therefore vain ; for if, after the award made, 
the patties, or either of them, had come and alked the arbitrators 
what award they had made, and they had refufed to tell, then he 
might plead that it was not itady to be delivered, fhewmg that 
matter : fo perhaps, if the arbitrators had died in lofhort a time 
after the award made that the party could not have had convenient 
time to afk them; for the intent of the condition was, that the 
parties fhould have notice of the award. 


*[>761 

Cafe 


paifubmpM 
to . arbitration^ 
“ fo at tte 
** avnpd be 
M made, and 
“ ready to b* 
** delivered, 

“ tee." a ford 
award it good. 

S. C. ante, 160. 
S. C 1. Salk. 7 j. 
S. C. Holt, 8a. 
LA. Ray. nf. 
*47' 533* 


(<i) Dyer, ziS. 


(O 


M 


Another 
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"* *»* Another matter he infifted on was, that averment was, 

* w*« tJj at «c the award was ready to be delivered to them both,” without 
U good fa y in g> ** ^ either of them for it may be, the arbitrators were 

without favjne ready to declare it to both of them if they had come together, but 

• ktb p«L not to one of them. 

a. Com. Dig. Per Curiam. It is not effential to a parol award that it 
** Arbitrament” (hould be notified to both parties. 

1 |X. 6.). Ld. Ray. 115. 247.53). 


An award or- He also objected, that in the award fet out it was ordered, 
wfiddw*** ^ that “ prafat. A. (for the purpofc), one of the parties, folveret 
„ toth ebdfa. “ P ra f at - the other party, pried. Jummum of ten pounds,” and 
f< the raid fum there was no fum of ten pounds mentioned before'. 


fbod, though no I T was AGREED, that 11 prad." could not, without a tautology, 
TCmof toi. was be applied to Bromhill the party, becaufe of the word M prafat.'* 
Mentioned be- before given him ; yet becaufe in l’cnfe it could not be applied to 
^ re * Jummam , there being no fum mentioned before, they all 

agreed, that they would make a comma after prad. and fo join 
• £ 177 3 >t to the party , * rather than fuffer it to goto fummam to vitiate 
-fide *. Vent. the award 3 and where a prad. may refer in good fenfe to either of 
*4*. two antecedents, there it may vitiate, becaufe of incertainty ; but 

$. Bulft. 3x1. where it has but one thing to refer to, and joining it to that would 
make it nonfenfe, it (hall be rejected as idle. 


And by the whole Court, judgment was given for th(>' 
plaintiff. 


Cafe 256. Fazakcrly apainft Baldoe. 

On a return to a TTPON a return of a habeas corpus from London , a bye-law 
****** was fet forth, laying a certain penalty upon any freeman 

rfLmden, that fhould fell goods ufually fold by weight, not having weighed 
theCouit will them by thf. city beam [a), grounded upon fuch a cuftom in, 
firft order the London. 

fo, the Parker and Eyrf. now moved to have the return filed, for 
. purpofe of con* that, without it was filed, the defendant could not bring an a&ion 
' Inserting the 0 f falfe return , and then there would be no way to controvert the 
mtflM'n an ac- jj Cin g a f f uc h a cu ([ om . fo th_y might return what cuftom they 
Wm ^ */'(>' pleil f cd> f alsi a impuntm 


‘ A fro-edendo And as to the objc&ion, that after the return filed there could 
Vwy be granted not |, e a p r0 ctdendo , they anlwsrcd, 

- IB (be mayor's r ’ 

\ feomt of Ltdo* First, That true it is, a record once filed in that court fhall 
y<*Nr rt,ur " never be lent back j but that is to be undcrilood in another Term, 
(U^lTbyTa ^ ut * n t ^ e fame.'Perm it Comes in it may (b). 

■6 Htfan committed for non-payment of a penalty under a bye-law oI the city) has been fiUd in the 
Joperid? court, although the ufu.il pradliee is, to award the frtcedtndt without filing tit writ. _ 


Inperic 

pJkC. t. Silk. 351 

».** 


S. C. Holt, 32a. 33$. Ld. Ray. 498. 
(«) See Cvddcn v. Prcveft, ante, jsj. 


{b) 1. Lev. 93. 1. Roll. Rep. 85. 


Secondly, 
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Secondly, Though it were true, that a record once filed here FAtaxmi 
could not be fent back the fame Term, yet, this being a return of <*«jt ‘ 
a* habeas corpus , which removes not the record, nor any of the ®**-*«^ 
proceedings below, but only certifies a hiftory or tenor of the 
record, the filing thereof cannot hinder the Court from awarding 
a procedendo to enable them to proceed below (a). And if the 
plaintiff would proceed here above, he muft begin de novo with a 
new bill againft him in cujtodia marefchalli (b). 

Holt, Chief Juftice. The practice has always been in this 
court to award a procedendo without filing the return. But the 
queftion is. Whether the filing the return will be a hindrance to 
our granting a procedendo ? It is true, that by habeas corpus all pro¬ 
ceedings below are fufpended until the Court has detci mined of 
the right of the caufc of detainer upon the return; and if they 
had proceeded below in the mean time it would be all void, and 
coram non judice ; fo that it will be nedeflary to award a procedendo 
, to untie their hands below : but why we may not grant a proce¬ 
dendo after the return filed I cannot fee ; for there is a difference 
in this refpedt between a habeas corpus and a certiorari: upon a 
habeas’corpus we have not the record itfelf here as we have 
uponaf*r//enjri; and where a record is removed hither, and filed 
here,it fhall never be fent back, not even in the fame Term, in any 
Cafe Whatever, except in the cafe of felony ; and that by the flatute 
of 6. Hen. 8. c. 6. whereby if one remove * his indi£lment for * [ 178 J- 
felony up hither, we may remand him back after it is filed, to the 
county where it is to be tried by the Judges of gaol delivery there. 

If we grant a habeas corpus to bring up a prifoncr charged crimi¬ 
nally from Newgate, and the return is filed, yet, if we adjudge 
the return good, we remand the prifoncr; and the juriViction of 
the Judges of gaol delivery, which is fufpended by the habeas 
corpus , is revived by the remanding him back. But upon a writ of 
error of a fine, the very fine is never certified hither, but only a 
tranfeript of it (r) ; and if the Court adjudge it erroneous, they 
fend a certiorari to the chirografher to certify the fine itfdf, 
and it is actually cancelled here. 

And after they had taken time toconfidcr, per Curiam it was 
filflrij-fiQd a procedendo awarded (d). 

(a) 1. Keb. 170. city of Loricv, the Court will not enter 

( t ) See Dtvis t>. James, l. Term Rep. into the cor. (: deration of the validity 
37a. Tidri’s Praft. 184. of a bye-law upon the return to a 

(r) See S. P. 1. Salk. 341. habeas corpses, Balia: d v. Bennett, a. Burr. 

\d) But, except upon returns from the 777. 


The Queen againft Foxbj 


Cafe 257.^ 


^TQXBY was convidted by the jufticcs of peace at their quarter- To a #j- 
^ feflions at Maidftone , upon an indictment for being a common tTr0r 
fcoidy and judgment that fhe fhould be ducked: whereupon fhe pjff 

the defendant muft aflign error in petfon.— S. C. ante, 11. S. C. poll. 213. 233. S. C. 1. Salt 
»#S. S. C. Holt, *74. 

brought 
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Qs**« brought a ft/r/f of error, having obtained* warrant for that purpofe 
V from THE attorney ceneral (a) j and hereupon the (heriff let 

woxnr. jj er g Q a t large, there being no fine or imprifonment in the 
judgment. 

’■* Per Curiam. She muft alfign error irt £erfon; 

Note,- The moft ufual way of bringing writs of error of 
judgment upon inditlmenii is, to remove the record into the 
crown office by certiorari-, and then bring a writ of error 
torani nobis ; but one may dire&ly remove it by writ of error j 
and either way is good. 

But, after writ of error, the courfe is, to ferve a rule in the 
office to a/Egti error ; and, if they fail, to have a peremptory rule, 
which muft be upon motion ; and upon default in that, 1 to nonfuit 
them upon the writ of error, and award execution. 

(a) See upon this fubjeft Rex v, Wilkes, 4. Burr. 4550. 


h* to 

Mag error upon 
m indiftnient. 

a. Salk. 149. 
Stra. 849,1x46. 

Ibutr of 
bringing error 
CU an in&Slmcnt. 

g. Vent. S3* 


Cafe 258. The Queen againjl Tracy. 

if ah indictment *TPRACY was again indicted, for that he, - together with Taylor 
1 an( j Jeffreys , with intent to opprefs Mnriell, fals'o , nequiterj 
charge theTdbs ^ at P ai ^ of St. Giles*, in the county of Middlefex, get 
effome of tlie Mur iell arretted, by pretext of a certain warrant from the re- 
ririendants in COROER of LONDON, reciting the fubftancc thereof, as before; 
the parilh 6f and that after he was arrefted, they brought him before Cham- 
ft.jgifa in Mid- berlaine, juftice of the peace, in the parilh of St. Margaret**, 
ethers in the pa- * n ^ le kill county; and that Tracy did there, with farther intent 
lift of Sr. Afar, to opprefs him, falfely, malicioufly, &c. perfuadc the faid Chant - 
font's in the berlaine to refufe bail for him, though lufficient bail was then 
Ame county, tendered to him, and procured him to refufe the faid bail, and to 
JwaidedTo* St comm,t h* 171 to j a ‘i i an d avers the refufal of bail and commitment; 
GUa's only, it an< ^ Hhcwife that Tracy did perfuade and procure Taylor and 
will be a mj- Jeoffrcys to lay him in irons, and ufe him leverely; and that they 
«pia/, for the jury did threaten to iron him, and by that means extorted five pounds 

Wight t» come from him- 
from loth the 

parilhcii. He * having entered into a recognizance to try this indictment, 

* j* 179 J the venire was made from the parilh of St. Giles's only. 

8. C. ante, 30. And after verdift and conviction, :t was held a mtf-tr'tal ; 
$!c.Salk ^ or here being feverai fact* arifcng in feveral paiiftics, the venue 
* ought to come from both («), and lb judgment could not be given 

jfeCL Holt, 706. upon the indictment. 

3 ft 'recognizance But the Covrt hi Id, that he had forfeited his recognizance^ 
yp djtioned to f or j 1c h ai » not lr j c d the indidhne-nt, for it ir.uit be a trial with 
g » * effect on which the Court may proceed to judgment; for if we do 

p^riwugh there not c (treat the recognizance, every defendant wiii wilfully maKc 
-jSft * trial, if the vjrdtft is quaflicd for a defeat m the r. mo- fuems. —1. Roll. Abr. 433 
fe' 

(«) See Scott v. Erefl, 3. Term Ri p. 438,' 

faults, 
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faults, fo that they (hall always go unpunished. And we may award T*« 

a feire facias upon the recognizance here in this court, ana deter- 

min? it ourfelves,or have it eltrcated into the EXCHEQUER* 1ACT * , ^ 

And a new venire facias was dire&ed, and the defendant forced 4 {' 

tt> give a new recognizance, or he mull have gone to jail. rTninrlifh ^ 

after n mif-triai, the defendant muA enter into anew rmgidnm^k 

Note, Here it was faid, that it being a faft in Middlefe* c, the 
venue might be made returnable de die in diem, and it being quafhed, 
they might date the new venue on the day of return of the firlh ^ rT m 

Tract being again convidted upon a new venue. 

It was now moved in arreji of judgment by Eyre, that here If a perfon pi?* _ 

was no offence in the indictment. £ ure an < ? t |l er 

be arretted, ana 

First, The taking a man up by virtue of a lawful warrant is maiiciouflyper- , 
lawful, and cannot be malicious, or with ill intent, and quoted 
Rtx v. Elliot, Cro. Car. 608. («). 

Secondly, As to the other part,^/z. perfuading Chamberlaine 
to refufe bail, was only his opinion, which though falfe, yet it is Jt ™ an f- _ 

not punilhable. AstmbU offencej 

And Thirdly, As to the extortion in jail, it did not appear 
to have been by his dircdlion. by virtue of a 

But per Curiam, If a man get another wrongfully put in le S dwi,rriM ' 
jail, and there the keeper extort money from him, he that wrong, 
fully put him in, is guilty of rhe oppreffion of taking the money. 

If a man falfely imprifon J. S. and the jailor detain him until he 
pay fo much money, he ihall have his action of falfe imprifonment, 
and taking fomuch money from himagainft fuch perfon. fo here, 
though the warrant be legal, yet if one, with intent to opurefs a 
man,°gct him taken up by this warrant, and follow him t„. a juf- 
tice of peace to hinder his being bailed, it is illegal; for it is ille- 
* gal to ufe a lawful means for oppreffion: It is an offence in a 
jullice of peace to refufe bail in cale of a common mfdemeanor (l). 

And it fufficos to fay in the indictment, that fufficient bail was 
tendered j without faying, that the party knew them to be fufli- 

And HERE it was faid, that Tracy perfuaded Chamberlaine to An indifiment 
commit him, and that he did commit, without laying, that it was 
fuper inde ; yet it was held well. is good, v./tfcouf 

faying, he va tbi’tuf,r, senuBrttvef. 

O) a. Hawk. P. C. ch. 13. f. u. “ Bad/* (F, 3 ) 

Hale Sum. 9S. 1. Com. Dij. 


Anony- 
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Anonymous* 


«“»* rjOLT, Chief Juft ice. If one be taken into cuftody by a proeeft 

En^aatam ^ THE sessiows to the ftieriff, he muft give a bail-bond 
.jpruminm accor diog to the ftatutc of 23. Hen. 6. c. 9. ( a). 


yfew jti/hn may And where-ever one may be taken up by warrant of one juftice. 

^'PZ. tB r om j«*i« may t«a c*). 

,.tont 

Jnftiees may Formerly indeed none could be taken tip for a mifdemcanor 
amwt or badm until indi&ment found, but now the psa&icc over all England is 
before /»- ot ^ crw ‘^ e ( 0 / And per Hale (d), That practice is become a 
gPrrr -. law, and juftices of peace eo ipfo may bind to the peace* and over to 

H r* So. fcffi°ns, for any breach of peace before an indiftment found. 


* [ 180 ] 
Cafe 260. 


[a) But it is decided in a late cafe, that 
the fheriff has no authority to take a bond 
for the appearance of perfons arretted by 
him under proctfs ifluing upon an indift- 
ment at the quartcr-feflions for a mifde- 
meanor; he can only take a recognisance 
for their appearance Bcngough v. RofTi- 
ter, 4.Term Rtp. 505. for whatever 
power the fheriff might have had in this 


refpeft under the ttatute a}. Hm. 6 . e. 9. 
it was taken away by the 1. Mdw. 4. c. a, 
2. Hawk. P. C. c. 15. f. if. 

(b) Hale’s Sum. 105. 1. Com. Dig, 
« Bait” (F. 4.) 

(c) 2. Hawk. P. C; ch fj. f. 11. 

(</) 2. Hale's P. C. ia8_See alfo 

4. fit. Com. 287. 


* The Queen againft Weft, 


An order of //?* 
ttm made- on 
the examination 
of on juflicc, is 
bad, although 
Muo juftiea make 
the adjudication; 
for the exami¬ 
nation is a judi- 
thdeB, and both 
■raft be prefent. 

9 . C. ix. Mod. 

SX. a. Ld. Ray. 
« 37 - 

S. folk. 73. 

R. Salk. 477. 

4 » 

,& Mod. 322. 
And. *38. 
Sotr.S.C. 137. 

•). Boo. Abr. 
f»9- 

M. Ray. 55. 

K 


A N ORDER of two juftices recites, That whereas oath was 
made before one of them by the mother of a baftard, that B. 
was the father of it; and that by examination of her by one of 
them, it did appear that B. was the father, therefore they adjudge 
him to be fo, and order him to pay fo much. 

Per Curiam. The examination is a judicial at!, and ought to 
be by both *, and it is not enough that one of them lhould examine, 
and make a report to the other ; but if they be both prefent, and - 
one alone examine, that will be well; for there the examination of 
one is the examination of the other (a). 

And by ! Iolt, Chief Juftice , Where two juft ices of the jteace 
are ready to bail one, they ought to be both prefent to dot?jH2iS '*■ 
is not enough that one of them fhould firll iign the recognizance* 
and then fend it to another, though the contrary be fometimes irre¬ 
gularly practifcd. 

And here the order was quaflied ; and the party bound over to 
appear at the next quarter-feflions. 


(«) See Billings v. Prim, 2. Bl. Rep. 
1018. in point. So an order of removal, 
Rex v. Wykes, 2. Stra. 1092. An ap- 
poir.tment of overfeers, Rex v. Foneft, 
3. Term Rep. 38. An affent to the indir,- 
girc of a jparifh apprentice muft be by 


tu* jufticcs, Rex <tr. Hamftall Ridgwa*^ 

3. Term Rep. 380. But an orderr'f 
removal iigned by two juftices feparat'f'y, 
and in different counties, is only voc¬ 
able, not void, Rex «. Stotfold, 4. Tern ^ 
Rep. 5 y«- _ . 

Nona * 
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Note, The party mud be prefent in court in this cafe, when The mya** j 
the motion is made for quaking the order. Sbm?I35 ■ 

to qua/h an trier offtfatim .—*. Salk. 47 j,, 


Anonymous. Cafe 261, 

T)Y Holt, Chief JuJiice. The martial law is not a fixed, but Ma*tiahaW 
& a tranfitory law, variable by the general, as occafion ll,r * n J itor J- 
and circumftances require, according to the articles of Yj de GlMtte » 

(«) Set the cafe of Grant v. Sir Charles Gould and Others, a. H. BL Rep. 69. 


The Queen againft Cotefworth. Cafe 262. 

A/fONTAQUE took exception to tho caption of an indi&- The caption of 
ment, that it was prefented “ per jurator’ elelV triat ’ jurat * an indiament j* 
it anerat ’ ad inquiring pro doming regind et carport com*” inftead 
of pro carport com \ « body JJJ 

Which was agreed per Curiam to be the right way: but s'c^e'i 
they held it well notwithftanding; for it is good fenfe that s c , Salk /** 
they were ^charged to inquire for the queen, and in behalf of the a . H a ^ p^j 
w county.” eh. aj. f. 126. 


Anonymous. Cafe 263, 

i)Y Holt, Chief JuJiice. Let it be a rule for the future, that Return of tm- 
^ when one is brought up by habeas corpus the return remain btmtarpmxo re* 
in court, and a copy of it only given to the marshal; and fo main court, 
of a committitur. 


Anonymous, 


Cafe 264* 


’ pER CURIAM. If an excommunication in the plaintiff he Excommmiutim 
+ tendered for plea in abatement , though it be figned by coun- 0 Ut, V^ 7 \ 
sel, yet by the courfe of court it is not to be received unlefs it be ™ ^ • 

produced under seal, though the plea need not mention that it is duced under* 
foaSr.w&Ked: and fo of an outlawry . «xal. 

*[*»>] 

* Jenkins anti his Wife againft Plombe. Cafe 265. 

Eujler Term, 3. Anne, Roll 

fr-pHR COURT having taken time until this Term to confider ,n iiMketm 
A of the cafe, declared unanimoufly, that in this cafe the de- 
dant ought to have cofts; upon this ground afiigned by Holt, wife^xecutrij^ 
ring, that the defendant was indebted to them as ext rater of A. B. for fo much money received bj 
hi|t to their ufe as executor, if the plaintiffs are mjiinJ, they /hall pay cofts.-— -S. C. ante, 91. S. C 
,alk. 207. S. C. 3. Salk. to$. S. C. Holt, 313. S.C. n. Mod. 174. Garth. 1(4. 297. 386 
Mod. 108. 10. Mod. a?6. it. Mod. 135. 174. 256. 1*. Mod. 440. 1. Barnes,90.103. no 
2. Barnes, 99.106. 122. 1. Ld. Ray. 224. 443. 2. Ld Ray. $65. 1308.1371.1413. 1. Stra. 188 
882. 2. Stra. 871.977. Corny. Rrp. 16a 3. Peer Wins. 347. 

Chief 




fils!** AM 
'mi Wir* 

riiKit. 
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< Salk. 116 , 
* 7 . 
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Chief JuJticei that if the plaintiff, having married the executrix , " 
had ordered, as he might have done, J. 5 . to receive this debt 
which was due to the teftator, and he had accordingly received it, 
that had been a good payment and difeharge of the firft debt j 
and J. S. would now become indebted to the plaintiff by a contract 
in the plaintiff’s time, viz, the appointment and receipts and he 
in that cafe might bring an indebitatus ajfumpfit againft J. S, for 
fo much money received to his ufe as executor: and here, though 
the defendant received the money without any previous appoint¬ 
ment of the plaintiff, yet the plaintiff, by bringing this a&ion* 
having aflented to the receipt, it amounts to an appointment, and 
a difeharge of the firft debtor, and makes a contra# between the 
defendant and him: and here the plaintiff needed not have named 
himfelf executor, it being upon a contra# with himfelf: his faying 
that it was to his ufe as executor, is true, and therefore no harm, 
but rather better, for it (hews how the right came; for if here he 
had been an adminiftrator inftead of an executor , and declared as 
fuch and recovered, and then adminiftration had been revoked, * 
the defendant would be relievable by audita querela. And it is a 
true rule, that where the executor need not name himfelf executor, 
he (hall pay cofts upon a nonfuit , and the naming himfelf executor 
fhall not exempt him from it: and where an executor recovers in 
a cafe in which he need not name himfelf executor, and dies, intef- 
tate, or makes his executor, who will not prove the will, as to 
the firft teftator’s goods, his executor or adminiftrator, and not 
the adminiftrator dc bonis non of the firft teftator, fhall fue exe¬ 
cution, and would be liable to the cojis of a nonfuit of him, and not 
the adminiftrator de bonis non: and though here the executor 
fhould bring the atftion in his own name, yet the debt recovered 
are affets in his hands. If an executor live at London , and the 
goods which the teftator died poflcffcd of arc at Hrijlol ; yet the 
executor has fuch immediate pofl'eflion af them, th.it he may main¬ 
tain trover for them in his cwn name againft any converter of 
them, and the damages recovered (hall be njfrts in his hands; but ~ 
if he do not recover fo much in damages as really the goods were 
worth, and that happens not through any fault of his, he fhall 
anfvver for no more than he recovers; as if the goods be perifhable 
goods, and before any default in him to preferve them, orftftiilwa 
at due value, they are impaired, he fhall not anfwcr for the firft""* 
value, but fhall give that matter in evidence to difeharge himfelf: 
but if one take goods out of his pofleffion, he mu ft fue him that 
took them, to have an opportunity of difeharging himfelf of anfwcr- 
ing more in affets than he recovers: fo if an executor will omit to 
fell the goods at a good price, and afterwards they are * taken from 
him, there the value of the goods fhall be affets in his hands, and 
not what he recovers, for there was a default in him. And in tl|pf 
cafe, if the receipt was by the defendant after the plaintiff’s ma¬ 
nage with the executrix, the hujband alone fhould have brouA{ 
the a<TUou; but if the receipt were in the wife’s time, beforSL, 

tho; 
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the marriage, the hufband and wife ought to join in die 

»aion. ' 

* So per. tot am Curiam, the defendant muft have colls (a). P«•<>*»*. ,~ 


(a) See Bull v. Palmer, x. Freem. 424. 
Nicholas v. Killigrew, 1. Ld. Ray. 436. 
puckerill w. Knyfton, 4. Term Rep. 2 /7. 


and Goldthwayte and his wife executrix 
v. Petree, j. Term Rep. 234. where the 
Law of this cafe is confirmed. 


Anonymous. 

p£R CURIAM. If caufe of ailion arife part in one county 
* and part in another, the plaintiff has elc&ion in which of the 
pounties to lay it (a), and in that cafe the defendant (hall not upon 
the common affidavit change it. 

may belaid in either.—Dyer, 38.40.338. 7. Co. 2. j. Lev. 1x4. 

But where the caufe of action is tranfitory, and the plaintiff lays 
it in another county than in that in which it did in truth arife, 
and the defendant by the common affidavit would change it into a 
different county, the plaintiff fhall not come and fay that it did 
arife in another county, and be bound to give evidence there ( b). 
(a) See Pattcrfon v. Scott, Stra. 776. on motion, the plaintiff undertaking to 


Cafe 266, 

If a caufe of 
attion arife P *1 
in one county 
and part in atk 
other, the van* 
. Cro. Car. aa. 

In what cafe thp 
veput may by 
changed. 

x. Vent. 17. 


and Scott qui tarn v. Brett, 2. Term 
Rep. 238. 

( 4 ) The war may in general be 
changed in any ttanfitory ration, on mo¬ 
tion grounded on an affidavit that the 
caufe ofadlion, if any, arofe in a different 
county, and not in the county in which 
the venue is laid; but the 1 uJe to It lew 
caufe for this purppfe may be difeharged 


give materia] evidence in the eounty where 
the 'remit is laid ; and if, on the trial, he 
ilo not give fuch evidence, he will be non- 
fuitcd. j. Com. Dig “ Aftion,”<N.i3.) 
Mr. KyriS Ed. t ion, where all the cafes 
upon tins fubjeft arc collected. Falter 
v. Taylor, 1. Term Rep. 782. Watkins 
v. Towers, 2.Tcrm Rep. 275. Allen v, 
Gnfi’nlis, 3. Term Rep. 495. 


The Queen agahift Daniel. 


Cafe 267. 


DER TO TAM CURIAM, This Term, the indi&mcnt is An indiamcM 
* naught. will not lie fix 

inticing an ap. 

* First, The inticing an apprentice or a fervant to depart from prentice to leave 
his mailer, is not an offence of a pitblick nature , but the party’s hisfervice. 
remedy is by an atlion upon his cafe, which he may well main- 
tain Skinner, tij* 

' Secondly, A common action of trefpafs will not lie for in- lies for 
ticing an apprentice or ftruant from his mailer. But if one will taking a fervant 
take away my fervant or apprentice by force, trefpafs will lie for lus matter, 
{he mailer, declaring upon the force, per quodfrvitium amifit (h). s ' c ‘ J|* 

. S. C. x. Salk. 380. S. C. 3. Salk. 191. S. C. Holt, 346. S. C. a. Ld. Ray. xj6. 

Thirdly, Here it does not appear whether he was a fervant There is a diffe. 
or <w apprentice, and a manifell difference is taken in 21. Hen. 6 rence between a 
^*>23. between a fervant ani an apprentice. An apprentice mull and 
*’ | by deed, a fervant may be by parol contrail. An apprentice ** '* 
mot be difeharged but by deed, but a fervant may be dilchargcd 
parol. 

and Han v. 


(«) See Cowp. 55. 

(«) See Reavky v. Mainwairing and 


W.ilker, 3. Burr. 1306. 

Aldridge, Cowp. 54. 

Fourthly, 



Trinity Term, 3. Queen Anne, In B. R. 

J Wk »c. Fourthly, The inticing to embezzle his matter** goods A 

has no venue to it, and therefore that is bad. 

jLn*todiament Fifthly, By Powell, r fuJHce % “Procuring to deport and 
d* procuring a u a bfenting himfclf from his matter’s fervice,” is bad, without 
|S,S P° fitiv ' 1 )' av ' rri "6 **» l*<M depart 

jgftr that he did leave him.—4. Com. Dig. “ Indictment,*' (C. 3.) 

Anindiftment Sixthly, by Powys, Jujitce, It ought alfo to appear how 

abfenting j on g t he abfcnce or departure continued; for here, for aught that 

fift & a 7 « e h 0 w a PP ears > mi g bt be but for haIf an hour * 

Jpogabfcnt 

An indictment And per Omnes, The precedent in Rajlall is perfect non- 
bci °g “ * fenfej for it was, that the defendant procured his fervant to leave 
•*ttwT”i*bad b ‘ m * an( * tbat be was “ a common procurer of fervants.” 
ffoft. 311. 1. Mod. 71. a Keb. ,4. 687. 1. Sid. t8a. 7, Mod. 3*. a. Salk. 38a. See 4. Com. 
w* “ Indictment,” (G. 3.) 


% 


[-83] 

Cafe 268. 


* Grant agabifi Southers, Marfhal of the King’s Bench. 


A prifoner fuf- RANT had been in cuftody of the former marshal, and 
|er«d voluntarily voluntarily flittered to efcape by him. Grant afterwards 
toefcape b J ,OM came voluntarily and returned, and being found in cuftody by the 
may/otw vo- Succeeding marshal, was detained by him. ’* 

*r U be lawfully Whereupon Grant brought an a&ion of falfc imprifonment. 

detained by hit The Court granted an imparlance until the next Term, af- 
fecccflor, firming at the fame time that it was lawful to detain him, and that 

A&ta, 113. to fufter him to go at large would he an efcape in the fecond 

marshal; and that Hale, Chief 'Jtt/lice, had been of the fame 
opinion (a). 


(a) Hobart, CLlrf Juftkc, was of 
opinion, that if a fheriff iuffrnd a priTo¬ 
ner voluntarily to efcape, and he returned 
again, and remained in gaol until a 
new iheriff was appointed, an action 
would not lie againft the new Iheriff for 
a new efcape from his cuftody, btcaufe 
the execution was utterly d.fchai gtd by the 
firft efcape. Cafe of the Sheriff of Effcx, 
Hob. aoa. But in the cafe of James v. 
Peirce, this cafe is denied to be L\w. 
And it is held by Hale, Chief Juflicc, that 
if a perfon in execution be voluntarily 
permitted by the Warden of the Fleet to 
efcape, and he furrender, and then a new 
warden is appointed, and he again efcapes, 
an action of debt will lie againft the new 
warden for this efcape. a. Lev. 13a. If a 
fter>ff die,his fucctffor is bound to take no¬ 
tice of all the pnJoncrs that were in his cuf¬ 
tody, Weftly’sCafe, 3. Co. 71. and until a 
fuccefforbc appointed, this obligation falls 
upon the under ftcriff, 3.&0.1. c. 15. f.8. 


By *0. Geo. a. c. 37. * £ All Iheriffs fliall, 
“ at the expiration of their oince, turn 
11 over to the fuccccding iheritf, by in- 
** denis** and fehtdulc, all writs and 
“ procefs unexecuted and, by the com¬ 
mon Ltw, 3. Co. 71. all the pnfoners in 
his cuftody with their refpeCtive exe¬ 
cutions, Cro. ELa. 366. A Itw'fV * t nT e- 
fore is not liable for an efcape unlcfsAc- 
pnfoner has been regularly delivered to 
him by the former Iheriff, a. Barnes, 359. 
Cro. Eliz. 366. or legally arrtfted by his 
own officers, Dc Morander v. Dunkin, 4. 
Term Rep. izo. nr be in cuftody by re¬ 
gular furrender, Watfon v. Sutton, 1. 
Salk. Z73. but the voluntary return of a 
prifoner before aCtion brought, is equajj 
a re-taking upon freffi purfuit, Bonl """ 
v. Walker, a. Term Rep. ia6. but l 
a voluntary efcape, the ffienff cannd 
take a prifoner, Atkinfon «. Jan 
j. Term Rep. 35. See alfa Alfcpt ’ 
Eylcs, a. H. BL Rep. io8, 

And 
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And the Court declared that they knew no fuch thing as a 
perpetual imparlance , though they had known perpetual in- 
junctions. 


The Queen againft Steer and Others. 

OTEER and others were indidled, for that at fuch a place in the 
^ county of Suffolk, vi et arm is, in the defendant’s pond illicite 
et injuft e pifeerunt cum retibus, and fo many carps, de bonis et 
catallis of the profecutor, did take and carry away. 

Brotherick moved to have the indidtment quafticd, 

First, For the infallibility of the word pifeerunt. 

Secondly, For that thefe being fiih in a pond, they could not 
be bona et catalla of any perion. 

Per Curiam. The infenubiliiy of the word “ pifeerunt ” 
would not have vitiated, !. d the taking and carrying away of the 
fiih been well laid. If a man has a clofe pond in which there are 
fiih, he may call them pi fees Juos in an indidtment, or he may not 
do it, at his pleafurc, and either way is good; bccaufc being in a 
clofe pond, the property rati one loci in them cannot be loft, becaufe 
they cannot fv/im away; but notwithftanding he cannot call them 
as bonaet catalla , if they be not in trunks ; and for that the indidt¬ 
ment is bad, but however not fit to be quafiied on motion, the of¬ 
fence of fifhing in other men’s ponds, and taking away their fiih, 
being too great to receive fo much countenance fa). 

a) See the ftatutt 5. (1 ... 3. c. 14. j. Hawk. P. C. Appendix 1' Tli-id. 
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An indictment 
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taking and car¬ 
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a. Salk. 637. 

3. Mod. 97. 

Ld, Ray. 239, 




TRINITY TERM, 


The Third Yeajr of Queen Anne, 

A T 

The Sittings at Nifi Pritts , 

BBFORE 

Hr John Holt, Knt. Chief JttJlice 

O F 

THE COURT OF QUEEN’S BENCH, 


Anonymous. 


Cafe 27O. 


H OLT, Chief "fuftice. There needs no privilege to make a Filh pond aw 
fijh pond , as there needs in calc of a warren , wanen. 


Anonymous. Cafe 271# 

• * 

TJOLT, Chief Jufiuc. One cannot declare againft A corpo- Summon*, at- 
^ ration aggregate as in cuftodid marefchalli (a). diftrelT**!*** 

oply way of proceeding againft a corporation.—iz. Mod. 559. 672. Ld. Ray. 79. Stra. 612. 614 
17.41. 3. Peer Wms. 426. 1. Biown’s Ch. Rep. 471. 1. H. Bl. R«p. 209. Kyd on Corporation* 

voL i. paje 271. 5. Com. Dig. “ Pleader, M (z. B. 2.) 

(a) Skin.2. 154. 5. Com. Dig, “ Pleader,” (z. B. a.) Tidd’s Pradlice, zo. 


Anonymous. 

T)ER CURIAM. One is indictable for fetting up a market, or 
^ a fair, or a leet. 

* It is an ufurpation upon the queen, for which fhe may bring a 
warranto , where there may be two judgments 5 the one, for 
it,iizure of the franchifc into the queen’s hands; the other, for a fine 
fi/jr the ufurpation; and to keep a leet to fummon the fubjeft to 
^ftiake prefentments, and to amerce, is a grievance to the people 
• bQfid^s, $0 of fair or market, if they take toll of people. 

S 2 


Cafe 272.; 

To fctupa&ir 
market, or left 
isindi&able. •' 

* t 

4. Com. Dig!;] 
“ IndiAment^ 
(D.) 

Ld. Ray, 149. 


Anonym 



Cafe 273. 

to what cafe in- 
mil /hall be 
Mowed on a 
«nd. 

1 . C ante, 1(7. 
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Anonymous. ; 

bond be for four hundred 
pay two hundred at a day. 


Si UAJ) 

hundred 


UOLT, Chief Juft-ce. If a 
pounds, with condition to 

without mention of any imertji to be paid for the two 
pounds, fo that if the two hundred pounds be paid at the day, 
the bond is faved; though the money be not then paid, fo that 
now the obligor cannot be relieved againft the penalty without 
paying intercity yet fuch bond needs no fpcciftcation by the 
aft of parliament. 



trinity term, 

The Third Year of Queen Anne, 


I N 

The Queen*s Bench. 

Sir John Holt, Knt. Chief Ju/lice. 

Sir John Powell, Knt. 

Sir Lyttleton Powis, Knt. 

Sir Henry Gould, Knt . 

Edward Northey, Ffq. Attorney General. 
Simon Harcourt, Efq. Solicitor General. 



Herring againft Crocker. Cafe 374* 

J UDGMENT was obtained by confeffion three Terms if a fori fad*. 
before, and before any entry on the roll of the judgment be taken out, aa 4 
a writ of fieri facias was taken out, and the fluriff, taking lhc E 0 ?* 1 * kviai 
fecurity for his indemnification from the plaintiff in that judg- 
mcnr, levied goods to the value. And now another fieri facias rdLandanothe* 
upon another judgment being brought to him, he returned nulla ferifatun is de« 
bona . The goods were fold upon the ifirft writ, and the money paid leered to the 
by the fturif", and fatisfadlion entered upon the judgment, but fller '‘ff'jP onatt * 
THE ROLL was not filed. The plaintiff in the fccond fieri facias 
brings an action of falje return againlt the lhcrifr. . h e returns 

It was moved for the plaintiff in the firfl fieri facias to have thT’goods 
leave to file his roll. fold un d er tfa* 

Per Curiam. How can an a£tion for a falfe return be toisfadtion 
maintained again It the lhc riff if there be ro fraud in him ? and if tered, but tfa» 
there be, you have your remedy, notwithUar.ding the filing of this roll DWi 
roll,* as well as if it be not filed. Thefheriff would not be liable the 
to the defendant in the firfl judgment in trcfpafs, for the writ is brought^yjS 
enough to juftify him, and he is not bound to examine any far-/«w 

gainftth*Q»^ ; 

for a falfe return, give the frf plaintiff, who had indemnified the therifF, leave to file his roll. S. 
Holt, 40a. Poft. 191. i.Saund. 39. 7. Med. 37. 118. ia. Mod. 146. 177. 1. Ld. Rjy, 

». Ld. Ray. 990. 4. Com. Dig. “ Execution” (D. 1.). Dougl. 415. j. Term Rep. xjg. 


S3 


ther. 
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ther [a). By the ancient rules of the Court, the judgments of 
Ciockm one . ^ erm ou § ht to be entered upon tHe roll before tjiqf* • 
tjfoin-day of the next Term, and the ftatute for docketing of> 
judgments was only in imitation of the ancient courfe, and in aid 
of it. 

Holt, Chief Juftice. The common law is, and that is 
indulgent enough, that all things done in the Plication (hall 
refer to the precedentTerm ; and though no inconvenience appear to 
us if this judgment be now filed as of the due Term, yet we 
cannot forel'ec how far fuch a retrofpe& may affect others. If tins 
firft debt be a juft debt, and the party, without any compulfion, 
had paid it before your writ came t»* the fherift, it had been good 
againft you: fd here, if the debt were juft, and a writ had cotnc 
to the meritf", and he had levied the money, and paid it before the 
• t i8 5 ] fecond writ had come to " him, it had been good againft the 
fecond plaintiff (£), though the firft had no judgment. 

Therefore he advifed Darnell, Serjeant , to confider of it 
again before he proceeded with the action againft the fhcrifF. 

And they would not grant the motion. 

(«} See 4. Coin. Dig. “ Imprifon- (/') See Rocke n. Dayrell, 4. Twm 
ment" (H. 8.). R‘P- 4 °»- 


Cafe 275. The Queen rgniajl Iv.Tr and Others. 

An indiament 'T'HE defendants were indicted, for that they, being idle, fcan- 
br confpiringto dalous, and wicked perfons, in order to opprefs and defame 
Etage a man one p t ter picketing and to get unto themfdves unlawful gains of 
*puted fethe!^ monc y f ro ™ die ft id Peter Pub-ring, did /also, nequiter , ma- 
tibaftarddUJ, litiosc, tSc. confpirc, contrive, and agree among themfdves, falsa 
iced not aver to charge the fhid Peter Pickering with being the father of a 
liat the pttfon baftard child, with whom they pretended one Elizabeth Church to 
barged was not g e t j lcll big, and that in purluunce thereof they did falsa affirm 
to be the father of it. 

wink un- Upon demurrer, now 13 r.othf.rick took exception, 
evened, is con* r 

hifivc evidence First, That it was not averred, uhi revera he was not the 
juuf yL.cf, tl C f al ^ cr °f or U ^ 1 revera the laid Elizabeth Church was not then 



.Holt, tji. that he is adjudged to be fo by thejullit.es of peace, and ordered 
•C.a. Ld. Ray; to maintain it. And if this were an indictment for perjury," for 
Ray m Y Scaring that a deed was executed by fuch a party, without 

ft 'Ante, 100.169. 1. Kcb. 513. 254. a. K.eb. 59. Hob. 213. 8. Mod. 10. 3an 10. Mod. 
fr. 216.219. is. Mod. 24S. 255.454. 542- >■ Ld. Ray. 81. 377. 2. Ld. Ray. 1169. 1. Stra. 
||| *>3. a. Sera. *2*7. 4- Com. Dig. “ Indiament” (D.). 


(-) 9 ■ Co - 51 - *• 


faying 
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laying ubi revera no fuch deed was executed, the word falsa TstQjriti i 
■Would not even by intendment import that the deed was not exe- 
Cuted, but only that the party that fwore it was a falfe perfon oth***?’ 
generally; and if iflue were taken that he did not feUly affirm it, ^ 

tiie affirmation, and not the falfity, would not be triable. 

Dee, contra. The indi&ment is grounded merely upon the 
confpiracy to charge falfly; and this confpiracy, with the fubfe- 
quent falfe affirmation, is fufficient to maintain the indiftment 
.within the exprefs refolution of the Poulterers’ Cafe. 

Holt, Chief Juftice. Though a confpiracy to charge falfly 
be indictable, yet the party oirjht to ihew himfelf to be innocent, 
for people may lawfully meet, and contrive and agree to charge a 
guilty perfon; and to fay that they met and agreed to charge 
falfly, perhaps will not be enough, without (hewing the foundation 
of the falfity, viz. the partv’s innocence. And here, if the 
defendants had pleaded not guilty, they mult have been acquitted} 
f-r the order of two juft ices Handing * in force, would have con- # r jgg ^ 
eluded Peter Pickering from giving evidence of his innoccncy. 

Brotherick took another exception, viz. that it does not An illegal con- 
appear that anv thing was done in purfuance of the confpiracy, fpiracyisindill- 
and that alfo ought to appear, according to The Poulterers’ Cafe (a), n^ng he*don» 

Dee, contra, to (hew that a falfe confpiracy, without further j n P urfuanc ® 

aft of purfuance, is mdiftable, quoted i. Sid. 68. i. Leo, 62. <t ‘ 

S. C. Salk. 174* 

And the cafe being fpoke to again this Term, S.C.Holt, 151, 

Montague, for the def, ndants, urged, that it ought not only Ld.Ray. 379, 
to appear that the accufation was falfe, but that it was before a 
lawful mngiflratc; othervvile it c'uilJ not be a legal peculation. 

Secondly, And if this were a writ of confpiracy, it would not 
have lain before an acqmttal, and then there would be no need of 
an averment of the party’s innocence, becaufc the acquittal would 
tantamount. And he infilled, that if this had been for perjury , 
there mud be an averment that the matter fworn was not true, 
and that the falsa would m.t forve; and for that he quoted the cafe 
of The King v. Gricpe. And he took a diverfity between 
a cpnfpitacy and a confederacy, the one mull be in judicial pro - j. Mod. «•» 
eeedings, the other may be in pais (b) ; but this indiftment is for 3 , Inft ‘ S 6, < 
a confpiracy. 5 z ‘ 

But on the other fide was quoted a precedent out of Weft (e), 
agreeing with this : It was for confpiring falfly to charge one 
With "felony, without any averment that he was innocent. In the 
Year-Book (d), a conlpiraiy laid in one place to charge with a 

(a) 9. Co. 59. Moor, Si 5. a pietty judicious book; but Holt, 

(A) Lie tlie ftatute 28. Edic. 1. c. 10. Clicf 'Jijlut, laid that tin re are many bad 

(c) Weft’s Precedents 2. page 102. precedents in it. See Ld Ray. 1169. 

1 . 97 which Powell, JuJi i.», i'a.d, was [ 4 ) 42. Edv. 3. pi. 15. 



*f»sQv»ir 

But amo 
Otmms. 


t. Cro.Jac. 131. 
acc. 


1.Cro.Jac S. 


Cro. Jac. 131. 
contra. 

Vide ante, 100. 
137. 169. 

*[187] 


Ante, 137,13B. 
■ >69* 

a. Haw. ch. 43. 
fee. 03. ch. 46. 
fee. 19. 
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faft in another county, and 
the confpiracy was laid. 

Holt, Chief Jtt/lice. Y our cafe of perjury is not like this ; for 
there the crime merely con flits in the fadt fworn, and the matter is 
indifferent until the averment of ubi revera comes: but here is a 
confederacy to charge a man fa Iso t nequitr , malitios'e , £ff. and 
though the word confederaverunt be not in, yet there are the 
words maebinaverunt ft aggregaverunt, which are as full. This 
indeed is not an indidtment for a formed confpiracy, ftriftl / ' 
fpeaking, which requires an infamous judgment, and lofs' of 
liberam legem , as upon conviction on an attaint, and for which an 
indictment will not lie until acquittal, or an ignoramus found (a ). 
But thisfeems to he a confpiracy late loquendo , or a confederacy 
to charge one falfly, which fure, without more, is a crime ('/>); 
and it is a crime for fcveral people to join and agree together to 
profecute a m:m ri;>ht or wrong. If in an indictment'for fuch 
confederacy you piocccd further, and fhew a legal proiecution of 
the confederacy, there you muft ihew the event thereof, as 
“ ignoramus ” reiurm.il on the indictment, or an acquittal, or elfe 
the indictment fails ; but where you reft upon the confederacy , it 
will be well without me; c. 

And it feemed to the whole Court, that the very agreeing 
together to charge a man with a crime falfly, is a confummatc 
offence, and indictable : and as to the want of averring his inno¬ 
cence, every * man is prefumed innocent until the contrary appears, 
and the fatso itrongly implies his innocence. Indeed, if the truth 
had been, that there was a woman with child, and the parifli likely 
to become chargeable, and the defendants being parifh-officers 
had me: to inquire and hud out the father, to fave the parifh 
haimlds, and, upon fuch inoccafion, (hould, upon their information, 
charge this Peter Picket ing to be the father, and the indi&mcnt 
had been for that, they muft have been acquitted. 

And though all the Court were clear for the queen, 
yet at the importunity of Brotherick, they let itpafs over until 
the next Term. 

And in the Trinity Term after, judgment was given for 
the queen. For it is a confpiracy to charge one falfly with for¬ 
nication, which, though it he no crime at common law, is 
'puniihablc in the fpiritual court; and a confederacy falfly to 
charge with a tiling that is a crime by any law is indictable, and 
the confederacy is the git of the indictment. Per totam 
Curiam. 

(a) F.flur v. Brlftow, D0U3I. 213. (h) See Rex v. Spragg, a. Burr. 993. 

Wicks v. Fent'.uuu, 4. Ter.n Rip. 247. 


the venue came from the county wherg 


Anonymous, 
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^ Anonymous. Cafe 176*. 

rjOLT, Chief JuJlice. If an attorney will take a rhan’s The Court may 
^ money to do bufinefs, and does not do it, we may enter into proceed in a 
a fummary examination of it, and if we find him refraitory, we [ u "l m “ ry wa * 
may ftrnce him out of the roll. lorncy off TJIt 

■ oil. Ante, 16. 42. 86. 4. Inft. ici. marg. Ray. 194. Pr. Reg 7. 2 Liv. 66. Latch. 

^124. 1. Com. Dig. “ Attorney”(B. 15.). 4. Run. 2060. 2 III Uep 780. 2. Wilf. 371. 382. 

<s 3 l“ 4 , 2 \vJk. P. C. ch. 22. f. 11. 1. Bac. Abr. 192. Cowp. 829. Dougl. 114. 


The Queen againji Wheeler. 


Cafe 277. 


INQUISITION before the coroner, fuper vifum corporis., that The wheel of a 
the wheel of a forge moved to the death of the decided. forRC or 

And now it was moved to flay procvfs for feizmg it as a for, being 

ieodand becauf; it was parcel of a freehold, ;;s «he wheels of a mill JjJ 1 ® 

or a mill- Hone, which were agreed to be freehold, and therefore not nc ,t mo .* e t0 th * 
capable of being a deodar,d. death of a per- 

fon 

Holt, Chief JuJlice. A mill is a known thing in law, f SaJk 
and fo are the parts thereof; and therefore if the owner of a Lcv.*-«. 
mill^akc out one of the mili-flones to prick or gravel it, and Ray. 97. 4 * 
devife the mill while the Hone is fevered from it, yet it fhall pals *■ Hawk. P. C* 
as part of the mill: and a bell cannot be a dadand. a6 - f 5 * *• 


as part of the mill : and a bell cannot be a deodand. *• a6 - f 5 * *• 

r Stra. 67. 

Et pf.r omnes, Let procefs upon the inevaifition flay. 6 - Coi *»> Dig. 

* ‘ “ Waife” 

(E. 2.). 2. Bac.Abr. 26. 

[*i88] 

* Britton again(l Stand iih. , ,g 

A LIBEL was brought again!! him in the spiritual court, The ec clefiaftl- 
for not coming to his pariili-chuich on Sunday, and not cal court may 
receiving the facrament at Eajlcr. proceed on the 

ftatute 1. El m. 

Parker moved for a prohibition upon a fug gelt ion, that the c. 2. f. 14. a- 
determination of the bounds of pari flics, and the interpretation of gainft a man for 
the laws and ftatutes of the realm, belonged to the queen’s tern- not .^‘ n K t0 
poral courts, and that by them no man is bound to go to his on 'wjy^d 


pcirai VUUi «U1U Uhll UV lUCIU man i'* UUUUJ lu ^ iu IIK» on £ ur{ [ 

parijh-church, fo he go to fomc church, and that the defendant for not receiving 
did conftantly refert to another church. the facrament at 

And day being given by the Court for the hearing Counfel of ftauitc’cxprefdy 
both (ides, fubjefts thefe 

Raymond againji the prohibition. The fuggeftion docs not cognizance of 
fay, that he relortcd to any church in which there were divine the ecclefiafti- 
prayers. By the old received canons, every parifhioner is bound cal yourti. Std 
to repair to his parilh-church on Sundays and Holi Jays, and it is 

jurifdiOisri in fuch cafes. S.C. I Salk. 166. S. C. 3. Salk. 8!. S. C. Holt, 141. 3. hfod, 4^ 
2. Vant. 44 Hard 406. 

no 
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no excufe that he went to another church without it be upon ad 
StaIToisji extraordinary occafion, and for a rcafonable caufe, which ought 
T * to come on his fide, and of which the fpiritual court are 
judges. B y Lrnwoode (a) the word li volenti bus” in the ca¬ 
non implies u liberty ro parishioners of not coming to the 
parifti-church on oth- r days than Sundays and Holidays , which 
are days of obligation; and herewith agrees Selden(b). By an 
injunction of the Church Cc) it is directed, that fomc difereet 
perions of the parifh be appointed to fee that 1 parishioners do 
repair to their parilh-church, and to prefent fuch as do fail?* in 
order to a compulfion by eccleiiailical cenfurcs. The ninetieth 
canon of the Conllituiions of 160 $, and the ftatute of 1. E/iz. 
c. 2. f. 14. are exp refs in the point; and the Adt of Toleration, 
I. JVill. & Mary , makes alteration only in favour of protejlant 
difj'enters, and therefore cannot avail the defendant here, he having 
not fhewed himfclf one, as he ought if he would take advantage 
of it (d). Then as to the reafon of the thing itfclt, it feems clear 
for us; for parilhes at firft were diftri&s, certain parts of the 
dtoce/e, and the care of the fouls of the inhabitants were charged 
upon certain priclts, who were maintained by the dioccfan by a 
diftribution of the offerings made at Chrijlmas (r ); and by the 
Ancient canons, as well as by a els of parliament, fuch priefts 
having cure of fouls, were bound to a reiidencc upon their pari flics; 
the better to difcliargc that great duty; which end they could not 
well anfvvcr, or in miller fit remedies to the fpiritual difeafes of 
their parifhioners, if the pariihioners might chufe whether they 
[ 189 3 heard their inftrudtions or not. * And as to the other charge in 
the libel, viz. the not receiving the ficrament at Eajler , Lin- 
word (f) fays, that all Ckrijlians ought to receive the fucrament 
at lead once a-year, viv. at Eajicr (*). And lo is the rubrics 
edabliflied by parliament, and the twelfth canon of the 
Conllitutions of the year 1603 ( h). 

Parker, contra. As to the ftatute x. Elh. c. 2. though the 
words be, “ that every parilhioner (hail repair to his parifh- 
“ church,” yet the true meaning of it is well expounded by 
other luhfequ uit llatutes, where tu.tt cl a ufe of it is taken notice 
of, and recited according to the meunmg and fubllance thereof, 
%iz. “ that every man mould go to his own panfh, or fume other 
“ church , i.” (i t . 

Holt, Chief ‘ 'fujiia feemed 10 doubt whether a prirrfhioner 
fs compellable by ccclciiaiMc.il ciuliius, to repair to his parifU 


f,i) Lindwor d -'p Parcr'i. 1 2 anil 
‘his Co.n.iKiit Vj Ui liic wjiiI “ volcn- 
** t.Uis.” 

(*) 

(i) Ste Sparrow’> Colic chi.n, - 2 . and 
Injurfiior., 46. 

(<0 a. RxiL IV. p. f' 5 - 

« 


(f) Lindw 8. T43. 

(#) Lindw. 217. 

( h ) 

(.) Sec 3. Jac. t c. 4 f. 27. t. tf'itf. 
£? ALry,c. i 3 . Cawley’s Law of Recu- 
limo, 1. Pt. Spcl. Confil. 193. *. Pc. 
Spcl. Coniil. 141. 1. Lev. 5. 167. Cm. 

Jao. 480. 3. Mod. 43. 


church 
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church on Sundays ; for at that rate, the gentlemen of Gray's- 
Inn, of Lincoln's-Inn, &c. who have a chapel of their own, in 
which they have conftant prayers, would be compellable to go to 
their rcfpe&ive parilhes, a thing which was never thought they 
were obliged to: and he thought parilhes were inftituted for the 
conveniency of the parifhioners, that they might have a place 
certain to repair to when they thought convenient; and a parfon, 
from whom they had a right to receive inllructions, and other 
church-rites: yet he agreed, that it was not commendable for a 
~pa»(hioner to abfent himfclf humoroufly from his parifh. One 
is indeed bound to receive the fur ament three times a-yeir; and 
. that Eajler was only named for direction, but not for compulfion, 
and Teemed to be mentioned for the fake of the offerings then. 

Powell, ‘JuJlice, totis viribus contra. The truth is, we live 
in an age where men arc apt to bring thofc things in queflion, of 
which our anceftors never doubted; and it is not fair to inquire 
fo narrowly into the original of the jurifdicfion of the ecclefialiical 
court on all occafions. It is plain they are in pofl’cfiion of this 
jurifdidtion, and frequently cxcrcifc it ; and if we will afk, how 
they come to have cognizance of teftamentary matters, we lhall 
find no other right they have to it, but conftant and uninterrupted 
ufage. As to the inflance of Gray's-Inn , and fuch like, there 
will be ufage ngainft ufage, and the repairing to fuch a chapel 
muhH tiff a reafonablc cxcufc, and ought to be pleaded; and for a 
full authority in the point, he relied on Brown's Cafe (a), where 
a prohibition was denied, the queftion there being on the reafon- 
ablenefs of the excufe pleaded; of which the Court laid, the 
fpiritual court was the proper judge. And the rcaf*n of the 
parifhioners obligation to come to church, is not for the ftke of 
any offering or profit to the parfon, but in regard that he has the 
care of thur fouls, which he could not dil'charge if they came not 
to hear him. 


StambkH. 


* Gould, Ju/lice, accord'. That they have original jurifdiction, * [190^ 
is inoft plain in both the inf lances in the libel; and he quoted 
Lionel Copley's Cafe (/>)> and the cafe of Brown v. Latten (c). 

Holt, Chief JuJlice. A jurifdtclion allowed to them time 
immemorial, mult be taken to belong to them by law; but what 
I doubt at prefent is, whether this be fo: and if there be any 
ancient canon for it, and received here before 1603, I will agree 
with you$ but if not, no canon fince, though in full convocation, 
can, propr’to vigorc, bind laymen [d). 

And it was propofed to them to (lay below by confent, and to 
declare in prohibition forthwith, that the matter might be judici¬ 
ally determined. 


(d) See the cafe of Middle-ton 
Crofts, B. R. H. 31(1. S. C. Stra. 
S.C. *. Atk.fi 50, 


(«) a. Roll. Rep 455. 
(*) Hard. 406, 4*7. 
(r) Hard. 503. 


At 
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kniTTe* At another day, Montague tnoved for a prohibition in the 
Stamms*. ca *®* 

And then Holt, Chief Juftiu , having viewed the authorities, 
and the a£t of 1. Eliz. c. 2. clearly, laid, that if the libel be grounded 
upon the itatute of 1. Eliz. c. 2. they may compel you to come to the 
parilh-church, for that ftatute ilire&ly fubjefts people to the 
ecclefiaftical law in this point; and the cafes in Hardres (a) and 
Rolle(h) before-mentioned are dired in the point, and we muft 
not fit here to encourage irreligion, to which people are too proue 
now-a-days; and if one do go to a cuftomary chapel within 
the parilh, it will be good excufe, but it mull; be pleaded. 

Holt, Chief JuJlice . If a man be a profefl'ed church¬ 
man, and his conscience will permit him fometimes to go to 
meeting inftread of coming to church, the Ad of Toleration 
fhall not excufe him, for it was not made for fuch fort of people. 

But no rule was given, the Court faying, they would think 
of it before the end of the Term. 

And at laft, a prohibition was granted, and ordered to declare 
forthwith. 


(a) Hard. 406. 503. 


(/>) a. Roll. Rep. 455. * ’ * * 


Cafe 279. The Queen agninjl The Parifli of Thurfley. 


If a fon be 
bound appren¬ 
tice to his fa¬ 
ther, and the 
lather tire up 
his indenture to 
the fon, and 
hires him out in 
another parilh, 
Where he ferves 
a year, he i» fet¬ 
tled in the fa- 


T TPON an order of fdfions concerning a poor perfon in the 
pariflies of-and Thurjl/y in Surrey , the cafe was 

thus: 

The fon was bound an apprentice to his father; the father 
gave up his indenture to the fon, and bound him out to a fervice 
into another parith for a year, vvliere he ferved, but did not cancel 
the indenture j and becoming poor, the judices ordered him lad 
legally fettled in the parilh where the father lived, becaufe the 
indenture being dill in force, his apprcnticeibip continued. 


Cher’s parilh; tor .. . , 

S e indentures Brotiier I ck urged, and it was AGREED, that an accord with 

it being can- fat is futiion would be a good di (charge of this covenant; and by 
celled the ip- him here is that which in its nature, tautamounts to a fat is fa fi ion 
prenticefo.p to t h c f at her, for now he is difckurgwd of the obligation.of pro- 
viding for the lc-n as an apprentice. 


Yet per Curiam, The indenture not being cancelled, the 
obligation of the apprentice continues; and if the father fhould 
get thc indenture into his hands again uncancelled, and fue the 
_ fon thereupon, the aforefaid agreement would not be a good plea 
[ I9 1 -* for thc fon i and * it is a good plea to a covenant , or even to a 

promiffy 



Trinity Term, 3. Queen Anne, In B. R. 


promlfe , that the plaintiff agreed the defendant fftould be dif- ThxQom* 
Charged of it («)■ 

And Powell, Jufiice , remembered the cafe in the Year-Book ©, 
of Henry the Seventh , where one was bound by bond, and the TKU * st * T * 
obligee delivered it to the obligor, who omitting to cancel it, the 
obligee having lit on it, put it in fuit j and all this was pleaded 
ipccially, and adjudged no pica. 


But upon another exception, a rule vfjA made to Ihevr 
caufe why the order (hould not be quafiied. / 


(a) Rex v. Buckingham, z. Ld Ray. Devonfliire, Cald. 3*. Rex v. St Mary 
X352. Rex v. St. Mary Kallander, Lambeth, 1. vol. Jett’s I J . L. 3d. cdk. 
%. Burr. S. C. 274. Rex v. Audrey, 470. 

3 . Burr. S. C. 441. Rtx v. Judices of 


Hodges again# Templer. ^ Cafe 2 g 0< 


nULE was for judgment in Hilary Term was twelvemonth; jf judgment 1* 
but cofts being not taxed, Mr. Clarke, out of kindnefs to given in any 
the defendant, gave time for fettling the cofts until Eafter Term , Term, it may be 
and before cofts fettled, and judgment entered, the plaintiff died. enterc,d u P° n 
The laft Hilary Term the attorney entered up his judgment as ^"th/fame** 
-?.£ m i t f Uary Term before, viz. the time that the rule was pro- Tem/in ^vhich 


nounced. it was given at 

,, .. .. , any time after. 

And now upon motion, it was fct alide for irregularity; and Ante, 14. 59. 

they di retted them, if they pleafed, to enter it as of Hilary laft, 184. 
being the Term that they really had entered it, and enter their galk. 4 „i. 
continuance till then, for the Court could not take notice pf the Poit. 341. * 

plaiutifl’s death. »■ M ©d. 1. 

S. Mod. i 3 g, 

310. 10. Med. 3c. 325. 12. Mod. *50. 493. 519. Ld. Ray. 655. 850. 869. Stra. 639. 


Holt, Chief fujl'icc. If one will enter a judgment as 4. Com. Dig,, 
of a Term, he mull actually enter it before the ejfoin-day of the “ Execution" 
fuccecding Term, otherwife it fhall only relate to the Term of 
which he enters it: and if judgment be figned in Hilary Term-, 4< j 
and in the l'ubfequcnt Vacation the defendant fell lands, and before Cowp.357. 
tie effoins of Eafter Term the plaintiff enter his judgment, it fhall 
affett the lands in the hands of the purchafer; and if oAe enter 
judgment-fo in Vacation, when indeed the party was dead, if he 
was living in the precedent Term, the judgment is good by 
relation {!>). 

($) See Lord Mohun'-sCafe, ante, 59. Mayor of Norwich v. Berty, 4. Burr. 

Tooker v. Duke Beaufort, 1. Hurr. 147. 2277. 
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Cafe aSi The Queen againfi The Inhabitants of the County of 

Wilts. 


On an infor- # TpHE inhabitants of the county of Wilts were informed againfl, 

mation againit !■ for not repairing a common bridge in their county. 

« mmty for not re e j 

repairing a The Attorney General now moved for a venire facias 
bridge, th* to the county of Berks* the whole county of Wilts being con- 
aTTotMT cerned. 

•xwmai may 

any * adjacent m And per Curiam, The attorney general may choofe which 
eounty, and of the adjacent counties he pleafes, and he may have the venire 
award the -verire facias from the body of that county, or de vichuto of fuch a par* 

fither to the titular place therein next ijiacent to Wilt/hire. ' 

My of that r J Wf 

county, or to And the defendant is noRni 

thf vicinity of m ent of an information, 
any particular 

place therein. S. C. poA. 307. S. C. 1. Salk. 359 
S50. PoA. 255. 1. Vent 61. I. Hawk. P. C, ch. 

pit. 1. Term Rep. 363. 


Wititlcd to an imparlance upon amend- 


S. C. 3. Salk. 3S1. S. C. Holt, 339. Ante, 
7, 12. Mod. 372. 442. 503. 36’J. Stre. 874. 


Cafe no. 
Attomiei. 


Anonymous. 


pER CURIAM. An under-Jkcrijf ought not to ferve as an 
attorney during his (hrievalty (a). 


(a) By the Astute 1. Hen. 3. c. 4. ** it lhall be Aiuck off the am. r, of attoe- 

is ordalmd, that no uiukr-flitrff be ni*s and not rc-.v’inittul. Sec alio Dal* 

** attorney in the king’s «>uit,durirg the ten’s Shu iff, c. 115. p. 4.^4. and the Aa* 
** time that he is In otfice ” And by a tutc 3. Cm. 1. c. 15. linpey’s Sheriff, 

rule of Midi. Term 1654, if he do, lie 61. 


* [ *92 ] 
Cafe 282, 

The feflions, on 
articles exhibi¬ 
ted purfuar.t to 
l.mtUSMmy, 
C.21. f. 6 m.ty 
enquire into ex- 
ttjjive Jir.it ta¬ 
ken by a (led rf 
tie ft ace. 

S. C. 2. Salk. 
680. 

S. C.Holt, 512. 
JH- 

Carth. 426. 


* The Queen agetinjl Baines. 

DA 1 NES was convicted before the j offices of the peace at their 
*■' quarter feflions, upon certain articles of mifderneanors in 
his office of clerk of the peace for the county of IV. (purfuant to the 
authority given to the juftices.by the ftatute 1. Will. Mary y 
c. 21.) exhibited againft him. And the order being removed up 
by certiorari , 

Mr. Wells tool; fevcral exceptions to it. 

First, The offences examinable by the juflices muft be in 
execution of his office only ; but all the offences charged in the 
articles arc for the extortion of cxccflivc fees, which is no part 
of the execution of the office, but rather are ward for it. 

Sed per Curiam, That is a nice diftindtion between taking 
fees and executing an office ; and furc taking of fees colore officii 
is an adt in the execution of an office ; and an office and profits are 
as much the fame as the lands and profits of them are one thing. 

Secondly, 
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Secondly, The words of the ftatute are, “ that the juftices Other jufti*^ 
I* of peace may at their feflions receive articles againft him, which than thofc 
w faid juftices may, if they fee occafion, convift him and here it 
appears the articles were received by fuch and fuch, eleven in all, UTICl(l 
by their names, at fuch a feflions, and the matter adjourned to eghibitedagainft 
another feflions ; and there before fix of the aforefaid eleven *clcrA of the peace 
juftices, and others , he was convi&ed $ fo the words not purfued. 

Scd non allocatur: For the meaning of the ftatute is not, that the ^ a th e$ °* 
fame individual perfons who received the complaint (hould amove ; amove S him. 
but it is enough that they are virtually the fame, viz, the fame 
court; and though not one of thofe who received it were at the next Mo<1 * *°* 
feflions held by adjournment, it would be notwithftanding well. ^ 

4*- 109. Ld. Ray- >59* *63- *66- 4, Stra. 996. 


T hirdly. It does not appear that he was a clerk of the peace 
at the time of the fuppofed extortion committed ; but it is only 
faid, that he claimed and cxercifed the faid office, and that 
might be, and he have no right to it, or that he executed it as a 
deputy. 

And this feemed a good exception ; for if he be in by wrong, 
or as deputy to another, and commit caufes of forfeiture, and 
afterwards get in by title, or as principal, he would not by rcafon 
-^. s *l*ifofe precedent mifdemeanors lofe his office. 

Fourthly, In the articles, which were the foundation of the 
proceedings, and ought to be direft and certain, one fact charged 
ivas, that he did extort and force fuch a perfon to pay him two 
fliillings and fixpence for a fiibpcena for a witnefs to annoar at the 
quarter-feflions, which wa; more than his juft fees, without fhew- 
ing what the juft fees were, or laying it to have been cs/c-r officii , 
or what quarter-feflions the witnefs was f: } 'pcrna'd to; for it 
might be the quarter-feflions of York, Cornwall , is'e. and therefore 
not a matter in the execution of his office. 

Fifthly, * Another fum articled againft him for was faid to 
be for a matter done at the quartcr-feflions of his county, but not 
faid to be cclore officii. 

was 


Ilk «iTicn, 
exhibitedagainft 
a tier A of the fraet 
it muft be al-< 
lodged that h$ 
was clerA of tbe 
prate el the time. 


Inarticlesagainft 
a 1 Ur A of tbe peace 
for extortion, it 
is fufficient to 
fay, that he took- 
more than hi% 
jtftfes. 


* C 193 ] 

Articles againft 
a c!erh of tie peace 
for extortion 
mult (hew it 

colore officii. 


And by Holt, Chief Juflicc y and Powell, Jujlice, clearly. The articles a- 
Thefe articles, being a charge againft the defendant to bring 
him under a forfeiture of his office, in which now by the late atfc to*be*sw certain 
pf parliament he has a freehold , ought to be as diretft and certain as an ; n dia- 
as an indfftment: but as to the want of afeertaining what the juft ment. 
fees were, it is faid to be more than the juft fees. i.show. aS*. 

And-by Powell, ‘fujlne y That is enough, for the juftices ^ventmo,to* 
are judges of that where the fees are not afeertained by a£l of earth. 
parliament. 


JJOIT, 



?Tn* Qs**^ 

* egiittfl I 

JBaIHZI. , 


t 


Jf a fieri of the 
fetter, to previ nt 
a forfeiture, ft,r- 
render to th t/f- 
4tt, a new gnnt 
to him will rot 
purge the for¬ 
feiture. 


*[« 9 +] 
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Holt, Chief JuJlice, and Powell, JuJiice. We cannot 
intend any thing where a man's freehold is to be forfeited; and 
it does not appear that the firft fum was taken for any thing under 
his management as clerk of the peace , and the conviction muft 
be according to the articles, and not exceed the extent of them. 

And it being fpoke to again, 

The faid two justices were clear of the fame opinion : for 
this charge would be bad in an indi&ment for extortion in his 
office ; and this fummary way is fevere enough, without having it 
more loofe than an indi&mem, which would only fubject him to a 
fine, whereas this is in order to a forfeiture of his freehold: and if 
this were an indictment, the extortion mult have been laid colore 
officii ; and it is not enough that the title of the articles is, that it 
was for mifdemeanors in his office; but the ii.'.Vances ought to be 
alledgtdfo too ; anti the recital in the order that it w<is colors officii 
is only a faife inference of the juftices not warranted by the arti¬ 
cles, which are the foundation ; and he caifnot be ccnvi&cd cf 
anything hut what he is charged with in writing; and he is charged 
with nothing direClly in execution of his office. 

Goui.d and Powvs, Ju/lices , dubitantihus , Whether this need 
be as certain as an indi&ment, for then without doubt it would be 
bad. And becaufe they were not fatisfied, though the other two 
were very clear (a/ fupra ), it went over till the next Teim. 

Holt, Chief Juftice. If the clerk cf the peace had committed a 
mifJemeanor, and to prevent a forfeiture h.id furrcndcred his office 
to the cnjlss rotulorum , and take n a new grant, that ftiould not 
purge the forfeiture, for then it would be in the power cf him and 
the clerk to fruftratc the intent of the ftatute; and after conviction 
of the cleik of the peace for a mifdcincanor in his office, the cujioi 
rctulorum is to nominate another peribu in convenient time, and 
cannot name the fame pcrlon again: but if an officer commit a 
forfeiture, and he who is to take advantage of it accept .1 lurrcndcr, 
and make him a new grant, the forfeiture is purged. It is extor¬ 
tion in an officer to take fees when none is due, or moie than is 
due, or before they are due: and though treorder [a) be quaihed, 
yet he may be profecuted again ; as if an attainder of felony bo 
reverfed, *ue party muft be tried again. 

* And at another day, in Michaelmas Term , Powys, JuJiice , 
came over to the opinion of Holt, Chief "ju/iice, and Powell, 
Juftice, that the articles were no direct charge. 

But Gould, Juftice, perfifted, that this being in cafe of a free¬ 
hold, and by confequence the charge to forfeit ought to be certain; 
yet it was a freehold created by act of parliament, which ad fub- 
jc&s it to a forfeiture for mildemcanors, and directs the charge 
and examination thereof in this fummary way and manner, which 
he thought would not require fo great ftricinel's as in cafe of an 

(s) Rex <e. Lie,;-', 2. Swa. 556. 


indictment j' 
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how here, the date of which is on the fame <8ay and year, acknow- Wkuta y 
ledged himfelf to be held and firmly bound to the fiud Edmund in Wd 

• tiie aforefaid one hundred pounds, to be paid to the fame Edmund 
when he fhould be thereunto afterwards required: nevertheleft 
the laid Edward, although often requeued, &c. hath not yet paid 
the laid one hundred pounds to tb» fame* Edmund, but hathhitherto 
altogether tefufed, and ftill doth refute, to pay the fame to him, to 
the damage of him the laid Edmund of ten pounds: and therefore 
lie brings fuit, &c. 

And now at this day, to wit, Monday next after eight days Pica. 

• from the day of St. Hilary , in this Carrie Term, until which day 
the laid Edward had leave to imparl to the faid bill, and then to 
anfwer, &c. before the lady the queen at JVeJlttiin/ler, comes as 
well the (aid Edmund by his faid attorney as the faid Edward 
by John Ti/ladam his attorney; and the faid Edward defends the 
force and injury when, &c. and prays oyer of the writing obli¬ 
gatory aforefaid ; and it is read to him, &c. and he prays alfo 
oyer of the condition of the fame writing; and it is read to him 
in thefe words, to wit, The condition of this obligation is fuch, 
that if the above-bounden Edward Garlick , his heirs, executors, 
and admimftrators, for his and their parts and behalf, do and fhall 
in all things well and truly Hand to, obey, abide, perform, fulfil, 
an»i ,':cep, the award, order, arbitrament, final end and deter¬ 
mination of John Hind, of the city of Brijlol beforefaid, gen¬ 
tleman, and John Packer , of the fame city, bell-fotonder, arbi¬ 
trators, indifferently named, ele&ed, and chofen,as well on the part 
and behalf of the above-bounden Edward Garlick as of the above- 
named Edward IVinter , to arbitrate, award, order, judge, and 
determine, of and concerning all and all manner of aftion and 
a£tions, caufc and caufcs of action, fin'ts, bills, bonds, fpecial- 
ties, judgments, executions, extents, quarrels, contioverlies* 
trcfpaffes, damages, and demands, whatioever, at any time or 
times heretofore had, made, moved, brought, contented, profe-* 
cuted, done, fuffered, committed, or depending, by and V zi ,veen the 
faid pai ties, or either of thuii, fo as the faid award be made in 
writing, and ready to be delivered to either of the laid parties 
requiring the fame, on or before the eighth hour in the afternoon 
of this prefent day; but if the faid aibitrators do not make fuch 
their award, of and concerning the premifes by die time afore- 
faidythat then if the faid Eduard Garlick , his executors and ad- 
miniftrators, for his and their parts and behalfs, do in all things 
well and truly ftand to, obey, abide, perform, fulfil, and keep the 
award,'order, arbitrament, umpirage, final end and determi¬ 
nation, of Robert Godfrey, gentleman, of and concerning the pro- 
mifes, fo as the laid umpire do make his award or umpirage of 
and concerning the premifes in writing, and ready to be delivered 
to either of the faid parties requiring tne lame, on or before the 
eighth hour in the afternoon of the day next enfuing the date 
of thefe prelents, then this obligation to be void, or dUe to re- 

• main in full force, ftrength, and virtue; which being read ami 

T % heard, 
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WiKTtt heard, the fame Edward faith, that the faid Edmund ought not to 
have or maintain his action aforefaid thereupon againft him j be* 
Oaklicc. cau f e ^ faith, that the-aforefaid John Hind and John Packer , the 
Wmdsno award arbitrators in the condition aforefaid named, made no award, 
made by the ar- order, arbitration, conclufion, final end or determination of 

tbe'u b ‘ve an< * * n tbe P rem '^ es * n the faid condition above-mentioned, at or 
umpir ^ e j ore t h e eighth hour in the afternoon of the faid nineteenth 
day of Augujty in the thirteenth year abovefaid, being the day 
of the date of the writing obligatory aforefaid: but the fame 
Edward further faith, that the aforefaid Robert Godfrey , the um¬ 
pire in the fame condition likevvife named, having taken upon 
himfelf the burthen of arbitrating of and concerning the pre- 
mifes in the faid condition above ipecified, afterwards and before 
the eighth hour in the afternoon of the day next following the 
date of the writing obligatory aforefaid, in the fame condition 
fpccificd, to wit, at the eighth hour in the forenoon of the fame 
day, at the city of Briftol aforefaid, in the county of the fame 
city, made his umpirage in writing of and concerning the pre- 
mifes aforefaid, then and there ready to be delivered to the parties 
The umpirage aforefaid in manner and form following j that is to fay, that all 
frt * hat fuits at law then depending between the aforefaid parties fhould 
fl»uid paycofts ceafe, and be no further profecuted : and that the faid Edward 
of fiiit/ Garlick Ihould pay to the faid Edmund Winter , at the then dwel- 
ling-houfe of Samuel Fitfully fituate in Cajtle-Streety in Bnfvl 
aforefaid, the fum of ten ihtilings, and the cofts of law which 
the faid Edmund Winter had been at in that l'uit; and that after 
the payment of the faid fum of ten {hillings in manner afore¬ 
faid, they the laid Edmund Winter and Edward Garlick fhould 
give to each other general releafes of all actions, fuits, contro- 
verfies, and demands, from the beginning of the world to the nine¬ 
teenth day of the then inllunt Augujty in common form; and the 
lame Edward further faith, that after making the umpirage afore¬ 
faid, and before the day of exhibiting the faid bill of the laid 
Edmundy to wit, on the twenty-firft day of Augujty in the thir¬ 
teenth year abovefaid, at the faid dwelling-houfe of the., faid 
Tender and re- Samuel Fitfully liturte in Caftle-Streety in Brijtol aforefaid, he the 
fulaL fame Edward was ready, and offered to pay to the fame Edmund 

then and there being prelent the faid ten {hillings, and to feal, 
and as his deed to deliver to the fame Edmund a written general 
releafe of all actions, fuits, controverfies, and demands, from 
the beginning of the world unto the faid nineteenth day of Augufty 
in the umpirage aforefaid mentioned, in common form j but the 
faid Edmund then v.d there altogether refufed to receive or ac¬ 
cept the faid ten Ihillmgs and the laid written releafe from the faid 
"Edward: and this he is ready to verify: wherefore he prays judg¬ 
ment if the faid Edmund ought to have or maintain his faid action 
thereupon againft him, &c. 

Replies and lets And the faid Edmund iaith, that he, notwithftanding any mat- 
fonh the caufe ters by the aforefaid Edward above in his plea alledged, ought 

levyhrcap u£t not 10 be P rec ^ uJeti from having his faida&ion thereupon againft. 
y ‘ B p him, 
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him, becaufe he faith that the faid Edward , before the (aid time Wiht** 
of making the writing obligatory aforefaid, at the city of Briftol W 
aforefaid, in the county of the fame city, and within the jurif- 
didlion of the court of our faid late lord the king, held at his 
faid city of Briftol , before the mayor and aldermen of the fame 
city, falfely and malicioufly had faid and publilhed concerning the 
fame Edmund diverfe, falfe, feigned, fcandalous, and malicious 
words ; and the fame Edmund , for the obtaining and recovering 
damages by occafion of the (peaking and publifhing of thofe 
words, before the faid time of making the writing obligatory 
aforefaid, levied in the faid court of the faid late lord the king, 
held at the city of Briftol aforefaid, before the mayor and alder¬ 
men of the city aforefaid, a certain plaint againft the faid Ed¬ 
ward of a plea of trefpafs upon the cafe; and thereupon fuch 
proceedings were had, tn.it he the fame Edmund , at the city of 
Briftol aforefaid, in the county of the fame city, paid, expended, Averment of his 
and laid out, in the profocution of the aforefaid plaint againft the J*£ cnce in * h * 
faid Edmund , the fum of four pounds five (hillings and tenpence 
of lawful money of England ; and thereupon the fame Edmund 
and Edward , for the determination of that fait, and all other 
demands whatfoever, afterwards, to wit, on the faid nineteenth And their fub- 
day of Auguft , in the thirteenth year of the reign of the faid 
late lord the king abovelaid, at the city of Briftol , in the county ^ a knm t y * 
ut 'the fame city, by tluir fevtral writings obligatory, by each 
to jjie other of them mutually (baled and delivered, lubmitted 
thcmfelves to perform and fulfil the award of the aforefaid John 
Hinde and John Packer , or for want thereof the umpirage of 
the aforefaid Robert Godfrey, that is to fay, the faid Edward 
by his writing obligatory in the laid declaration abovementioned ; 
and the fame Edmund in fa& faith, that he the faid Edmund 
after the making of the umpirage aforefaid by the faid Robert , 
and before the day of exhibiting the laid bill of the aforefaid 
Edmund, to wit, on the laid twentv-iirft day of Auguft, in the 
thirteenth year of the reign of the laid late king abovefaid, at the Notice of his 
city of Briftol aforefaid, in the county of the lame city, did give expences end 
notice to the faid Edwaid, that he the aforefaid Edmund in profe- «quert,andde- 
cution of the faid fuit had paid and expended the aforefaid fum of j-' l0 * x U * 
four pounds five (hillings and tenpence, and then and there de¬ 
manded that money of the faid Edward ; and that the faid Edward 
at any time hitherto hath not paid the faid four pounds five (hil¬ 
lings and tenpence to the (iune Edmund, according to the form 
and effect of the umpirage aforefaid : and tins he is ready to 
verify : wherefore he prays judgment, and his debt aforefaid, toge¬ 
ther with his damages by occafion of the detention of that debt, 
to him to be adjudged, &c. 

Demurrer and joinder* 


Tl 


Winter 
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Cafe a§ 5 - 

to award that 
III party dull 
|M]r the code of 
# Blit depending 
|l ap inferior 
Fourt, is void 
far uncertainty 
v-Stdqu. 

8.C x Salk 75. 
•.Keb ay 1. 

I. Vent 34a. 

B. R. H. 181. 

% Atk (so4)- 
5 * 9 - 

Kyd an Awards., 
*8, 89 
Stra. 10x5 
(.Com Dig. 

Arbitrament” 
(A. n.) 
i.H BL Rep. 
»!• 

a.BLRep. 953 


Winter againji Gftilick. 


T\EBT upon bond for performance of an award. The award 
was, that the defendant fiould nay t 0 phmtiff ten pounds, 
and the cofts of a certain fuit before depending in an inferior court, 
and thereupon mutual icleafcs. 

Exception was taken, that the award was not certain nor final x 
nobody knowing what the eo/is were : and then it was not mutual , 
the releafes being ordered upon payment of the ten pounds and the 
cofts (a), 

It was anfwered by ftating the cafe of Beale v. Beale (£), 
where it is faid, that the cofts may be alcertained by the attorney’s 
bill. 

Holt, ChiefJufiice, ft has been held a good award to pay fuch 
cofts as the p&othonotary fhould tax, and that carries it far 
enough ; but furely they (ball either afeertain it thunlelves, or re-, 
fer it to a proper officer. 

Powell, Jufttce. That cafe referring to the officer of a 
court has been fettled on debate, for id cet tum ejl quod cerium 1 Udi 
potejlfc). 

Et adjournatur . 


(«) See Tiofney v. Bullock, a. Ley. 
3. Lev. 413 

(f) Cra Car 383. 

(r) As award that one Bull p*y to (he 
other all Inch monies as he has expended 
about the profeevpon of a But, is good, 
Hanlon v . Liverftdge, a. Vent 14a 
to “ that the defendant Bull pay an the 
•( plaintiff and his attorney by b 11 or oath 
«• Bull make appear,” Lunficldv tup, 
j. Lev. xS bee ahb Rous v. Lun, 
(. Keb. s <9 , Meffenger v Freeman, 
g Keb 508., Blackwell v. Jtrupr, 
3. Kth- *93. And if cofts art awarded 
generally, but no p«rfbn appointed to tax 


them, thy Court may order t hi mastf« 
to do it, Dudley v. Net tit field, Stra 737. 
% Wilf a68. although part or the wiiole 
of fuv 4 » colts be tor butinefs done in an 
inferior cowl, paitt Will am*, 4 lern\ 

Rep. 496 But it the awatd order the 
cofts to be taxed by a peribn who 1, not a 
proper oihcer fi r tliat purpefe, it is void, 
Knott v. Long, a Stra 1013 B. R. H 
181. But fee Bimrs, 43 B R H 
16: HuUock <»> Cofts, 414 Arbitra¬ 
tors, h< 'v< v r, are not bound to refer the 
taxation or cofts to the offiett of the court, 
but they ray award a grot fum foi cofts, 
Shephfid v Bland, B. R H 53. 


Cpfe g86a Anonymous. 

« 

ft linimr if TtOLT, Chief Jufltce. There can be no fych thing as a'dc- 
hs irnf n murrer in abatement, 
fcfc 198. 

(.ftfc93.si8.ssa 


ffarvey 
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UM 


Harvey againji Broad. 


Cafe 287. 


TT was now the queftion, Whether the Court ought to take ,f ^ *f«, 

notice of the mi flake of the day, by being told of it ore ttnus , 
and not aligned for error on the record ? Tri»ram,aiidtb*, 

Pengelly urged, that there was no realbn they fhould ; for 
the Court in their judicial proceedings never reckon by the days Zy, it is bad, - 
of the month, but by the days of the week, as die Lurueprox. poft. and cannot be 
fuch a return, and relied on the cafe of Morris v. Fletcher ( a ), execute<1 «***» 
where a writ of inquiry was returnable die Luna pr ox. pofl. quinden. cSU^aT^ata 
Hilarii prim Carols and the fheriff returned an inquifition before notice of it, (2 
him the twenty-feventh of January, a day in truth after the writ though not af. 
was returnable, and yet the Court refuted to take notice of it, figned for error 
being not ailigned on the record (b). 0,1 tbt nMr d- 

Brotherick contra quoted Cro. Jac. 506. 54.8. mte * **** 

Holt, Chief Juflice. You cannot fay that foe Monday is ires ** SaUc * 

Trinitatisfor intruth it is the Sunday ; but becaufe the cjfoins cannot s * c ' Holtj ?6|< 
be kept on the Sunday , they arc kept on the Monday , and yet the Ante, 41.81. 
Sunday is one of the four days. At the Council of Nice they made a 160. 
calculation moveable for Ea/ter for ever, and that is received here **°®- *S°* 
in England, and become part of the law; and fo is THE CALENDAR j^* b ‘' 
e^ablifhed by a& of parliament (c). And can we take notice ofLeon. 141. 
a Fcaft, without telling what day of the month it is ? or, Shall we 3x8. 
take notice of it becaufe you fhew it on the record, and not when *• J 0 * 1 ^* 3°*- 
we fee it as plainly without your telling (d) ? In the Entries , ^ K>- ®jjj^ ***• 
the tefte of the writ of covenant was after its return, and this did ,”j^; *5/- 
not other wife appear to the Court, but by their own taking notice Fort. 373. 
of it; and, contrary to Coke's report of it, it was not amended, but Ld. Ray. x8i. 

the judgment was reverfed. 870.1557. 1066. 

s. Bl. Rep. £ZO« 

Et adjournatur. 8. Com. Dig. 

“ Retom" 

And it being again moved in Michaelmas Term, they were pn g 
ALL clear that they mult judicially take notice that tree Trin. IJ< ' 

was on a Sunday , and that Gage's Cafe (e) is full in the point, 
contrary to the report of it in 5. Co. 45. and fo is the cafe of Fijb 
v. Brocket , in Plowden ( f ), where a fine was reverfed becaufe 
one of the proclamations was on a Sunday (i). 


(a) Cro. Car. 53. 

( 4 ) See the cafe of Courtney -r. Phil¬ 
lips, where it was afligned for error on the 
record, 1. Lev. 196. and S. C. 1. Sid. 
301. and the cafe of Morris v. Fletcher, 
Cro. Car. 53. is allowed to be law.— 
See alfo Plowd. 265. a. z66. b. x. Roll. 
Abr. $14. pi 5. Dyer, 181. pi. 52.. 
21. Hen. 6. fo. 13. pi. 4. Cro. El>z. 
227. Latch, x>8. Sir Thomas Jones, 
»z8 .—Not* toformer edition. 

T 4 


(t ) See the ftatute Je Anno Bijfrxtill , 
the 24. Geo. 2. c. 23. ; 6. Com. Dig. 
“ Temps'’ (B. 2.).; and Davy v. Sal¬ 
ter, pOft. 2$0. 

(d) See Cage's Cafe, 5. Co. 45. 

(r) Coke’s Entries, 250. Moor, 
57 * • 

(/) Plowd. 265. Dyer, 181. 

(f) See the cafe of Swan v. Broome, 
1. Bl. Rep. 496. and 526. S. C. 3. Burr. 
159 * 


Fanfhaw 
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Cafe 288. 

* 

Schn facias upon - 
• recognizance) 
fhting,that they 
Mid either of 
them Mmm- 
Itigedtoavrc the 
<am of >jol: to be 
' railed «of the 
goods, tee. of 
diems’and either 
efthem,i(good. 
to. Mod. 306. 
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* Fanftiaw again]} Morrifon. 

CCIRE FACIAS upon a recognizance by bail, fetting forth, that 
^ they and either of them recognovit to owe the fum of forty 
pounds to be raifed of the goods and chattels, lands and tenements, 
of them and either of them, upon condition, &c. 

The feire facias was to (hew caufe why the (aid fum of forty, 
pounds (hould not be raifed of the lands, &c. of them and of either 
of them, with an averment, quas quidem feparales fummas of forty 
pounds,'they or either of them did not pay. 

Wells infilled, that the feire facias was bad ; for to levy forty 

i iounds of the goods and lands of them and either of them was to 
evy two feveral fums of forty pounds, and that ought not to be 3 
and relied on the cafe of Parry v. Pillars (a) y where judgment 
\vas to recover feparales fummas , the recognizance being as here, 
and judgment reverfed. And he faid, that it was impofliblc for 
two to be jointly and feverally indebted in one individual fum, 
though they may be jointly indebted, and bind themfelves jointly 
and (everally to the payment ; and therefore the common form 
of bonds by two arc, “ Noverint universi, &c. nos teneri, * 
fo making a joint Hen for the debt, which, as to the obligation of 
payment, is distributed and made feveral by the “ ad quani quidem. 
Vjolut. obligamus nos et utrumque nojirum , fife.” - 

Holt, Chief fuftice , remembered, and agreed the cafe of Parry 
V. Pillars , but faid, that by the words here one fum was only 
payable, but leviable upon the goods and lands of them both, or 
of either of them, at the party’s ele&ion. And he faid, there was 
this difference between a bond jointly and feverally, and a recog¬ 
nizance fo 3 that upon the bond you cannot fue both jointly and 
(everally, but upon a recognizance you may. 

Et adjournatur . 

See the refolution in Hilary Term, in the third year of Queen 
Anne (b). 

(0) 12. Mod. 303. 1. Salk. 208. 2. Salk. 520. 2. Ld. Ray. 

. „ „ , (*) » does not appear in any of 1138. that any judgment was given upoft 
*[198 3 the repot tt of thh cafe, ante, 157. tie faint Hated in the above report. 


Cafe 289. 


Elmore againft Tucker. 


If * l‘ff er be replevin, conuzance was made as bailiff to J. S. for rent 
‘faces *he repa * r ^ upon a demife by the faid J. S. of the locus in quo. It was 
fadlftrainAe pleaded in bar, that J, S. whole fee it was, time out of mindufed, 
iftttleof 0 firm- and ought, to repair and maintain the fences between the place 
i mr that have where and the plaintifPs land next adjoining, and through want 
fayed into the re patr the plaintifPs cattle efcaped into the place where, and 
fad by rcafon ° f ^drained for the rent} and on demurrer, 


to 


fa negleCt 

faair them.—Hob. 265. 2. Saund. 282. 289. Carth. 122.179.186. 3. Com. Dig. “ Diftrefs" (B.). 

$ Eyre, 
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Eyre, for the demurrer , relied on the cafe of Pool v. Long - 
ville (a), the very cafe. 

Holt, Chief Juftice. I think it is hard to maintain that judg¬ 
ment, that when the plaintiff's inheritance is charged with the 
repairs, he ihould take advantage of his own wrong in not repairing, 
by making the efcaping cattle a di ft refs for his rent; and it is not 
like the cafe of lord and tenant there quoted, for the lord has 
nothing to do with the land, but the charge of repairs belongs to 
the tenant (b). 

Per Curiam. That judgment is fit to be re-confidered. 

Idea adjournatur . 

(4) 2. Saund. 282. 289. the occupier , and not againft the owner of 

( b) An adion on the cafe for not re- the fee,who is not in pofleflion, Chcctham 
pairing fences, whereby another party is v. Hampfon, 4. Term Rep. 318. 

"damnified, can only be maintained againft 

• 

Docmanny againft Davcnant. 

nr HE DEFENDANT demurred in abatement, and the plaintiff Therecannotbt 
joined in bar ; and judgment final was given for the plaintiff, a demurrer 

The Court faid, they knew not what a demurrer in mint, 
abatement was ; for if the caufe be apparent to the Court, they s c x SaUt 
will abate the writ, &c. themfelves, or elfe it ought to be pleaded. 2 Z o. 

And they faid, that they would turn all fuch demurrers into bars. Ante, 19$. 

Skin. 620. 

Though Eyre, Juftice , quoted the cafe of Wimbifit v. ft il- earth. 88. 

loughby (a), a precedent (b) of a demurrer in abatement. 1. Show. 70.91. 

' 5. Mod. 133. 

so. Mod. 170. 1. Ld. Ray. 20.393. 2. Ld. Ray. 1021. 1056. 1483. 

(4) Plowdcn, 73. 2. Roll. Abr. €68. (f) 


E&Mott 
«gmnft V 
Tvcxsa, 


Cafe 290. 


Lepiot againft Browne. Cafe 291. 

TJROWNE being removed by habeas corpus into the cuftody of if there b* father 
■*-* the marshall, the plaintiff declared againft him by the and fon of tho 
name of J. Browne , of fuch a place, in cuftodia marefeh alii ; and fame Ch ” fti “ 
he pleaded in abatement , that his father lived in the fame town, and “™ e n s * 
that his name was 7 , Browne too, and concluded in abatement , tbejM m cujitd 
for the want of the addition of junior^ or fome other, to diftinguilh marrjcbaUi it 
"im from the father. Rood, without 

^ diftinguifhing 

Arfd though this was by bill, and fo not within th efiatute of himbytheaddi-' 
Additions , yet by the common law there ought to be an addition tionofjwwr. •' 
to diftinguilh in this cafe of the fon j otherwife if the father were s.C. 1. Salk. 7. 

S. C. Holt, 41«- 

a. Inft. €70. Hob. 330. Smiles, 394. 2. Roll. Rep. 225. Corny. Rep. 260. 1. Vioer, ** Addi« 
*' tiou” (N). 1. Com. Dig. “ Abatement’' (F,as.). Ld. Ray. 304. 




fued. 
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U»«t filed, for then J. Browne without * addition will be taken for the 
mMMru i and the being in the cuftody of the Marshall (hall 

"‘t* 9 * 9 * not help it:— First, Becaufe there is no dcfcription of the per- 
fon. - Secondly, Becaufe the father may be mere too. And 
he quoted the authorities cited in the margin (a). 

Holt, Cbitf JuJliee. Suppofe fathtr and fon be called John 
Stilts, and one by will devifes his lands to John Stiles, this primes 
facto (hall be underftood the fathtr \ but if it be made out, that the 
devifor did not know the father, &c. the fon (hall take; quod fait 
concejf. And fuppofe one deals with tho fon, and knows nothing 
of the father ; (hall he, at his peril, take notice that he has a father 
of the fame name, &c. ? Indeed, the defendant, by bringing the 
habeas corpus , had concluded himfelf, if you had relied upon it. 
Y)dc it. C0.89. If this were an original , and the father and fon had lived in diife- 
x. Kcb. 18a. rent counties,there had been no occafion for the addition of junior . 

And per Curiam, You (houid have alfo faid, that the father 
was in cuftodia marefchalli too. 

And therefore refpond, alt. niji before end of Term. 

But the laft day Pengelly fpeakingto it again, let it go over. 

(«) Year Books 33. Hen. 6. pL 35 ; the ai. Her 6. pL 26. b.; the 3. Edw. 4. 
the 37 Hut. 6. pi, 29. b pi 30 a, ; the pL 25 a , and Rafla)’, Entuct, 310. 

4 .Edw 3.pl 31.; the8. Bdw. 3. pLjo.) 


Cafe 292. Adams againft The Terre-tenants of Savage. 


On a Jew* fadm OCIRE FACIAS was brought to fummoninthe terre-tenants 
ppiaft terre-u- kJ of Savage , not naming them. 
meet, without 6 

naming dwm, if To this »t was pleaded in abatement , that J. S. was a terre- 

|t be pleaded in t enan t not fu.nmoned, and concluded, quod breoe m/jltur ; 
abatement that u 

A. no ttrrt-u- Whereas the true way had been to conclude,^ refpondere debeat 

quoufque , and thereupon to take a new writ to futnmon in that 

defendant *fhaU ter re-tenant. 

I w* Mfutr *ver j\ LL the Court took a difference where the writ is general, 
mooeif ^ntthe and where it goes about to name the terre-tenants psnticulariy, 
writ Hull not be and omits one : in the Jatter cafe, the writ may be abated, for 
abated. there the party may have a better writ of the kind, viz. one naming 

9. f. ante, 134. t * lem a ^» * 5Ut m ttlc firi* cafe ** e can n°t* 

And therefore we cannot give judgment to quajh the writ, but 
c. 2. Salk, only that he (hall r.ot be put to anfwer until the other be fummon^d. 


sfc.^Salk. But becaufe Darnell, Serjeant, urged, that he had a multi* 
33,.’ ’ tude of precedents to the contrary, they gave day to (hew them (0). 

Aijcurnttur. 

ifkcb. 331. Carth. in. Skin. 273. h. Med. 407. 499. Cowp 7*8. 


(<i) ror precedents of fuch conclufions Moor, 324. 1. Keb. 53. 31c. 351 

ai here, fee Co, Ent, 604. Cliff. Ent, Carth. 363. Bohun’i Juft. Leg. 51a. 
70a. Cto, ]m. 306. Cm. Elis. 740. 5*3.—NoT» tefsrmir edit-on. 

Harwood 



Trinity Term* $• Queen Anne, In B. R. * [ 2© 




* Harwood againft Turbenrille. 

npHE defendant borrowed money for the ufe of.his mother, 
and obliged himfelf by bond to the payment of it, on all 
demands, if kit mother would not pay. 

And now in debt upon this bond, and oyer thereof, he demurred 
to the declaration, becaufe there was no fpeeial requeji with time 
and place of the mother; and licet fcpius requifiius would not do; 
for, as it was faid, the defendant owed nothing until want of pay¬ 
ment bv the mother, and no fault could be in her, there being no 
demand. 

Per Curiam. When there is a duty which foe law makes 
payable on demand, there needs no demand expre&ly laid ; but 
where there is no duty until demand, it is otherwife; and here was a 
duty ab initio. If a man be bound to pay money on default of 
payment by another, but is not the original debtor, there he is not 
chargeable until fpeeial requeft made of him who was to pay it. 

Judgment was given for the plaintiff. 

Rsyrn. 27. 1. Sid. 105. 456. 1. Mod. 35. 2. Mod. 285. t. Saund. 66. 7!. 

la. Mod, 413. Id, Ray. 596* 1095. 1140. 


1 


Cafe 2 g$r ’ 

If a fba'borrtw : 
money for ths /'■ 
Ufo Of hit IDA. ' 
ther, and give* 
bond to pay It ■ 
m demand, and 

hi* mother da 
not pay it, tnb 

OBLIGES maip 

declare on this 
bond agahUt 
TMK OSLIOOK, 
without fating 
Wy fpeeial requeft , 
to the mother to ' 
pay die money. 
Poll. *60. 227. 

2. Salk. 4J7. 
Carth. 268. 

1. Lev. 3.45, 

77 - 

to. Mod. 313, 


Walmfley againft Ruflcl. 


Cafe 294* 


*T‘HE plaintiff in the case declared, that he is a man of 3?*",Whether 
* reputation, free from all peijury and fubornation of perjury; “ 
and that he is, and for fix months before the words fpoken was, a diocefe^Theio 
juftiee of peace t and is, and for feveral years before was, chancellor « goesyour an- 
of the confiftory-court of foe Bijhop of Coventry and Litchfield ; "chancellor, to 
and writs did ifTue fuch a year for calling a parliament, and that “ fubom wit- 
fuch a day in that year was appointed for foe election of burgefTes “ ne ®*“ fwt " 
for Litchfield to ferve in the faid parliament i that the plaintiff „ i, 

intended to (land as candidate, and of fuch his intention gave actionable, 
public notice ; that the defendant knowing foe premifes, to s c 2 Salk 
difparage the plaintiff in his credit and reputation, and to bring 6 9 6. 
him under the penalty of perjury, and fubornation of perjury, at 3 C0. i 9> . ‘ 

fuch a time ana place, in hearing of feveral of the queen’s fubjc&s, *■ Lev. 280. 
and in the prefence of foe plaintiff, fpoke of him, the plaintiff, 53 * 
thefe folfe and fcandalous words : « There goes your rare chancel - 5 i °‘ 

** lor” innuendo the plaintiff, ** to fubom witnejfes to jwear againft c„th. 330. 

“ tht parfon whereas the plaintiff was not guilty thereof. Skin, 98. in, 

"*V«cdict and damages for the plaintiff, Ld. Ray. 236. 

• & r 710.812.1369, 

Gould, Juflice , The a&ion well lies. If the words were 12.M0d.98.514, 
(imply and abftra£ted|y fpoken, without reference to any public • * 7 °* 
employment or office of foe plaintiff, the cafe would have been Mod ’ J® 
more doubtful, though I will not fgivc any opinion even in that 220. 

Cafe j but here they are fpoken in reference to his office of chancel- i omy. 262. 
lor. and of on? that was then in 'zmmiffion of the peace, and Stra 4*>. 617. 

flood X, S 7 " 

,WBU i.Com.Dig.253, 
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' Yehr. 7*. ace. 
Sed Cro. Car. 
337 - 

Cro. Jac. iji. 
con. 

See Skinner, 
364. 

Carth. 350. 400. 
4J«. 


flood candidate ford * member of parliament ; and in that rc(pe& 
they are as reproachful as can be : they wound his reputation, 
and craftily obltruCt his election. It has been objected, that 
they are not fpoke with reference to his office. But 1 anfwcr, 
they are; for they are fpoken of one in an office of truft, 
ana having adminiftration of juftice, and fpoken exprcfsly 
in that capacity, “ There goes your rare chancellor And 
it cannot be taken here that the word “ chancellor** was only meant 
for a defeription of the perfon, but rather an indication of the 
capacity in which he did fuborn the witnefTes: and it is not mate¬ 
rial to (hew, that any woman did fwear againft a parfon before 
him ; for if there did not, then the greater falfity and fcandal, and 
the word ** fubornation" is always taken in an ill fenfe (a). The 
cafe of Harris v. Dixon (b) has been objected, where the words 
were, “ Thou haft procured J. S. to come thirty miles tocommit 
<c perjury before the Lord Bijhop ofWinton , and gave him fo much^ 
w money and refolved that the aCtion would not lie, becaufe if 
was not faid, that they did commit perjury; and therefore no 
offence. I anfwer, that this very cafe was adjudged aCtionable (c). 
In the cafe of Prowfe v. Carey (</), “ Thou haft procured falfe 
M witnefTes to fwear in fuch an aCtion,”were held aCtionable; for it 
fliall be intended in malam partem. In the cafe of Sir John Kirle 
v. Ofgood (*), 11 He is a forfworn jufticc, and not fit to fit on the 
(( bench,’* fpoken of a juftice of peace, was held aCtionable. And 
words arc to be taken according to their general acceptation ; and 
the general acceptation of thefe words cannot be otherwife than 
criminal. In the cafe of Sir J. IJham v. York (/), “I have often 
“ been with Juftice B. for jufticc, but could get nothing but 
“ injuftice at his hands,” was held aCtionable ; and it fhall not be 
intended of any demand of private juftice. Befides, thefe words 
are fpoke of one who defigned tp ftand for parliament-man , and 
with intent to hinder his election} and he quoted the cafe of 
Sir Walter Clarges (g). 'Fo fay of a man, that “ he is apapift,” 
though words not aCtionable in themfclves, yet they were adjudged 
aCtionable, becaufe fpoke of one who flood for parliament-man . 
The likejudgment in one Stowell’s Cafe (//) fince, where <c You and 
<* your crew brought the late king to death,” were held aCtionable; 
though it might be faid, that they only attended him to the place 
of execution: yet becaufe the words found in fcandal, and that the 
common acceptation and conftruCtion of them muft be, that they 
were concerned and bufied in bringing the king to death, he 
oncluded for the plaintiff. _ 

Powys, Juftice , doubted how it would be if the words Had no 
relation to his office, or were fpoken of a man not in office} but he 
held them aCtionable here for thefe two reafons, viz. that they were 


(«) 3. Inti. 167. 

(£) Yelv. 72. 1. RolL A^r. J*. 

(c) Sec the report of thil cafe, CJ p. 
Jac. 158. 

(d) Cro. Eliz. 93. 


It) 1. Vent. 50. S. C. 

(/) Cro. Car. 15. 

(jr) Raym. 48,.' 3. Lev. 30. 3. Mod. 
a6. Skin. 68. 88. 1. Freem. 280. 

(6) Hardrci, 103. 
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fpoken of a public officer ,and in reference to his office; for he held, t 

that the word ** chancellor” was not a dejignatio perfona , or as his *z*<*fl # 

name, as parfon or dean is, but an innuendo of his corruption Ru,,IU 
quatenus fuch, 1. e. quatenus a chancellor. And he denied the cafe 
in 1. Roll. Abr. 79. p. 2. but agreed the cafe of Skinner v. 

Trobe(a), “Thou art forfworn in Collet-Court” and Pagev. 

Keble (A), ** * Thou art perjured, for thou art forfworn in the * [ 202 1 
“ Bi/hop o/G.’s court,” not to be a£tionable j and would diftinguilh 
thofe cafes from this, becaufe fpoken here of an officer, and with Cr0 ‘ J* 6 * 
relationto his office. w Subornation ” is a known term in the law, ^Damr. 107. 

^ and is the word of art for corrupting one to commit perjury (c). 153. 

'i ne ftatute of 32. Hen. 8. c. 9. lpeaks offubornation of witnefles; 
the ftatute 5. Eliz. c. 9. fubornation of falfe procurement of a 
witnefs. In the cafe of Pugh v. Owen [d) thefe words fpoken of 
a juftice of peace to his fervant, tl Your mailer's witnefles 
“ (in fuch acaufe) were perjured, and your mafter is a maintainer 

and upholder of them,” were held not a&ionable by R ainsford 
and Turner, Barons , againft Hale, Chief Baron , becaufe they 
did not relate to his office of juftice, but were fpoken as of a 
private perfon. And in Moor f>), Anderson, Chief Ju/lice, 
lays, A private man cannot be (hindered but by particular words, 
but general words fuffice to flander a magiftrate. And he con- 
eluded for the plaintiff. 

Powell, JuJlice , contra. First, He agreed, that the phrafe *• Vent 59 >* 9 ‘ 
of expreffion was as direct as if the defendant had a&ually faid, 
that the plaintiff had fuborned* witnefles to livear againft the, 
parfon. I cannot well find, whether my brothers think the words’ 
actionable in themfclvcs, if fpoken of any perfon whatever, or by 
reafon of a relation to his office, or other circumftam.es of the 
plaintiff on the declaration ; but I hold them not actionable upon 
any account without a relation to his office. A perfon 
cannot be a fuborner of perjury without there be a perjury 
committed. One indeed may fuborn to fwear, and yet no oath be 
taken; or an oath may be taken, and yet it may be no perjury, for 
it does not appear to be in any court of juftice. The cafe of 
Skinner v. Trobe (f) is not like this for here is neither court or 
Caufe mentioned where the fwearing was. He agreed the cal'e 
of Harris v. Dixon (5),-for there was a perjury faid to have been 
committed. And as to the c ife of Pugh v. Given , a perjury 
is likewife chaiged. It is not actionable to lay, that one did 
forfwear himfelf; a fortiori how can the fubot ning one to for (wear 
hiipfelf be flander to bear an action ? Subornation cx vi ter - 
mini' does not import a fubornation of perjury ; and the cafe in 
Roll (/1) is much flronger than this. Subornation indeed is never 
taken in a good fenfe, no more is forfwcaring, yet no action lies for 
faying a man did forfwear himfelf. Then as to the relation of 


(a) Cro. Jac. 190. 
{b ) Cro. Jac. 436. 
(r) 3. Inti. 167. 
[/) Hard. 501. 


(«) Moot,243. 

(/) Cro. Jac. 190. 

(g) Cro. Jac. 158. 

(J ) Ai>or.)iiauu>, 1. Roll. Rep. 79. 

* thefe 
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iP gwy y thefe words to his office, or that he alledges himfelf to be « 
iff jttftict tf ptacty and candidate for parliament: f agree, words fpokeit 

' ^ ***** of a magiftrate will bear aCtfon that would not do fo if fooken of 
h 3 « another, but they muft touch him in his office. If there had 
been a cafe in which a parfon had been party before the plaintiff, 
and women had been fwom in it, ahd that had been fet forth, then 
thefe words might be applied by innuendo to that, and therefore 
actionable {a). But the word *< chancellor 1 * does not ncceflarily 
import, that this was charged upon him in his office of chancellor. 
Words muff be either actionable in their own nature, and bear 
an adtion if ipoke of anybody, or they muft fcandalize him m office, 
&c. to bear an aCtion. 

f 204 1 * Hot T> Chief Juftice, accordant. My brothers for the plain- 

J tiff are not well agreed, whether the words are a&tonable in them¬ 
felves, but rather incline that they are not ; and 1 think they have 

g reat reafon for that opinion, oecaufe here is no charge upon 
le plaintiff of any fubornation of penury, or that he did fuborn 
witnefles to forfwear themfelves. Suppofe it were the firft, and 
no colloquium of any caufe, or court where there had been an 
oith, it would not be adionable ; nor is there any precedent 
for it, and there is reafon that it fhould not. To fay a man 
has forfworn himfelf is not aftionable ; therefore to fay that he 
has fuborned witnefles to forfwear is not. But the words are 
not fo ftrong in this cafe; for they are, that he did fuborn 
witnefles to fwear. Surely the fuborning of witnefles'to fwear 
is no crime, for fuborning ex vi termtm is not a crime other- 
wife than as it relates to perjury; and fuborning witnefles to 
fwear does not imply that they do fwear. The cafe in l. Roll, 
jg. lays a colloquium of a foie m chancery, and of witnefles fworn 
there; fo that firft one would think here wasa fubornation of perjury; 
and foe words go farther, and fay, that he would fue in the star- 
chamber for it, a proper court to punifh perjury in, yet it was held 
not aCtionable. Then how do thefe words touch him in his office ? 
If a chancellor will fuborn witnefles to fwear, does this relate 
to his office ? If he do it in another than in a fpiritual court, it 
cannot; if it be in a fpiritual court, it may not be before himfelf: 
in fhort, it does not appear to have been before himfelf, and we 
muft not intend it to maintain an aCtion. And foe naming him 
« chancellor ” is no more, and fo commonly underftood, than a 
• defignatlo ferfona^ as Mr. Chancellor. To make words a&ionable 
in themfelves, it is ncceflaiy to charge feme fcandalous crime ty 
them. If a communication had been laid concerning an cptn 
which a man had taken in a court of jufltce, and that the man did 
forfwear himfelf, that had been charging him with peijury, and 
therefore aChonable. But barely to fay, that a man did forfwear 
hunfeif, oi fuborn another fo to do, is not charging an offence 
puuifhable, and foci efore not fufficient to ground an a&ion. And 
he concluded for the defendant. 

(«) Cto. Jac. ja Ytlv. i so. 

And 
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4 hdi&ment; and the cafe of Dyer, 114, wi j Quoted, where A Th* Qua**- 
FiLAZBR was removed by the Court bv tarsi. Hf *4 , 

But per Curiam, Not like this, for that amoval is not 
< peremptory, but the caufe may after come in queftion upon an 
' ajjvze ; but this amoval is made final by the ftatute. 

So the Court being clear for quafhing it, the attorney- 
general moved to quaih the certiorari. 


Wey againjl Yally. 

/TjEBT for RENT upon a demifc of lands in Jamaica , brought 
F, in London , and plea to jurifdiftion of this court, that there 
courts of record there, in which all a&ions concerning lands 
there are determinable ; and prays judgment, if this court has ju- 
rifdiftion : and demurrer. 

Brotherick, in maintenance of the plea , quoted the cafe of 
Parker y. Darner in this court («), that debt docs not lie here for 
rent againft the affignee of a term in Ireland. And in the prin¬ 
cipal cafe, if the defendant had a good local plea, as an entry and 
oufter made by the leflor, fuch a plea would want trial here ; and 
quoted for this 3. Kcb. 150. where debt was brought foi* rent 
upon demifc of lands in Ireland , and it was pleaded that the Duke of 
York was feifed in fee of the lands, and entered, and oufted the lef- 
fee,and iffuc there upon the entry and oufter; and by Hale, it is 
bad, becaufe the ifluo could not be tried here. And he faid, in the 
principal cafe his client was at that difadvantage; for the houfe 
demifed was cafually burnt, and by an aft of the State of that 
country ordered never to be rebuilt, and a reparation made to the 
leffor ; and we cannot have benefit of this matter in evidence here, 
becaufe the jury cannot enquire of it ; and the plaintiff is at no 
mifehief, for if he has notjuftice there, he may have a writ of error 
hither. 

Holt, Chief Juftice. Your cafe of Parker v. Darner is good 
law; for being brought againft the affignee, it is grounded upon 
the privity of eftate , which is local, and therefore to be brought 
where the land lies; but if it had been by the leflor againft the leflee, 
qc by the affignee of the reverfton, debt or covenant upon the fta¬ 
tute 32. Hen. 8. c. 34. it werootherwife, for then it might be upon 

I. Bac* Ahr - 34 » 35 * *• 161;. 3- Wilf. *5. 4. Mod. 71. 3. Burr. 1471 

! * Covenant" (B. 3.). (C. 3.). Dougl. 187. Cowp. 176. a. Term Rep. 438. 
193 * 5S4. 4. Term Rep. {04. f 
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Debt for rent 
may be brought 

by a lejjor a- 
gainft a Itjjtt in 
the court* it 
Wcfimiitfitr, on a 
demifc of lands 
in Jammta} for 
the aftion is, in 
this cafe, cn the 
privity of con¬ 
tra ff, whish is 
traniitory, and 
not on the pri¬ 
vity of eftate, 
which is locaL 

S. C. a. Salk. 
651. 

S. C. 3. Salk. 
381. 

S. C. Holt, 703. 
Poft. at8. 

Cra Car. 183. 
W. Jones, 63. 
Latch, 197. 
a. Lev. 80. 

1. Lev. 143, 

1. Saund. 238. 
Hob. 37. 

I. Cro. 143. 

183. acc. 

7. Co. a. 

x - J°- 43 > 44 * 

1. Vent. 59. 
Tidd’s Pru&ice, 

ii. 

a. Stra. 776. 
a. Com. Dig. 
3. Term Rep. 


(a) Hilary Term, x. te %. tTitt. fif 1. Show. 187. 
Mary, Roll 505. reported 3. Mod. 336. s8a. 


1. Salk. 8c. and Card). 
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die privity of eantraB, * which is tranfitory, and therefore might 
be laid anywhere: If a deed bear date at a place certain, the aftiott 
thereupon muft be laid there. And it has been held, that if a 
local iflue arife in Ireland, in an aftion laid here in England, it 
(hall be either tried in the county where the aft ion is laid, accord¬ 
ing to DowdaWs Cafe (0), or by fuggefting that luch a place in fetch 
a county is next to Ireland , and have jury from thence. And here 
the defendant, upon nil debet , may give entryi &c. or die law of the 
country in evidence, if there be luch a law} and this we fee every 
day done before committees of appeals from thence. 

Powell, Jufict. The diversity appears plain between, 
and tranfitory actions. If a deed bear date out of the kingda 
if the place of the date be not allcdged fomewhere in Engltn 
we cannot try it; but here the aftion is grounded upon the co^ 
traft, which follows the perfon where-ever he goes. And if th^ 
__ defendant had pleaded a local plea, it might be tried where the 

1. nit* 1 . > £^j on j s brought, or by fuggeftion, as my lord fays, in the next \ 
place, whereot we have precedents m cafes from Ireland. And ' 
there may be a law in Jamaica againft bonds, yet fure that will 
not confine the aftion of debt upon bonds made there to that 
See Fabriga* v country. And an aftion ot falfe imprifonment has been brought 
Moftyn, Cnwp here againft a governor of Jamana for an imprifonment there, and 
s s * the laws of the country given in evidence. 

And by the whole Cour'i , a refpondeas oujler was awarded. * 

(<0 S Co 46 


Wav 

Yuit. 


Hob. *3]. 
Cra Joe. 76 
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on aiMtiationr 


a Salk. 
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Winter agahijl Garlick. 

City of Bristol, ? T>E it remfmbfred, that heretofore, to 
to wit. I wit, in the 1 erm of Eajler laft paft, 
before our lady the queen at Wtjlmmjler , came Edmund IPinter , 
by Richard Longford his attorney, and brought into the court of 
the (aid lady the queen then there his certain bill againft Edward 
Gar lit k y other wife called Edvuaid Garlicky of the City of Brijlol\ 
apothecary, in the cuftody of the marlhal, &c of a plea of debt} 
and there are pledges of proftcuting, namely, John Doe and 
Richard Roe , which (aid bill folioweth in thefe words, that is to 
fay, City of Brifol, to wit, Edmund Winter complains of Edward 
Garlicky otherwifc called Edward Gailnk , of the City of Brijlol , 
apothecary, in the cuftody of the marfhal of the Marjhaljea of the 
lady the queen, before the queen herfclf, being of a plea, that he 
render to him one hundred pounds ot lawful money of England , 
which he owoth to him and unjuftly detains, for that, to wit, that. 
whertas the faid Edward, on the nineteenth day of Augujly in the 
thirteenth year of the reign of our lord William the Third , late 
King of England\ tec. at the city of Brijloly in the county of the 
fame city, by his writing obligatory, fealed with the feal ofhfrn 
the faid Edward , and (hewn to the cour of the lady the queen 

now 
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And THt Court being thus divided,the queftion was about the 
judgment. If a rule be made for a caufe to ftmy until die Court be 
further moved, and die Court is divided, there needs no new rule ^ 
from die Court, and the plaintiff without more may enter judgment tided. ' 

upon the verdift. But if the cafe be ruled to be put in the 
paper for argument, or the laft rule be a Curia advifore vuk, and 
the Court be divided, there can be no judgment: and die cafe 
•f lvtfin v. More [a) ftands upon that point to this day. 

(«) t. Salk. ij. S.C. Com. Rep. 58. S. C. 1. LA. Ray.486. $. C. Caith. 451. • £ | 


. * The Queen againfi London. 
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N order for payment of labourers wages recited the fpedal An order of 
^ matter thus : 

the j. Elm. c. ft? 

‘ Two perfons were retained by the defendant, being overfeer of *°p»ythewa^ 
die works of the king’s garden at Hampton-Court, at fo much a “jj* 

day, and employed in garden work there; and the order was made Smfcertf a, 
to enforce the payment. king'* worki m 

The order was removed by certiorari from Hicks's-Hall. mik infra 

It was now moved to quajh it. For the juftices hare no 
power by the ftatute of 5. Eli*. c. 4. to order payment of the for juftices haw, 
wages of a coachman, footman, or any other labourer or fervantt, only authority 
but fuch as are labourers in bujbandry: they cannot make orders with ** 
upon bricklayers , carpenters, &c. works j out in cafe of fervants 
in bujbandry, where the juftices may fettle their wages, and force peart on the foe*, 
them to ferve by the a& of parliament, they may compel payment; of tbit order dufr 
and die juftices have power to regulate wages in abundance of V* P" 1 * WM * 
cafes where they cannot compel payment; and the cafe of TheF^y**** fcfr 
Queen <v. Corbet here before (a), and Fit*. N. B. 168. Bro. tit. ” for ^ 
“ Labour,** were quoted, and this diftindion was taken. If the payment of 
order had been generally for wages, there the Court would not mp 
intend it to be otner than wages in bujbandry, and it might hold *, *•* Court ^ 
but where on the free of the order it appears otherwife, as hem it 
does, it is in itfelf void, as touching a matter whereof they have no * "** 
jurifdi&ion; and indeed it does not appear that this was for wages 
fettled by juftices, and they never did pretend to a jurifdi&ion but 3 ‘ s * nt ’ 
where the wages was fettled by them. '1'hen this is a queftioit of s q x cm 
jurifdi&ion, and a&s of parliament concerning jurifdi&ion ought 442. 
to be taken ftri&ly, and all the matter of equity that may be urged s. c. Sett. & . 
on the other fide is fhut out by this one anl'wer, that it is againx a 23 *• 

bw. SE3?I» 

Brotherick centra. This iurifdi&ion has been excrcifcd by 
them ever fincc the making of the ftatute, which is a great argu- Mo or , got, 
ment of right. He quoted the King and Queen v. Jammer (b), 1. BrowaLfeJ 

a. Jones,47. , 

5. Mod. 419. Cartfa. 156. 1. Stra. 1. 8. Fortef. 317. 2. Stra. tom. Li Ray. 820. I«#4 

4. Com. Dig. “ Juftices of Peace" (B. fo). m 


(a) Ante, 91, 


(*) Eafter Term, j. Will. 9 May. 


where 


J. 
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Ofi*** where it did not appear to have been a fervice in hufbandry; and 
'toa* 9 * there it was held, they could enforce their order by commitment $ 

**"' and he infilled, that work in a garden was a fervice in hufbandry} 
and they have always been allowed ajurifdi&ionof that cafe : and 
taking the feveral claufcs of the flatute together, they necefTarily 
intend to give remedy by the jufliccs in all cafes of this kind. 
By 5. Eliz. c. 4. f. 7. and 15. they are to fix and fettle wages and 
day-hire of labourers, and fo of apprentices in hufbandry. By 
5. Eliz. c. 4. f. 14. a parry retained fhall not go, if he be 
duly paid, till the work be finifhed, under penalty of a month's 
imprifonment, to be inflicted by the jufliccs. By 5. Eliz. c. 4. 
f. 18. they are to convidl mailers for keeping CQntrary *jw #ik. 
ad. By 5. Eliz. c. 4. f. 37. all juflices are required to make 
fpecial and diligent inquiry into the breaches made of any of the 
branches of this flatute. If then by this flatute they are to 
# r afeertain wages and day-hire, to examine and punifh mailers that 

L J give more, or fervants* that will take more, than the eflablifhed 
rate, if a fervant cannot quit his mailer without leave, but that they 
may punifh him, and that all offences contrary to this adl are 
determinable by the juflices, Why fhall not they, by virtue of 
thofe comprehenfive words, compel payments of fuch fervants and 
labourers wages ? 

Holt, Chief JuJlice. Two queftions may well arife here.— 
First, Whether the defendant be bound to pay thofe wages at 
all ? for if he be employed as a furveyor of this work, and bring 
in others, and agree with them, it may well be that he fhall be 
chargeable by them : as if I put out cloth to a taylor, and he 
employs journeymen to make it up, he, and not I, fhall pay them, 
and he by me is to be paid for the whole work. It may be, on the 
other hand, that the contradt was not made by the defendant upon 
his own credit, but upon the credit of the crown ; and neither 
appears on the order, but it only fays that the retainer was by him. 

Secondly, Suppofe the contrail be with him, and upon his 
credit. Whether a gardener working for day-labour in a garden 
be within the power given to the jultices in point of payment of 
hie wages ? And what flicks with me is, why they fhould have 
power over-wages and day-labour in hufbandry, and not in cafes of 
other labourers. You fay, that it is, by implication, the fame, becaufe 
of the powers given to them by the flatute over fuch labourers. 
And he remembered an order made upon my Lord OJfulJion , for 
his coachman’s wages, which was quafhed ; and faid. Surely they 
cahnot order a journeyman taylor his wages or hire ; and their 
having exercifed this jurifdidtion all along will not make it legal, 
if without foundation} and in that relpedl it is not like a fuit in the 
admiralty for feamen's wages , for that may Hand upon this reafon: 
The admiralty is a court time out of mind, and it may be by 
ancient cuflom they have jurifdidtion over Teamen's wages j 
but this here is a jurifdidlion fet up within the memory of 
man. Ecclefiaflical courts have jurifdidlion of wills and tefta- 
ments, not by eommune jus t but by preferiptio n, and no adl of 

parliament 
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parliam ent » to give diem jurifdi&ion. But H is Cud in 
Henfloe't Cafe, and h in Selden^ that it was given to them by the 
laws of the kingdom) and it is not fo any Where but in England t 
fo fince the cafe of fearnin's wages Was always determinable 
in die admiralty) we muft now underftand that it had a legal 
commencement. 


And at another day, the order was quafhed per tot Art 
CuriAm, for that it appeared upon die face of it not to be for 
labour in hujbandry (aK But if that had not appeared fo, we 
would perhaps intend it hujbandry (A); but now there is no room 
JhEfijfiWB intendment. 


(a) See the ftatutc to Gto. 3 c. 19. (t) But ice Rea v. Helling, 

recited m the cafe of Rex v. Pope, Strange, S. 

Mod. 419. 

* 


* Carleton againjl Mortagh. 


s. 
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AJtihaelmai Term, t. Anne, Roll 76. 

TERROR or a JPdgmfnt in debr by confeffion in thecommon If * writafcnBr 
pleas. The uant of an original was aligned for error and 
certified. The defendant pleaded a releafe , but no venue was laid; bench, 

whereupon the plaintiff demurs. amltheuwM# 

The great queftion now was, Whether the Court, being 
informed that there was an original below, could by law award and the 
a certiorari ad infertnandum confcientiam Curia before they reverfed ant plead « n. 
a judgment for a juft debt ? A«/e of mm, but * 

do not lay* venae 

Gould, fujlict. We may do it ; and this cafe Hands upon its where the re- 
own foot, and diftmguifhed fiom other cafes. In all cafes where kafe waimade* 
the Court after demuirer over-ruled agamft the defendant, or *{* P le * ** 
iuled for a plaintiff in error, or let in to examine the record for 
error before reverfal of the judgment, they ought to award a butTnxCova* 
cfttiorati to have the whole n cord below before them, though may award 4 
now the defendant cannot of right demand it} for notwithftauding catTioaAax 
any confeffion or other plea of the defendant adinrting error, yet « ■* mfumandm 
if no error appear to the Court on examination ol .he record, whether™ there 
they fhall affirm the judgment. “ If a Lift be pleaded in bar of wa « ** mgmei 
“error, as a feoffment or r el eafe,” fays the Year-B o iK. of Edward or not, m thv 
the Third (a), “ and iflue is taken thereupon, and found for the &me nunner *• 
“plaintiff)” which is this veiy cafe, u yet the Court fball examine the "JZJZO* 
“judgment; and if no error appear to them therein lhall affirm it.” pieidcdTbutth# 
And though error be affigned 111 the want of an original, yet fince defendant con* 
there may be an original below, the Court, upon their examination sot demand this 
of the record, cannot be barred from awarding a certman to be WT>t * 

s. C. ante, 1x3. S. C. 1. Salk. *68. S. C 3. Salk. 399 S C Kelt, ,75. S. C. s. Ld. Ray. toff. 
Port. 133. Noy, 83, 84. Lat. 151. it Sid. 39. x Lev. 99. t Keb. 2*5. Fared. 104, 
X. Show. *13. Ante, 1x3. 134. 174. Caxtb. 70. *00 330. Poll. *$5. 8 Mod. 31. 3*7. 331. 
10. Mod. 318. ». Mod 3x0. Stra. 765. 819. 5. Com. Dig “ Pleader” (B. >3.). U. B. ip). 
Sire. 440. 3. Peer. Wmt. 315. 


VOL. VI. 


(a) si. Mdw. j. pL 54. 


certified 
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certified thereof. It is true, formerly, as appears by 28. Hen. 6 » 

MoItach l0 ‘ * las ^ >een ^ at a ^ ter “ ,n nu ^° *ft erratum ” pleaded the 

Court would and ought not to inquire farther, and that the whole 
record mull; be prcfumed to be laid before them, but fince that time 
the Books are very full, that after “ in nulla ejl erratum” pleaded, 
though a wrong original be certified, the Court may be informed 
that there is a right original, and they ex officio ought to award a 
certiorari for it to affirm the judgment (*), as in Biffsfs Cafe(b), 
which in truth was after a nil dicit et remanet indefenf. though 
Coke (r) reports it to be after in nullo ejl erratum. And this I 
take to be a ftrong authority for me, for the releafe in our cafe 
does not confefs more than that does, and yet tiieic' uie'coQrt 
granted a certiorari. In feme Books, it is faid to be difcretionary 
in the Court to do it or not \ and if fo, can we have a better 
motive of our difcretion than here to affirm a judgment for a juft 
debt, where a releafe of error is unfortunately ill pleaded ? And 
he concluded for a certiorari. 

Powys, Jujlice , accord. It has been held formerly, that 
. “ in nullo ejl erratum” was a demurrer on what was produced of 
the record j but in 9. EAw. 4. 32. b. it was adjudged, that the 
Court may at difcretion fend a certiorari after in nullo ejl erratum 

* [ 207 ] pleaded j and Biff op’s Cafe allows that, and Jo. 140. * and Lately 

7 Leon ** 152. that after the plea pleaded the party cannot pray a certiorari , 

83, 84. an d if he do itfhall not go at all ; and the entry ought to be that it 
x. Sid. 109. was “ By the Court,” and not at prayer of party: and there is no 
Vide 1. Co. 36. difference between this and in nulls ejl erratum in point of reafon,for 

• Co. 37. one ; s ma ttcr of law, and the other matter of fadt: And why fliould 

it be when the iifue in la-.v is againft him, and not when the iffue in 
fad! is ? And in thole Books it is faid, that the Court may fend a 
certiorari as well to j cvcrle as to affirm, after in nullo ejl erratum. 

Powell, Juftice , accord. The releafe being as none, becaufe 
not well pleaded, does not tie our hands, but we may award a 
certiorari to know whether this be error or not: and the Court 
may do it to be informed of any error in law, where they are not 
foreclofed by the adl of the party; and this is fuch. And when¬ 
ever the Court are not barred from examining the errors on the 
record, they may inform themfelves thus of the true ftate thereof, 
though the parties have foreclofed themfelves of that advantage by 
pleading or confeffion; for they mud affirm or difaffirm the judg¬ 
ment, upon view of the whole record, according to their know¬ 
ledge and confcicnce, without regard to the patty’s admiffion j 
and therefore they ought to know of their own knowledge whether 
there be error in law, and not to re!) upon the party’s admiffion. 
The cafe in the lime of Edward the Fourth ( d ) is the firft that I 
find in the Books of certiorari’sex officio Cur. and there the parties 

(<f) See Ytar*Book j.Edw. 4. pi. 25. (c) 5. Co. 36. 

l. Roll Abr. 764, 76;. \d) Year-Book t. Edvt. 4. pi. 3s. 

( 1 ) Cro. Jac. 60. Latch, 152. 
t. Jones, 139. 


agreed ’ 
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agreed the record, as removed, to be perfect, and yet the Court Cailsto* 

awarded a certiorari. And I cannot tel! but in many cafes the 

Court are bound to do it, efpecially to affirm a judgment. It Mo “ Tao *' 

cannot be at the prayer of the parties, bccaufe they have eftopped 

themfelves by their pica, and in feme cafes the Court have denied 

it to reverie a judgment. In the cafe of Young v. Young [a), an 

infant brought an original; in which cafe lie need not find pledges ; 

if he come of age before judgment, he ought to add them ; 

' cJh ** 1 bein S tbe ca * e » ** want of P^ges” wa s alfigned for error; 
r the Court would not grant a certiorari to make error; 
agrees the cafe of Felton v. Weaver [b). The 
difference is between the cafe of the plaintiff in error and of the 
defendant. If the plaintiff' aflign error, and take a feire facias ad 
avdiendum errores , and that it is returned w ferved,” and then the 
plaintiff is nonfuited, or enters a retraxit , the Court without more 
will affirm the judgment (r). Another difference is between 
errors in law and errors in fail : If error in fail be alledged, and 
“ in nullo eft erratum" pleaded to it, ora relcafe, and that is found 
againft the pleader, it is a confdlion of the error, and the Court ,a * Modl 
thereupon (hall, without more, reverfe the judgment; but plead* 
ing a releafe of an error inlaw is not fo, for a releafe will not make 
that error that is not fo, as appears to the Court on record ; 
but the releafe there is only a bar of the vexation of the fuit of 
the writ of error, for the Court cannot proceed but upon a writ 
of error, and the releafe may bar that ; but if a releafe be pleaded 
which does not bar the writ, the Court may proceed to examine 
the record : and fo is the cafe in the time of Edward the Third (d). 

* And whcrc-ever they can go to examine errors, there thev muft * [ 208 J 

take all legal ways to be informed of the whole recqrd. And he 

quoted the cafe of Dote v. SmitLcrs (c). And as to Bi'fyjtfs r. Cro. 84. 

Cafe ( f ), as reported by C'.ke, it w..s after “ in nullo ejl erratur 1" Ma 7 °°‘ 

plead eel, but there the party took out a certiorari without leave of 

Court and they held, that he could not have that writ after that * 

plea, whereby he had concluded himfeif, but that the Court might 755. 

ex officio award it ; and though it was annexed to the record by **Keb.a#5. 

the act of the party, yet the Court took it off, and awarded one 

themfelves. As to the different:,: between error in fait and inlaw, it 

appears (g), that error in fait may be confefled, but that error in 

law cannot, fo as to tie up the hands of the Court ; for though the 

party do confefs the want of a writ original, capias, &c. the Court 

cannot take his word, and reverfe the judgment, but they muft 

infpeit the record, and be informed ( hj. And the form of entries in 

cafe of awarding certhrai i ex officio is quia expedient Cur. vi.letur , 

to know whether there be fuch a writ or not (;). It is obiectcd, 

that the nature ui this error is fuch as may be confelled, for it is A 


(a) Palm. 520. 

(/>) l.Hteh, 151. S. C. Jones, 139. 
S. C. Noy, S3. 

(r) Year-Book 21. EJov. 4. pi. 38, 
J>f. 39. pi. 44. 

(J) Year-Book 21. Edoo. 3. pi. 54. 
{<■) 1. Jones, 352. 373. Cro. Car. 415. 


(/) Cro. ELz.49: S/'.Coeldlb. i 5 t. 

(g) Year-Books 7. Edzv. 4. pi.-16. 
Bro. Abr “ £uor, ’ itoj. Fit*. Abf. 
“ Error,” 4. 

(h) See 4. Burr. 2551. 

(») Skinner, 419. to 422. 




Cmuton 

*&*P 
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only whether there may be fuch a writ or no. But I aniWef# 
it is matter of law, whether there be an original in the caufe or nor. 
And he concluded to award the writ. 

Holt, Chief Juftice , contra. I am glad my BROTHERS can bte 
againft me in this cafe for fupporting a judgment, but I am furry 
that I cannot agree with their reafons. 

First, Becaufe the queftion now before us is not whether 
there be error or no, but whether the plea in bar be good as pleaded. 
When error is afligned, and “ in nullo eft erratum'* pleadgdU' 
default is made, there the matter of error is the queft| pn*** ”L- ^ 
Court} but now the matter put in our judgment* is, whether the 
plea be good or not; fo that now we are determining another 
queftion than is in judgment before us. If “ in nullo eft erratum” 
be pleaded, or a default made, no doubt the Court may award a 
eertiorari. In the cafe of Done v. Smithers (a), that which was 
afligned for error appeared to the Court to be no error ; then the 
matter pleaded in bar of that error, though againft the defendant, 
was impertinent, becaufe it appeared to the Court to be no error. 
If in debt upon a bond the declaration be bad, and the plea in bar 
be fo too, yet judgment fhall not be for the plaintiff upon the bad 
bar, but againft him, becaufe the declaration appearing to be bad, 
the bar is infignificant (/>). So in a writ of error, if a releafe be 
pleaded, and iilue thereupon found for the plaintiff, and there appear 
no error on the record, the judgment fhall be affirmed (cj, becaufe 
the Court are to judge of the whole record before them. If a bad 
plea in bar be pleaded to a bad declaration, or to a bad aflignment 
of error, it is idle, and the Court fhall take no notice of the in- 
fufficiency of it, but (hall judge on the record. And fo agrees 
* £ 209 ] the cafe in the Tear-Book ( d ) ; for notwithftanding a * releafe 
found for the plaintiff in error, yet, if there be no error, the judg¬ 
ment fhall be affirmed : but here is apparent error, viz. the want 
of an original in an action in (he common picas. Suppofe then the 
defendant had not come in - K ratisy and pleaded a releafe, but the 
tlfo K«b. *45. plaintiff had afligned errors, and taken out a certiorari , and it were 
certified that there was nooriginal^nA then the defendant had come 
and pleaded the releafe, as here, you would not, in that cafe, have 
granted a certiorari , and yet you might as well do it then as now ; 
for now the defendant by coming in gratis faves the plaintiff the 
trouble of a certiorari^ and admits error, but pleads a releafe : So it 
appears to the Court, that there is a good and fubftantial error, and 
that the defendant has not barred it by his pica, therefore it is not 
in judgment before the Court whether there be error or not, there 
being apparent error on the record before them. 

Secondly, This is a demurrer to the plea in bar* and the 
whole event of the caufe is put in judgment upon the demurrer. 
When there is a demurrer and joinder in it, the Court is bound te 


%. Cro. 443, 
CMdb. 407. 
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give judgment upon that; now if you award a certiorari here, you 
ftrike the plea, the demurrer and the joinder in it out of the cafe, 
and was fuch a thing ever done ? It it be certified that there, is °* TA0> * 
an original what will become of the demurrer ? For if you give *• Ktb - * 7 . 
judgment upon certiorari you muft let afide the demurrer, for you p 
cannot give judgment upon both; for if you do, you muft give it 
for the defendant upon the certiorari , and for the. plaintiff on the 
demurrer ; a manifeft contradiction. If an original be certified, 
and you give judgment for the defendant, you muft waive the de¬ 
murrer put to your judgment bv the confent of the parties: and no 
cafe, is parallel to this ; for confider, you arc not upon the iffue of 
error o r no erro r, but upon the point of bar or not, for that is what 
the partiesSjhand your judgment in,. 

Thirdly, The want of an ot iginal is confefled here as flatly 
as can be, Indeed the aflignment of error is not complete until a 
certiorates >eturned for the plaintiff i and here you for the defendant 
Have prevented him of that by coming in gratis , and admitting the 
want of an original; butdepend upon it he ought not to ailign 
error, bocaufe of his releafe. So he having admitted it in this 
manner, both parties demand judgment upon the releafe ; and for 
the Court to go upon another point than what is put in their 
judgment by both parries, is a kind of a departure from the point 
in iffue. In the Year-Book (j), it is faid arguendo , that if error be 
afligned out of the record, as the want of an original, or the like, 
though the defendant confeffes this error, the Court are not 
bound by fuch cunfctfion ; ami that I agree, if the queftion be, 
whether ciror or not, as in an in nullo fjl erratum pleaded, or in 
default to the five j'acia: y which are not full admiilions, but quafi 
aduiifiiotiS, and not near fo full as pleas in bar ; but where the 
defendant agrees that there is error, but infills upon it that the 
plaintiff releafed it, the Court does not go fo far as to f, tv, that 
they may fcruple, and fend a certiorari there too. If the de¬ 
fendant in error come in before any certiorari , and plead a-bar, 
and a demurrer is thereunto, and it never was queftioned but he 
* might well do Jo, it would then be the fame thing as if it had been * f 2 Io 1 
certified “no origi<at” Jf fo, fuppofe, inftead of a demurrer, . 
iffue had been upon this plea, and found for the plaintiff, would e 
you in that cafe award a cri tic: ari P Yes ; you muft maintain it, * 
that you are at liberty, even after a verdi£f,to try whether the trial 
was to any manner of purpofe: And what will the conkquence of 
thefe things be ? No doubt, after “ in nullo cjl erratum ” pleaded, 
the Court may grant it, though the party has foreclofed himfelf 
from praying it; but if the Court be informed matters are 
light below, I think, ex aebito jvjYitia in that cafe, they are bound 
to fend for it j and where they can do, I fay, i think, ex debits 
juftitia^ they ought to do it. It has betn laid (£), they could not 
do it to reverfe a judgment j though there are other opinions to 

Cro.Jac.fi. 141. j. Jones, 141, 

U 3 Ac 


(«} 7. jiw.4. pi. xfi. 
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J0> * 

Cablxtom the contrary { a ), it was granted : fo is Crate (£), that if tub 
Mgamjt plea-roll be certified, and it appears to be erroneous, the 
Mobtaoh. defendant, before in nullo eft erratum pleaded, may alledge diminu - 
Oro.Jae.6.141. tion, and get the roll amended below, and certified up right} 
h JftiS anc * an amendment may be below in the body of the record, even 
n f r< ,n after in nullo eft erratum pleaded ; and that is the reafon that, 
upon diminution alledged, we order the clerk of the treafury to 
attend, where there is an erroneous judgment through the fault of 
the clerk, as in the late cafe of Morrifon v. Fanjhaw (c), where the 
judgment was in a feire facias upon a recognizance upon a writ of 
error for cods for delay of execution, the right formal way had 
been to have it amended below, and to fend a certior^j^j^fiuuiAt 
fent up as amendvd ; but we take a fummary way, defiring them 
to get it amended below, if it may be ; and, upon the clerk’s 
coming up, it isfet tight here And he quoted the cafe of Gwyn v, 
Gwyn Cd) thirty years ago: judgment was in Wales, K therefore 
“ it is confidercd, &c. quod querens teneatf inftead of recuperet $ 
and this was held to be error, and great endeavours made to have it 
amended ; the docket book was rignt, and the Court faid, if 
the docket had been made they would amend by it j and he put 
the cafe of Done v. Smithers. 


(a) Cro. Eliz. S36, 837* (J) Cm Car. 301. S. C. Godb. 448. 

(A) Cro. Jac. 445. S. i\ 1. Keb. 495. 543 537. 626. S.C. 

(e) 1- Sid. 138. S. C. 1. Lev. 99. 


Cafe *97. Anonymous. 

Keeping open rOEVERAL houfe-keepers, being Quakers, were indifted for 
fhop on a fail- O keeping their (hops open on a day ordained by proclamation 
Mo* offfencf' f° r a public humiliation and prayer. 

b ' ,tea ft 1 bff- nd * And becaufe they were feveral diflindf crimes in every diftinift 
ntely indifted*" offender, and therefore not to be joined in one indi&ment, it was 
Hob. 351. ’ quafhed. 


Cafe 298. 


Powell againjl Ball. 


To hinder 
bailiff from ar- 

rejeous, yet it is a 'contempt of the Court (a), 

the Court. 

Ante, 105. 173. Poll. *i». 1. Cro. Eliz. 909, 910. 753. Ytlv. 28. 
*63. Owen, 63. 11. Co. 82. i». Co. 131. Cro. Car. 537, 538. 
S». Mod. 147. 


1 IF a bah iff has a warrant to arreft a man, and another hinder 
him from doing it, there being no actual arreft, it is not a 


z. RiiU. 294. Hob. 62, 
Cro. Jac. 280. 556. 486, 


(*9 See Willon v. Gray, Poll. 211. 


Anonymous, 
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•lull 


* Anonymous. 


DER CURIAM. Where a view is proper, there, upon motion 
before trial, we will grant it, in like manner as we ufed at the 
assizes, and that is after the jury is fworn, and then it muft be 
by content, and a juror withdrawn. 


Holt, Chief Juftiee. I think we may award a view without 
content. Ana notwithftanding this view, a juror may be eM - 
lenged when he comes to be fworn (a). 


(a) See the ftatute 4. Anne, c. 16. and concerning viiwt in civil adiont, 1, Burr, 

j. Cm. 2. c. *$. f. 14. and the regulations Rep. 252. to *59. 
made by the Court upon thefe ftatutca 


V 4 


Cate 199. 

Rule, upoa 
grating* vim. 

2. Salk. 66$. 

1. Show. 3, 
a. Lev. 117. 

1 . Burr. aj*. 


TRiNITT 




trinity term, 


The Third Year of Queen Anne, 

* 

AT 

* The Sittings in Middlcfex, 

BEFORE 

Sr John Holt, Knt. Chief Jujlice 

OP 

THE COURT OF QUEEN’s BENCH. 


Wilfon again]} Gary. Cafe 300. 

A N action on the case for refeuing a perfon arrefted on in cafe for njcu 

mefne tracefs at the plaintiff’s fuit. upon mrfm pn- 

y rrG, the plaintiff 

The first point of evidence was the original caufe of muft prove the 

a ftl n n T original caufe of 

a£lion, the writ 

The second point of evidence was, the writ ( a ) and andwanant,a«| 
warrant, by producing copies of them fworn to be examined and ^ legal aneft. 
true [b). S. C. Holt, 6*8. 

The third point of evidence was, the arreft, (hewing the 2'. Salk s8f; 
manner of it, that it might appear to the Court to have been legal, Ante, 173. * 
for otherwife there could be no refcous, 

Andy fourthly, in point of damage, they proved the lofs But though «r- 
of their debt, for that the prilbner became infolvent, or could not prdtent, it is not 
be had. nttcjpny to prow 

the lofs of the debt. 

But as to that. Holt, Chief JuJlicty (aid, in cafe of refcous Ante, 141. ato. 
you (hall have no favour, becaufe guilty of a violence againft the *57* 

(«) See Blatch v. Archer, that in an cient evidence of its being delivered to the 
aftion of debt for an efcape again!! the Aieriff. Cowp. 63. 

Sheriff, the indorsement of non (ft inventus ( 4 ) See Blatch v. Archer, Cowper, 
upon the "ft *1 *4 Jatisfacicndum i| fuffi- 63. 

proccfs 
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procefs of the law, and therefore not like the cafe of a negligent 
efcape. 

Note, The cafe upon evidence appeared thus : The bailiff* 
ftayed below at the ftreet-door, and fent his follower with the 
warrant up three pair of ftairs in difguife, who there laid hands on 
the prifoner, and told him, he arrefted him: the prifoner, with 
the affi (lance of fome women, got from him, and run down 
to the ftrft floor j and the defendant being below in his (hop, and 
hearing the noife, ran up before the bailiff, opened the door, and 
put the prifoner in, and would not fuffer the bailiff to go and take 
him ( a ). 

And Holt, Chief JuJiice^ feemed to doubt whether this were a 
good arrefl, being only by the plaintifFs fervant, or if it had been 
done by the fervant even in the bailifPs prefence (A), but yet 
charged the jury generally, who found for the plaintiff, 

But he ordered the fostea to be ftayed till he had marked it. 

In an aftion for Here the party refeued appeared, and was fworn as a witnefs 
a refcue the par- f or t j ie defendant, not being made party to the actionwhich 
wit* Holt, Chief Juftice, hafitanter , allowed, upon the reafon that he 
aeft. fwore to charge himfelf, if by his evidence he difeharged the 

defendant; but he faid, it was what he never had feen.before, and 
that if the defendant was guilty of the refcous , he could not but be 
farticeps crminis: however, he was fworn, and his credit left with 
the jury. 


Wiliox 

Gait. 

fuert ,Whether 
an arred by the 
. htiijf't fervant 
be good. 

Vide Pa. 1 to. 
Bull. N. P. 63. 
4. Com. Dig. 

** Execution" 
(C. ».). 

1. Bac. Abr. 

* 3 * 


3. Mod 1*4, 

115. 

x. Stra. 649. 

IX. Mod. 338. 

Ld. Ray. 3(9. 

730, a. Stra. 8a8.11x9.1043.1104 


*[ 212] 

1 

Cafe 301. 


(4) A bailiff, in execution of nufnt 
frcccjt, may break open the door of a 
lodger’s apartment, having firft gained 
peaceable entiance at the outer door of 
the houfe, Lee v. Ganfel, Cowp. 1. 

(i) The aired mud be made by the 


authority of th* bailiff, but he need 
not he the hand that arreds, nor in the 
J-rtfence, nor actually in fight, nor witliin 
any precife didance, of the pcrlbnaireftcd, 
Blatch v. Archer, Cowp. 65, 


An indi&mcnt A 
againd fcveral il 
for a mifdtmranor 
may be tried a- 


GREAT 

riot. 


The Queen againjl Micldlemore. 

number of people were indi&ed for a 


It was moved, that the profecutor fhould pitch upon three or 
gainft/a/er only, f our 0 fthem, and try it only againft them, the reft entering into a 

Mtering into'” ru ^ e » l ^ at ^ were ^°und guilty to plead guilty too. 

rule to plead And this was faid to be done frequently, to prevent the charges 
^ of putting them all to plead. 

conviAcd. 


And the rule was fo. 
x. Hawk. cap. 65. Blackeiby’s Cafes, in, 2IX, Ac. 


4. Com. Dig. 406. 


Anonymous. 
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Anonymous. Cafe 30a* 

T F judgment upon a warrant of attorney be not entered within Judgment upon 

the year, it cannot be without leave of Court on motion. a warram 01 ■*- , 

J torney, when to 5 

be entered. Ante, 14. 191. Port. 288. Ld.R9y.S50. Stra. 639. 718. 882.—See Lufliingtoo 
Waltert 1. H. Bl, Rep. 94. 


Baldwin againft Cole, 


Cafe 303, 


^JpROVER. The cafe, upon evidence, was this j 

A carp""*"': fent his fervant to work for hire to the queen’s 
yard; and having been there fomc time, when he would go no 
more, the furveyor of the work would not let hitn have his tools, 
pretending a ufage to detain tools to enforce workmen to continue 
until the queen’s work was done. A demand and refufal was 
proved at one time, and a tender and refufal after. 


A demand cf 
goods by, and $ 
refujai to reflora 
them to, the 
right owner, la 
not merely an 
evidence, but att 
aifual converjim 

of them. 

S. C. Holt, 707, 


Holt, Chief Juftice. The very denial of goods to him that *• * 73 . 

has a right to demand them is an adtual converfion, and not only 
evidence of it, as has been holdcn j for what is a converfion, but a 'salk. 655. 
an affirming upon one’s felf the property and right of difpofing 1. Danv. *1. 
another’s goods, and he that takes upon himfelf to detain another L *• 
man’s goods from him without caufe, takes upon himfelf the right a ' 
of difpofing of them: fo the taking and carrying away another Moi ' 
man’s goods is a converfion : fo if one come into my clofe, and *.sJkw. 148. 
take my horfe and ride him, there it is converfion : and here if 175. b. 313. 
the plaintiff had received them upon the tender, notwithftanding 5 - Bac - Abr. 
the a&ion would have lain upon the former converfion, and the 
having of the goods after would go only in mitigation of the ^77.^" 
damages : and he made no account of the pretended ufage, but 323. 
compared it to the do&rinc among the army, that if a man came »■ Mod. 344. 
into the fervice, and brought his own horfe, that the property btra - 60 “*• 
thereof was immediately altered, and veiled in the queen; which g**' 57 ®* 

he had already condemned. 


And here one of the particulars in the declaration being ill laid, * 
the defendant was found not guilty as to that, arid guilty as to the 
reft. 


TRINITY 




trinity term, 


The Third ®f Queen Anne, 

I N 

The Queen’s Bench. 

Sir John Holt, Knt. Chief JuJlicc. 

Sir John Powell, Knt. 

Sir Lyttleton Powys, Knt. 

Sir Henry Gould, Knt. 

Edward Northey, Efq. Attorney General. 
Simon Harcourt, Efq. Solicitor General. 
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Cafe 304*V 

* & 

On a writ ofef* 
ror onanindtdfe 
ment for being* ■ 

common fioUy if ' 
the defendant be 
fo ill that iht 
cannot affigner* 
torinperfiH^tha- 
Court, on R®» 
davit, will en.*' 
large the time. 

Per Curiam. Scolding once or twice is no great matter ; s c * ““'j 
for fcolding alone is notthe offence, but it is the frequent repetition - * 

of it to the disturbance of the neighbourhood which makes it c' n ? * 

a nufancty and as fuch it always has been punifoable in the leet, ,66. 
and therefore indictable (b). And we have of late indulged peo- s. c. Holt, 
pie upon writ of error of judgments on indictments to appear by f t Con ?; J 
'’attorney. “Lect’^L.,,^ 

And here they enlarged the time until the next Term, to fee 
how foe would behave herfelf in the mean time: for Holt, Chief 


* The Queen againf Foxby. 

S HE brought a writ of error of a judgment againft her upon an 
indictment for being a common fcold, and upon affidavits, 
that foe was fo ill, that without danger of her life foe could 
not come up out of Kenty where foe lived, to aflign error in perfon, 
according 1 to the courfe of the Court, 

Brotherick and Wells moved, that foe might have leave to 
affign error by her clerk in court. 

And Wells faid, he knew no law for ducking of fcolds (a). 


(«) Ante, IX. 17S. x. Hawk. P. C. ( 4 ) See x. Roll. Abr. 79. x. Mod. 
A. 75. C 14. 71. xit. 1. Hawk. P. C. c. 7j. f. 5. 

Jufticty 
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JuJlice , laid, that ducking would rather harden than cure her j 
FauT and if ihe were once ducked, (he would fcold on all the days of her 

OEJT. ]jf e . 

Vide polL *39. And in Michaelmas Term her hulband and Ihe came into court, 
and BrotheriCk. moved, that they might aflign error, which' 
they did. 

Cafe 305. The Inhabitants of the Parilh of Weft bury in Wilts 

againft The Inhabitants of Coftham. 

jf» woman with \ POOR woman with child was removed by tfrSer of two 
child be fraudu- A j u ftices from Weftbury to Coftham , and before the feffions 
j ^ y brought-to-bed there, and then the order was qualhed upon appeal. 

andbe delivered Per Curiam. The childis legally fettled inthe parilh of Weji- 
de^i* afterwards ^ rom whence the mother was illegally removed, for they (hall 
quafhed, the not take advantage of their own wrong •, and fo it would have been 
child isnotfet- if they had not known of the woman’s being with child atthe time 
tied at£. of the wrongful removal. If a woman with child be travelling 
S. C. 1.Salk, without fraud of the paiifli in which Ihe is fettled, and in fuch 
***r travel is delivered of her balla r d, it lit ail in that cafe be fettled 

S. C.». Salk. w here it was born, feats if there be fraud ; and according to this 
R, sett, & was quoted the cafe of the Parijh of Bom'bam in iijfx fume years 
Rem. 146. ago. 

& C. Holt, 580. 

Salk. 474. a. Bulft. 349. Stra. ji. 43S. 580. 831. Ld, Ray. 395. 471. 133*. 1473. 

Rn order of baf- Note, Alfo it appeared upon the order of removal, that the 
tardy 00 a mar- woman a hulband who had left her feven years before, but it 
c.«T*ti^!t m her was not laid that he was dead, fo that it could not be a biiftard 
fXndis^d. dearly (a). 

So, per Curiam, both points were clearly againft the parilh 
of Weftbury. 

(a) See Rex v. Albert Alverftcne, 3. Wilf. 340. and Mr. Con ft’s edit. 
Carth. 469. S. C Ld. Ray. 395. 0. C. Jlctt’a P. L. vol. i. page 394. to 4c 2.— 
j. Mod. 419. ; Rex v. Muiiay, 1. balk. But fee the cafe of Rex v. 'I he inhahi- 
.»3.; Rex v. St Bride’s, 1. Stia. 51. j tants of Lubbcnham, 4. Term Rep. 151, 
Rex w. Reading, t ales T. H. 79. ; Rex and Goodnght v. Saul, 4. Term Rep. 
v. BedaD, 3. Stra. 1076. ; Rex v. Kooke, 356. 
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TRINITY TERM, 


The Third Year of Queen Anne, 

AT 

Sittings 

BEFORE 

Sir John Holt, Knt. Chief JuJiice 

O F 

THE COURT OF QUEEN’s BENCH. 


* Tracy againjl Talbot. 


*[214] 
Cafe 306. 


R 


EPLEVIN. The cafe upon evidence before Holt, Chief 
JuJiice, at nifi prius , was this: 


11 a uuuic 


urtgi- 


The plaintiff having been a lodger in the parifh for lbme time 
before, took part of a houfe there on the third of December , and 
was rated to the parifh as an inhabitant for the quarter expiring at 
Chrijlmas. Before Chrijltnas, the diftrefs was taken for the rate, 
virtue of a general warrant made long before for the whole year , 


11. illy entire, be 
divided into fe- 
vend apart* 
ments, with an 
outer door to 
each apartment, 
and no commu¬ 
nication with 
each other, the 


First in refpedl of feparate tenements chargeable to the parifh. ih^be 

Holt, Chief JuJiice , faid, One houfe originally entire and rated as d.itin« 
undiftinft, may become feveral and diftin&, by dividing it into manfior-'ioufcij 
diftimft partitions, and allotting them diftin£t avenues, fo as the but lf t!,e owntr 
feveral inhabitants have no communication one with another (a ); ^un^^ted 
and in that cafe, if the owner of the houfe live in one of the fepa- apartments AaB 
rate apartments hiinfelf, and an inhabitant of another feparate be confidcred a* 
apartment go away, that tenement which he occupied is not now P a, « of hi* 
an empty tenement, but the poifefTion of it devolves upon the 
owner, and that, with the tenement in his poflcilion before, make s ‘ C ‘ SaUt 


S. C. 3. Salk. 260. S. C. Sett. Sc Rem. 235. S. C. Iuilr, jSi. S. C. Foley, 15. 


(a) See Lee v. Canfcl, Cov.p. 1. 


HOW 
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now but one entire tenement, for which he is rateable to the 
jH* parifh (a). But if there be two feveral tenements originally, and 
Talbot, they become inhabited by feveral families, who make but one 
avenue for both, and ufe it promifeuouily ; yet, in rdpe& of the 
original feverally, they continue feverally rateable. 

4 a Inhabitant . But two points were allowed by Holt, Chief JuAice, to be 
who comes into f 0 u n d fpecially. 

A parifli in the r * 

nidcUeofaquM- First, Whethef if an inhabitant come into a parifh three 
Hu^ fa^thc Wce ^ s before quarter-day, he can be rated to the parifh for the 
whole quarter, whole quarter? 

U. Ray. 798. Secondly, Whether the diftrefs could be taken by virtue of 
ta8o 1013 * general warrant made before the rate ? 

And yet he was very clear in the negative in both points. 

1071. 1*14. For, first, By the ftatute 43. Eliz. c. 2. poors rates are to be 
made monthly (£), and the reafon is, becaufe of frequent changes 
of poffeflion, in rcfpc£t whereof only one is rateable ; whereas at 
this rate, none could remove in the midifc of a quarter without 
being doubly chargeable (c). 

Adiftnfs canttot Secondly, He held, in no cafe one could be taken up by vir- 
macJe ** a tue of a warrant made before the offence committed, or by virtutf 
tau ^ffuecTb*. a general warranty but where the taking would be jultifiable 
tm it ia due. * without any warrant at all, other than a warrant in law. 

DSfiteft may be A THIRD Point which Holt, Chief JuJlice, feemed not fatif- 
for a quarter’s fied in, was, Whether when a rate is made for a quarter, they 

nte before end ma « diftrain for it before the end of the quarter ? 

Oft the quarter. 

But all the jury faid, that the conftant ufage was to do it, 
and that to avoid the mifehief that would enfuc if the party fhould 
remove out of the parifh before the quarter. 


(«) See the cafe of Rex v. St. Mary 
the Lcf>, in Durham, 4.Term Rep. 477. 

(£) The word* of the 43. tl\%. c. a. 
t. 1. are, that the overfetrs, Ac. (hall 
** raife vuciiiy, or otheiwife, by taxation 
** of every inhabitant, Ac. in the parifli, 
** in fuch competent funi and fums of 
“ money as they (hall think fit, a convi. 
** nient Rock of flax, Ac. to fet the poor 
u on work, and alfo competent Aims of 
** money lor and towards the nectary 
•f relief cf the poor, Ac.” But it feems 
(flat no prcrCife period of time is fixed for 
Which a peer-rate ought to br made. See 
Rex v. Litileport, ante 97. Rex v. 
BUhopfgate, 8. Mod. to. Stevens v. 
fvans, 2. Burr. Rep. irjz. s. Black. 
Rep. 694. t. Bott’sP. L. 63, 64. 

(e) But now by 17. Gee. a. c. 38. f. iz. 
M Where any perfon or perfocs fliall ccme 


“ into, or occupy any houfe, land, tene- 
" n.cr.t, or hereditament, or other pro.. 
“ mifes, out of, or from which any 
“ other perfon aficAcd fhr.ll be removed, 
“ or which at the time cf rnnkinz fuch 
“ rate was empty or unoccupied, that 
** then every perfen fo removing from, 
“ and every perfon lo coming into, of 
11 occupying the fame, (hall be liable to 
“ pay fuch rate in propctticn to tlie time 
*< that fuch perfon occupied the (ante, 
“ rt fj>c£ttvely in the fame manner, and 
“ under the like penclty of difln-fs as if 
“ fuch perfon to removing had not re* 
“ moved, or fuch perfon (b coming iA or 
“ occupying had been origmaliy rated and 
** afleflid in fuch rate j which (hid pro- 
*< portions,' in cafe of difpute, (ball bo 
“ afeertained by two juflices of th« 
u peace,” 


To 
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DV a warram I!»•»**» jujut-wo, «w.v..-.. ... — - a-rfrrent ptlnfi m 

but if he removed out of the county, he agreed that the remedy t«ncu. t!w j •'lx;.curtly. • 

So he gave way to the ufage in that point. 

Dod agahifi Monger. Cafe 307., 

At* aftion on the cafe for refeuing goods which the plaintiff had JnmjBjmm 
dill rained for rent. c. 5. forrefcoihg 

The plaintiff declared, that he was feted in fee of a certain ad.ftreft, if tfcc 
meffuage,&c. that being foleifcd, hcdeinilcditto?. S. for a year, and 
fo from year to year as long as both parties (Uould p eafe, by a ^ tlie p^nh. 
tarol-demife , referring rent; that for rent-arrear he (. 1 it i.lined, anddemifed 

and that the diftrefs was refeued from him by the defendant ; for t!v_m by parol 
which the action was brought. 

The plaintiff havin'* laid a feijln in fee in himfelf, was fain to 

. r 0 prove the feijm 

P r0Vclt * inf" j but lie 

And in proving the leaf-, it appeared to be for a year, and fo need not eithy 
from year to year as long as both parties pleated ; and Mat the " P^ e 
lcffeclhould not go away without giving a quarter s warning. WJ ^..«|,ifhowi. 

Kyre and Parker infilled, that the leafe given in evidence ggj 

varied from the leafe declared on(rj), -to they failed m pioving waj „ f or . M 
their declaration. 


was “ for ■ a 
“ yea', and fo 

Hour, Chief Juft it-. It is well enough; for the agreement JJJL” 
concerning the quarter’s warning is only a collatcra agreement, « \ ot; , p. irt f e , 
not at all affectin' the land in point of in ter ell, but collaterally “ fltujcdr thk 
binding 'he pci foil of s’.ckiiei., a:ui therefore it need not be mentioned wjU not ma*. 
in the declaration. In Mis caw, it at the years u.u tne lei ftated |n th ^3e- 
fee had given up the poffdfion without any warning, he would be: daratlon . 
lnblc to pay r. quarter's iu.t by virtue of thy agreement i but if , c ^ ^ 
had given a quarter's warning, he might quit wit.iout more Co Lit 4? 
ado - but if he once entenJ upon the fecund year, he would be Ro h A br. - 
for =11 taut year, auJ to a quarter's warning, and lo on. 67,. 

L it would be if Inch a leafe had been by deed: it a leafe be Cmjte j*. 
for a year, and to from year to year, its long as born parties Ml **■£. • 
pleafe. that is a leafe bin ling but lor one year , but ir a l-if'-C) j.u-. *13. 
wiMoat countermandcf the leiibi, enter upon the Second)ear,he is rougi.i 79v 
bound for that sear, and fo on ; but if' a leafe be lor a year, and to 1. R BL R<p, 
"from vear to year, until hx years expire, that is a certain leafe for 3 11 * r 

fix Years: if it be for a year, and fo lro.ii vear o> year, as long as 

parties (hall agree, until fix y e.r, trail expire, that » a leafe ; f 

fbr fix years, determinable at every year's end at me will of either ■; 

party (&)• ’ / 


(a) Sec Hare v. Citor, Cowp. 766. 

VOL. VI. X 


(i> Sec 4- Term Rep. 68a 


\' * 


And 
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piftrcfi wheat© Anp he likewxse held, that if a landlord come into a houfe, 
fete removed. am j f t j ze upon feme goods as a diftrefs, in the name of all the goods 
Mod- »«S- in the houfe, that will be a good feizure of all. 

3 . pd. Ray. 54. 

•Xd.Ray. 1434. But he muft remove them in convenient time at common law; 
P*™- 7 ! 7 - 8s 1 - and now fince the late ftatute of 2. Will. & Mary , fejf. i. e. 5; 
S?Com. a Dig. immediately, except it be haycr earn (a)-, efpeciallyhere, for that the 

> »< piftrefs,” feizure was on Monday, though of barrels of beer , not eafily re- 

(D. i.} moveable, if at all, without damage, and no removal until Wednes¬ 

day, when the defendant took them by virtue of a replevin, in 
* [ 2l6 ] which the * leflee, not the diftrainant, was made defendant. 

If a dijlrmnr And befidee, the plaintiff quitted pofteflion of them the two 
qub poffeflron, intervening nights, and had not the pofieilion at the time of the 
clttgoodg 11 !* not ta ^‘ n S hy virtue of the replevin, without which there could be no 
a refcops, refcous. 

The plaintiff was nonfuited. 

H«v hr a dif- J n this cafe it appeared alfo, that the diftrainant drew beer out 
one of the barrels} which, per Holt, Chief Juflice, made 
*. Roll. Abr him a trefpall’er ab initio (b) as to that barrel only. 
toy ?• 00,146. 1. Leon.s2o. Cro.Eliz.7S3. Cro. Jac. 148. 1. Vent. 77. Owen, 46. 

(ei) See 11. Geo. 2. e. 19. ing, nor the party deemed a trefpaffer ab 

(k) But by 11. (ho. 2. c. 19. f. 30. initio ; but the paities grieved thereby 
DiftreflTcs for tent /hall not be deemed may recover fatisfaflion for the fptcial 
pnlawful fqr any irregularity or unlawful damage, and no more, on an adion pf 
ait aitcrwards done by the party diltrain- uejfaf* or on tbc cap, Cc. 


Cafe 308. 

if A, bail the 
goods of C. to B. 
Jtnd C. brings it. 
tine againft B. 
he may plead the 
^ailment, and 
may garajbmcnt. 
s. Salk. **3. 

9. Roll. Abr. 

m- 


Rich againft Aldred. 

r\ETINUE for Oliver Cromvell the Protestor's picture.— Per 
Holt, Chief Juft ice, at the trial. If A. bail the goods of £ 7 , 
to B. and C. bring detinue againft; B. for them, B. may plead the 
bailment to him by A . to be re-delivered to A. and fo bring in A. 
as garnijbse, to interplead with C. And if A. bail goods to C. 
and after give his whole right in them to B. B. cannot maintain 
detinue for them againft C. bccaufe the fpeciql property that C, 
acquires by the bailment , is not thereby transferred to B. (a). 

(*) Sec Year-Book 6. the. 7. pi. 9. a. Brook Abr. " Detinue,” pi. 19. 


309, Johnfon and his Wife againft Browning. 

fa aa aftion fcr a CTION on the cafe for malicioufly indicting and profecuting 

malicious in- t\ t h e wife for felony, whereof fee was acquitted. 

■ dj&ment, if the ... .. 

jndi Ament be recited ** according to the jnkBanee feuevmg,'i a variance of *« valent" inftead of “ va- 
•ft [ (n( j r " j s immaterial; but if the recital had been “ jit beet verba,*' the variance would be fatal. 
$ f C.JHoit, 3. Ante, aj. Pcft. t6i. 1. Salk. > 5 - S-Mod. 349. 405. 8. Mod. *27. 307. 
xe. Med. us. 148.209. 114. si- Mod. 180. n. Mod. 208 *73. 555. Fitzg. 43. 98. 173* s. 14 , 
gay. S|. 37S. 503. 6tn. 114. hi- P«Fi«r> *99. S*e EiyinalT. Dig. 53 *- TennRep. 590. 
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The declaration recited the indi&ment, continent ’ materiam fe~ Johkiox an» 
f uenttm ; and in the recital of the goods fuppofed to be Hole, it ">• Win 
was vakris of fo much} whereas the indictment was valentia of _ 
fo much. *“*"*••' 

It was objected, that this was a variance from the indictment; 

But it was over-ruled; for that was the feme in fubftance, and 
fo materiam fequentem\ but if they had undertaken to fet forth the 
indidlment in hac verba y it would have been a fatal exception [a). 

Not a, by Holt, Chief JuJiice. To do the bufinefs fully, the in whatmanmf 
plaintiff ought to have proved a copy of the bill exhibited {A j, and » malicious pro. 
that it was found upon the oath or procurement of the defendant; *** 

but their names upon the back of the bill is fufficient evidence of p 
their being fwornto the bill (c), though the writing upon the back 
be no part of the record: but it may be proved, that the defendant 
was a witnefs without having the bill j but it were, I fay, moro 
clear to have the bill. 


And the firft part of the defendant’s defence in this cafe muft An aftlon for a 
be to prove a felony committed j for without that it is itnpoflible he maIi ciouaprofe- 
could have a probable caufe of profecution (d). Deltfthae wets 

'probable caufe for it.—xo. Mod. 317. Bull. N. P. 14. Ld. Ray. 190.7*9.73S. 75a. 1. Stra. 79. 


And here, becaufe nobody was by at the time of the fuppofed 
felony committed, but the defendant’s wife, who could not in this 
cafe be a witnefs to prove the felony committed. 

Holt, Chief Juftice , allowed her oath, which flic made at the 
trial of the indictment, to be given in evidence to prove a felony 
committed j for otherwife one that fhoulci * be robbed, Sic. would 
be under an intolerable mifehief; for if he profecuted for fuch 
robbery, &c. and the party fhould at any rate be acquitted, the 
profecutor would be liable to an action for a malicious profecution 
without a poffibility of making a good defence, though the caufe 
—af profecution were ever fo pregnant. 


In an action for 
a malicious pro* 
fecution for fe. 
lony, thcoath of 
the defendant, 
made at the trial 
of the indiQ- 
ment, admitted 
to prove the fe¬ 
lony committed. 

Bull N.P. 15. 

* [ *»71 


(.1) Rex v. Beach, Cowp. 389. DougL 
194. notis. Dough 97. Rtx r. May, 
Dough 193. 

(i) See Mornfon v. Kelley, 1. Black. 
Rep. 383. ; th it a copy of the uid.ftnicpt 
mult be produced when the indictment 
was for Ji'hr.y, but when it w.ts foi a 
jjg.mc.iMw only, a copy is not nccell'.ity. 
See Jordan v. Lewis, 1. Stra. 1133. and 
|. Black. Com. 126. 

Sec Giihngton v. Pit/uld, 1. 
Vent. 47. 

(«/) To fnpport this fpecies of aftion, 
it mud appear that there was malice in 
the defendant, and a want of probable 
fviufe for the profecution, Bull. N. P. 14. 
but the abfcnct of pnbuble caufe (hall be 

X 


taken as ft tong evidence of malice, Rey¬ 
nolds v Kennedy. 1. WUs. 333. John- 
lton i>. Sutton, 1 Tenn Rep. 493.544.; 
and what lh:dl be deemed prsbai'h caufe is 
matter of f.idlfoi the opinion of the jury. 
Bull. N. P. 14. But although exprejs m,-»- 
iiii be proved, yu unlcLtlrcraalfoappear 
want oi f triablec.tuje, the defendant can- 
not be convicted, Bull. N. 14. and there¬ 
fore it is a good defence to fhew fair and 
renfonable groui.dj for fufpeStiug the guilt 
ot the plaintrif, Knight v. Germain, Cro. 
Elix. 134.} Pain -j. Rochtlter, Cro. 
Ehz. 871. although, in point of fa£t, no 
feLiy was actually committed, Samuel v. 
Payne, Dougl. 359.; Ltdwick v. Catch- 
pole, Cald. Cafes, 291. 

2 Darnell, 
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Jbirtnoir 4 kb Darnell, for the plaintiff faid, that if oath had been made 
■" Wl /* freinly after the fait committed, that oath might be admitted a* 
Bkrouna. evidence of it; otherwillnnt; but that here it appeared a warrant was 
* ’ taken out immediately, hut nothing done thereupon until the de¬ 

fendant had a fubflquent falling out with the plaintiff. 

Holt, Chief Jjftice, faid, that i e fact of Ph-t*s Cafe {a) was 
this : A fen-in-law indi&ed his fte{-mother for poifoning her huf- 
band, his father; that fhe, being acq..rt*.J, brought an atfiiyn.i'or 
malicious profecution againll him, and u." uvcicd damages againfl: 
him; thathc, to requite her kinducis,bruugtu an appe lof murdcri 
and that fhe w«is thereupon tried, and convided at the king’s bench < 
. bar, and carried down, and burnt in /?. rkjhire, where the fail was , 
Committed. And he remembered another very lately, where a 
fellow brought an ail ion for faying of him, “ he is a highway- 
** man ;” and it appearing upon evidence that he was fo, he was 
taken in court; committed to Newgate; com. icb-d at the next 
teffions; and hanged So that people ought to advife well before 
they bring fuch actions. 

And Darnell remembered the like fate which befel a client 
pf his. 


(a) Cro. Car. 383. 


Cafe 310. Bnflicll agaitifi Pafmore. 

jn debt or. bond, T>Ei>T upon a bond : the defendant plead 1 , that the bond was 
if the dritndaut xJ j ( .j; V0!Lt i all frow to a third peilon, to be his deed to the 

delivered* as an Pointin' upon ids vacating a certain judgment, which was not 
gjerow Upon a done, and fo !< non cjt faitnm-” ft r’c h-.c ponit Jcjupcr patriot: (tf), 
condition net without adding, etprwtC the plain 1 . 'Si ji.niiiter. 
performed, .ind . . ... . 

fo wt ut dad, a J he pl.umur replies, that it was delivered as an efrew , tube 
conciuiion to tU delivered to him upon his payment of twenty lhillings towards 
feuntry, is, cured yachting the judgment. v 

by replying a . 

different con- And iflue was taken thereupon ; that is, upon A travfrsk of 
dition, ^r.d tra- j^ s being delivered as uti eferow , to become his deed m:.>n vacating 
SSKTu, the judgment. 

the plea. On evidence, it was fworn to have been uv'ivut l as an rfsmo 

S.C. Holt,*13. to become the defendant’s deed upon the plaintiff's v .»..ring the 
judgment. 

Cro. £hr. 800. 3. Keb. 14*. Savil, 71. 1. Salk *74. 7. M 5;. I.d Pay '354. 

». Wils. 341. 347. 

In wh..c cafes a HoLT» Chief Juftice^ held, that there is no difference bt-tv ■ _n 

prnitcn obhga- ^,^1,ycri ne a deed as an eferow , to become the part\\ deed upon 
{ion delivered as 0 J 

9H*JcroW) (hall becomea Awf.—- 4 . Roll. Abr. 683. Ray. 157. 

(«) See the cafe of Watts v. RoftweU, -v.BIantcm, a. Wib. 341.347. 

Salk. *74,. 7. Mod. 53.105. fc’ollina 
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his doing fuch a thing, and to be delivered to the party as his deed Bvimh 
upon his doing fuch a thing* for in neither cafe it is his deed until a g<wjt 

the fecund delivery: and he faid, if a man deliver a writing as A,M0 **» 

his deed to a ftranger, to l>u delivered by him to a third perfon 
upon his doing fuch a thing, that is a deed ab initio in truft for 
* the third perfon upon a contingency: but upon the faying in ^ 

Perimans Caje (a), he was content to have the matter found 
ipccially. 

% Eut the plaintiff was nonfuited upon another point. 

iihd Holt, Chief Jufticc, faid, that inall his time he never knew Special mu 0 
fuch A plea as this; for all the ft* fpec'-d non eft fachtms, in cafe bring *B 
of eferow and rafure , fife, are impertinent, for thereby the dc- ^d^ndan^* 
fendant brings all the proof upon IninlHt; whereas if he had 1 
pleaded “ wn eft fuflum” generally, he would h .ve turned the proof i^Vlk 174. 
of whatever is neceiliny to make it his deed upon the plaintiff. 5. Com Dig. 

Pleader' 1 

And it was agreed by aLl, that the deed cannot be an (». w. it.) 
rferow to the pat ty himlclf. 

(«} 5. Co. 84. b. 
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The Queen’s Bench. 


Sir John Holt, Knt, Chief JuJlice. 

Sir John Powell, Knt . 

Sir Lyttlctfln Powys, Knt, 

Sir Henry Gould, Knt, 

Edward Northey, Efq, Attorney General, 
Simon Harcourt, Efq. Solicitor General, 
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* Culliford’s Cafe. 


Cafe 311. 


C ULLIFORD was acquitted upon an indi£hncnt of murder if an appeal of 
in the country; and, on an appeal brought, time was given by murder be re¬ 
tire Judge of aflize until the next affizc to plead. In the 
interim the appellant brings a habeas corpus and certiorari to re- fff ^fo^the 
move the record and body ofthe appellee up huher; and at a Judge’s 1^, hfn ft . , 

► -chamber the parties agreed ; fo that the appellee was let go upon and the apfdltt 
bail. The agreement being now perfected, and areleafe given by bc admitted to 
the appellant, and the appellee appearing upon his recognizance, £edifch c ^ n < ^ 

Eyre moved to have him difeharged, on producing the releafe, app e "|ng to Ua 
and a counfel appearing for the appeilant to conicnt to it. wd^S * 

But per Curiam, The certiorari and habeas corpus muft be p^rccntor? but 
returned here. When we are thus pofi'efTed of the record, muilbearraign- 
5^ muft be arraigned upon it, and then he may plead his releafe \ cd upon trs 
orjf, at the return thereof the appellant be not ready toarraign him, * * c °* “> and 
Mtmu do not appear, he Ihall have a feire facias to bring him to do it; tl ? n P le#d **• 
and if he do not come at the return thereof, he {hallbenonfuited. 

s. C. 1. Salk. 38s. S.C. 3. Salk. 89. Ld. Ray. 434. 356. 1189. Stra. 855. 858. 11. Mod. ail; 
a*8. la. Mod. ao. 109. 157. 349. 374. 64a. 1. Salk. 61. Carth. 16. 331. 395. Skin. 48. 443. 
533. 634. 670. a. Hawk. ch. aS ft ft. 4. ch. 23. left. 124. ch. 33. left. a. Sunt 70. Kaly, 9X. 
Sara. 854. 5- Burr. 264s. z6,2. t. Com. Dig. “ Appeal" (O. 3.). 

X 4 the 
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CvittroxB’s the appellee is not thereby difehur^d ; for here being a record 
Casi. agair.lt him, he lhail ihritupeu be arraigned at th: fuit of THE 
QIJK !-y, anil then he way pbnd ;"::n foils euq-it: tor there being a 
record againifc him, that i-oord nnilf he difchaiged. And it was 
compared to the cafe where tw-' indictments are again!!: a perfon 
for one ffot, as one by tiie coroner’s inquest, and the other 
by the grand jg;i\, anil he is arraigned, tried, and acquitted 
* [ 22o ] upon one of them, * jvt he is noli hereby dilch.irged, but lhail be 
arraigned dr novo upon the oilier, to which he may plead the former 
acquittal on the other. But r.uw the courfe is in the (.Nn 
Bailey, and is indeed the moft ealy and fair, to try him upon both 
the indictments .it once. 


Cafe 312. 


The Queen ag.it:: fl Wcckcs. 


Return of a >ef- 'T* HF, SHERIFF returned a refcous thus : “ Non rfl inventus 
wan qualhed for 1 « ] n laltivd men,” and “«ccrtk rrjiditi ijlirn brevis pat -1 in 

fepugnancy. « j j JU j c \ )ri . v \ annex." and that was of a taking and refcous. 

a. Salk. 5S6. J 0 

Ante, 141. And the return of the refcous was quaflied for the repugnancy. 
1Hawk.ch.21. p or per Curiam, After non ejt inventus all the reft is idle, and 
f ‘ there remains no more for the iherift to do. 

But note, upon the return of “ refcous” the flicrifF always 
concludes, that after the refcous made the defendant non cjl in ventus 
in baiihd , bV. 


Cafe 313. * The Queen again ft Elizabeth Franklin. 

When a ftatute TT'LIZABETH FRANKLIN wv ridicu-J at the quarter fef* 
^▼es a penalty -E-t ftons of a borough for oxc. ■.i tng tiadc cf a goldlinith, not 
and having ferved feven ycais apnrenticeifop to i'. 

the informer Eyre moved tocuafh it ; for i; appeared that it was a vear after 
does not lue . „• . ^ , rr ' 

within the year, the committed. 

the King may Hut per Curiam, Up on a \ lew of the ftr.V;tc 5. F.iiz. C. 4. 
Vrhole penalty w h crc a moiety of the penalty gees to the informer, a jirofccution 
at any time upon that Itaiute mu ft be whhi:. a year by the info rv.r ; but where 
within Km it is purely at fuit of the queen Ihe has rwo year*-’ ; and where the 
3 tar% - penalty is dillributcd, a moiety to the queen and a moieg/ to the 

S. c. 1. Salk, informer, and no profecution v’irh’u the year, the queen has nno- 
| 7 c 3 * 7 S-Ik t ^ lcr y car > an ^ have all the forfeiture. 

351. 3 S. C. 1. Id. R:«y> 1G3 3 - J. Salic. 373. Ante, i?3. 1 Lh.vv. 3^4. a-.’.a, 6. 4. Mod. 

>46. 5. Mod. 42;. Cartli. 163. 

An indiftment A SECOND EXCEPTION wa*, that the r.unr ter foilin':s of bnrougHl 
on 5 .f:/i's c. 4. 0 ughcnot to receive fuch indidbrents, b::t only thole «>; the county 
’A *! C °~ at J tr S e: an ^ * or t * us ft uolt -d the c.d'e cl The A/’/.j v. Taylor , 

•<rCo. 19. Cro. Car. 316. Cro. Eli*. 737. 6. Com. Dl*. “ Trada" {D. 7.). and fee Fallen t.m 
Williams, Ccv.'p. ;6,. 
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and another cafe in the thirteenth year of TVilliam the Third , where Th* Qgat# 

the indictment was qualhed upon that exception. „ * 4 *"/ 

ElicabxtM 

But per Curiam, The contrary has been fettled on debate Faasm. 1*. 
fince, and there is no danger of oppreffion, bccaufe a certiorari lies. 

A third exception was to the caption, and was this: “ Jura - "i* m 

“ tores, c. fuper Jacramentumfuum prafentant exijiit.'* And this n 
being nonfeme, the indictment was quaihed lor it. <« f uum , &c." u 

bad.—x. Salk. 370. and 371. 


Anonymous. 

pER CURIAM. When one removes an indictment by rertio- 
* rw#’, the defendant <'"ght to app'T.r above the i t : in it comes in, 
^orclfe he forfeits the recogni 7 ancc which, he enters in'') f- n trying 

*of it ; nut fuch appeal ance need noc be in perfm, bit: by his 
clerk, and without it he cannot have a copy of the indictment to 
quafh it. 


Cafe 314. 

A defendant 
who removes art 
i'/hfiment bjr 

muft 

app ;,r during 
the Term in 
which the writ 
i» returned. 

Ante, 42.114. i. Salk. 7-0. 3S0. 

* [ 221 ] 
Cafe 315. 


N 


* Anonymous. 

OTE likewise, One cannot move to quafh an indictment 

fame Term it conies in. 


for a fault in the caption the 


Anonymous. Cafe 316. 

pER CURIAM. After writ of error brought, if the record be :f -~crd be 
* not ccitilled at the leturn of it, upon ccmncatc thereof from 
the officer of the court :u which the wiir of errer returnable, ‘ 

the other may have a wui a: €xccuUzne jttc.ic:: of count, and the p.; r t>' ,«w uk« 
party cannot hinder execution without a now writ of :• or. out x : .-. 

1. Salk. 1C5. Str.i. £3 o 5. Cum. Kg. “ Pliada" E. iz ). 


Boifloe d 'l 1 .':’:ft Bally. 

'“TRESPASS FOR ASSAULT, BATTERY, AND WOUNDING. 
-*■ The defendant, au to the li it armi j, pLads n:t guilty and a? 
to the refidue of the irelpals pleads a fubmifiien to an rv/a:d of all 
controverfics, and lets forth an mvard made, -viz. that the defend¬ 
ant ihould provide two fowls at his manf:o::-houfc in Qui-Beciiam 
in London , to be eat by the plaintiff and his friends on // edneji-.ay 
^QtTburfJtiy in fuch a week, in J a tisf action of the laid tr el pals ; and 
avers, that on Thursday in the laid week he did provide two fowls at 
Jms maniion-houfc aforei.iid, &c. but that the plaintiff nor his 
friends did not come. 

To tills it was replied, that Wednesday was the day appointed for 
tire fowls, and a traverfe that it was JVed'ufihiy or Thursday, 

To this there was \ rejoinder and demurrer, 

1 r 


Cafe 317. 

Thr d-.fni.Iint 
may plead the 
award •! a a!!a- 


ny.-'-i.", with- 
c«:..v.,r.rgt!iat 
ti it-award is. per* 
torn .td. 

S C. 1 S.ik. 7«. 
S. C. Kviit, 711, 
1. J. n:;,, E3. 
15S. 

Carth. 153. j$S. 
ik.n. £79. 

1. s .;k. 76. ■' 

Ku., 94. 
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Bon lob It was urged, that the bare award in this cafe was not a good 
H""fi bar without an execution of it, becaufe it was of a collateral thing, 
Bailt. w ]!j c h the plaintiff could not have an a£Hon : and for this was 
quoted Keilw. 121. for an accord without a iatisfa&ory confidera- 
tion cannot be good; and if we have no remedy tor what is awarded, 
it is in the power of the defendant whether he will fatisfy us or not. 

An accord, and tender andrefufal, is not a good bar (a) ; and the 
reafon is, becaufe an a&ion would not lie upon the accord for the 
plaintiff (b). 

To the first exception it was anfwered by Hall, Ser- 
jtant , that indeed the old books did hold, tliat an award of a colla¬ 
teral matter in faiisfadtion of damages, was not a good plea in bar 
without alledging performance; becaufe, as was then held, no 
remedy lay upon the award : but that reafon fails ; for though it 
be true that no remedy lies upon the award itfelf for it, yet an' 
.ajfumpfit lies upon the fubmiffion, which is a promife of per¬ 
formance. 

And to that opinion Holt, Chief Juftice^ did very ftrongly 
incline ; for he faid, it had been often held of late days, that the fub- 
miffion mutual was an adtual mutual promife of performance (<r) ; 
and if this had been upon a bond awarding a collateral matter, it had 
been a good award, becaufe the party has remedy upon the bond of 
fubmiffion; and if there be remedy for the thing awarded, it need 
not be averred executed. 

A fubmiffion of A SECOND F.XCKPTTON was, that the trcfpafs declared on was 
trefpafs need not quare vi et armis , idc. and there was no confidoration or fubmiffion 
notice t e viet ^ t ^ e v ; gt arm \^ and f 0 this award could not be a bar to the 
declaration. 

Hall, Serjeant, contra . As to the not fubmitting the vi et 
armis , it concerns the queen, and cannot be fubniitted by the 
parties. 

A third exception, that it being at the election of the defend- 
ant to provide the fowls on fVedneJday or TburJ'day , he ought to give 
or notice on which of the days he would provide them, 

JTtuiJd*/, notice and the time of the day on which he would have them ready j for 
fc tmtfaj. other wife, if the plaintiff come on Wedncfday to his houfe with his 

friends, the defendant might fay he fhould not provide the fowls until 
next day, and if the plaintiff did not come on Iftdneftay the de¬ 
fendant might fay he provided them the day before. 

Hall, Serjeant , anfwered, that the giving of notice was 
neceflary ■, for the defendant by the award had the advantage of an 
election given him. \,J 


0HMm 


On 

that 


an award 
A. Dull 


(a) See the Year-Books 9. Edw. . 
19. t. 17. Edtv. 4. pi. 8. 9. Co. 79. 

(/•) Sr-c the Year-Book 16. Edw. 4. 
pi 8,9. 1. Roll. Abr. raS. Stiles, 245. 


(f) See 1. Ld. Ray. 122. *. Ld. Ray. 
1039. Kyd on Awards, 7. 


A fourth 
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A fourth exception was, that in this cafe it was not enough in pleading m ■ 
to lay, that he had provided the fowls, but that he fhould have ten- wardofacoBa* 
dered them; for the words of the award are, u provide and give,&c” 

Hall, Serjeant. This objection, viz . the want of pleading a ** ftiUed * 
tender, falls to the ground, if the anfwcr to the firft objection be * p 1 
good. L 2 * 2 J 

A FIFTH exception * was, that there is no venue laid where the in pleading an 
f owls were provided, it is only laid to be at the defendant’s houfe in award of , a co f“ 
Oiu Bedlam, in London ; and in London the venue ought to be laid in kteralthing m 
the ward, which is like a hundred; or in a parifh at lcaft, which is in JEJ *5 
the nature of a vill in another county. performance 

Hall, Serjeant , as to this objc&ion anfwered, that the not lay- ^ttd. ,wttab * 
mg a verpic was helped by verdidt. 

Towhich Holt, Chief Jujiice, faid, that the want of a venue is only 
curable by fuch plea as admits the faft for the which it was neceflai y 
to lay a venue ; as if debt be upon a bond, and no venue laid where 
the bond was made, on demurrer to it, it will be ill} but if the 
defendant plead a releafe whereby the bond is admitted, that helps 
the declaration. 

But in this cafe, by reafon of the frivoloufncfs of the aft ton, the 
Court gave no judgment, but wifhed them to comproniife the 
aiatter. 


Anonymous. 

*pER CURIAM. If one pretending to have title to land give 
fccurity to the tenants to fave them harmlefs upon paying him 
the rent, and afterwards another recover in eic&ment againft them, 
they have no remedy upon the fccurity until recovery of the mean 
profits, which is from the time of the aftion brought, and without 
an actual entry there can be no recovery of the profits. 

Anonymous. 

T>ER CURIAM. If a man fign a leafe in one county or vill cf The la 
* lands in another, yet the jury muft come from the place where ejiamcnt mull 
the land lies in an ejectment upon fuch leafe. be wheM ^ 


Cafe 318. 

If fecurity be 
given to tenants 
on paying thei# 
rent, and they 
arc afterwards 
culled,they have 
r.o remedy until 
the mean profits 
arc recovered. 

Cafe 319. 


be where 
land lies. 


Amt, 130. Poft.309. t. Salk. *73. a. Salk. 645. 

Anonymous. Cafe 32a. 

-l&R CURIAM. A new trial is never granted for want of evi- New trial 


A A 


dence whereof the party was apprifed, and which he might have Antc - »»• 
had at the trial. *+*■ 


Anonymous. 
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f 

Cafe 321. * Anonymous. 

tf only part of pER CURIAM. If one levy part of his debt by fieri facias , he 
'^ed ona /V ^ cannot after taice out a capias for the whole; but his way is, to 
«be pLuntiffmay return the fieri facias^ by which it may appear how much is levied, 
| R et ( « l jb.ibr and then take a capias ad fatisfaciendum ;or tlie refidue («). 
the refiduc.. 

(a) See the cafe of Walter v. Dennis, Cro. Elii. 344. Roll. Abr. 904. 
3. Bl. Com. 417. 


Cafe 322* Anonymous. 

Tithe filh. pER CURIAM. First, No tithe is due for fijh of common 
do. Car. 339. ^ right, but it may be by cuftoin (a). 
s. Lev. 179. 

I. Sid *78. 1. Vent. 5. 5. Bac. Abr. 63. 3 Com. Dig. “ Dlfmes." 

Wood is tithe- Secondly, No wood is titheable of common right, but only by 
able by cuf- cu ft om ^l 
tom. 1 J 

Oath. 303. 379. Skin. ji. *39. 341. 356. 560. 1. Keb.454. a. Keb. 2.447. 

(e) See Rex v. Carlyon, 3. Term (l>) See Doflor and Student, dial, a. 
Rep. 385. c. 55. 13. Co. 13. 


Cafe 323. Anonymous. 

After a ambit in |N replevin the avowant faid, that he was poffcffed for years, 
rr/ftw, u» wo 1 an j ma dc an undcr-leafe, refervlno; rent, &c. for which arrear 
£ avowry diftrained. The plaintiff was nonfuited, and a return irrcplevi- 
Itates & fartiev- fable awarded. 

ftTw'*’us(»» l "Die exception token upon the return of the writ of enquiry 
wnrrwifff 'or”* was > ^ iat tllc avowr y was naught, for that the avowant pleaded a 
feifin ui/te. particular e/late, without fhewing who had the fec^ and the com- 
Ante, 158. mencemens of the particular eftatc. 

j. Mod. 150. R u t though that were bad, yet being after the nonfuit it was too 
late; for the interlocutory judgment is fuch on which a writ of 
error lies, as in judgment on a writ of dower. 


Cafe 324. 

Error of judg. 
ment in the 
marfhal’s court, 
Sc c. 

Pcft. 227. 

See Danv. Abr. 
lit. “ Error,” 
poft. 303. 
SC.i.Stlk.404. 
S.C. 1 t.Mod. 7. 
S C. Holt, 13. 
S- C. 2. LcLRay. 

70S- 


Stanyon again ft Davis. 

TERROR of A judgment in the Marafidfea Courts wherein the 
~ plaintiff declared, that at fticli a day, in fuch a pariih, in the 
county ofAIiddhJex., he delivered ii to the Ifahleof the defendant thur- 
“ prad. Davis com. hofpitat. ad tunc et ibidem exiflen. inJta/y^rrP 
“ dcliberavit ” a certain geluing, to be by him fafely kept at area-, 
fonablc rate, and to be fafely re-delivered by him to the plaintiff! 
that the defendant adtunc ibidem tarn ncgligcntcr the faid gelding did 
keep, that through his defect it was taken out of his inn, and fo 
immoderately rid and whipped that he was quite fpoiled. Verdidt 
and damages for the plaintiff, and judgment for him below. 

Raymond 
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Raymond and Cheshire, upon a writ of error being brought, Sta«yo» t 
at feveral times, excepted: ~a Z ainft >. 

Davis. ;i 

First, That the horfe, fur aught that appears, was put into the Words indiffe* 
defendant’sftahlc without his privity,and if fo he was not bound to rent fhalibetak* 
take any care of it; for as the cLc! .nation is worded, it is to be un- 
dcritood that it was delivered into his liable, he being a common t j lt ; 
innkeeper ; for pt\cd. D. cam. hofpitator. txijlcn. mull be taken in good. 

Jie ablative cafe. 


But the words being indifferent to an ablative or dative, and 
taking than in a dative making the declaration goed, and the other 
bad; per Powell, Powys, and Gould, JuJlicay abfinte Holt, * £ 224 ] 
Chief Ju/H::, it lhali be taken in that which makes it good. 

^Secondly, That no place was laid where the immoderate In an a &‘°n <». 
riding was, nor that it was within the jurij.iittiun of the inferior the cafe In an »» ■ 
court : and it was laid down for a rule, and agreed to by the negligently 
Court, that whatever is eflcntially uccelia:y to maintain an adlion, keeping the • 
if the action, be brought in an inferior courts that matter mull be plaintiff’s horfe, 
averred to have been within thur jurifdiilion, other wife they have whereby he was 
no* jurildiciion ; for whatever is not averred to be within their ‘ a ^ cn o ut °fthe 
jurijmdlion , mail be intended out of it. bl e aiM j itnm0 _ 

It was also agreed clearly, that if that which is the git of f* 1 n^neceflLy 
the adlion, and the complete caufe of it, be laid within the jurildic- t o avcr t |, at ^ 
tion, and the declaration Ihcws further matter, which is only aggra- immoderate riding 
yation or conlequential damage without which the adlion would have y' MS w ; ,£i * tb * 
lain, fuch matter need not be averred to be within the juriJdi£tion\ as J tl ’/^ a ”hof ^ 
in an adlion on thecaO for calling a woman a where ^ whereby Ihe loft a XsiaEi is rhewt 
marriage, there not only the words,but alfo the lofs of r .nrriage, muff ofthe aftion. 
be allcdgcd to be within the jurifdidlion, becaufe the one without s. C. Salk. 404. 
the other will not maintain the adlion ; and there one may Ante, 3. 
confcfs the words and traverfe the damage (a). So in trelpul's by 3 ° 6 - 
a mailer for the battery of his fervant, whereby he loft his lervice; v"nt w. 
the lofs of fervice, as well as the battery, mull be laid within the s;d. g 7 . * . 

jurifdidlion (Z-). But in an adlion by a iradefman for calling him 1. Lev. 137. 
q f heat in his trade, whereby he loft his cuftomers; there the lofs of 2- J°nc*» 230. 
cuftomcrs need not be ullcdged within the jurifdidlion, becaufe the *• 
words are actionable without ft, and it is only aggravation (c). courts" 

In an adlion for arrelting one in another man’s name, without (p. 5 .) 
confent of the other, per quod his creditors came all and arrefted 
him, it is not needful to al ledge that the creditors came upon him 
ivithin the jurifdiition , becaufe the arrefling in another’s name, 

*tttiihout the other’s confent, is in iilclf actionable (d). 


{a) 1. Sid. 85. 95. Ray. 63. 1. Lev. received within the jurifdi&ion, Trevor 

69. 153. v. Wall, 1. Term Rep. 151.—See alio 

( 4 ) So a declaration in an ajjumfifh in Waldock v. Cooper, 2. Wilf. 16. Fitig, 
an inferior court for money had and re. 44. 9. Mod. 77. Stra. 827. Ld. Ray. 

ccived, muff not only altedge that the 1555. 

<kfendant fremif J to fay within the jurif- (r) I. Roll. Abr. 346. 1. Cro. 570. 

f|iftion, but that the money was lud and (d) x. Jones, 448. 


Thirdly, 
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7'Hirdx.y, The doubt was. Whether the defendant’s neglect* 
in fuffcring the gelding to go out of his cuftody, was a complete 
cauie of action, without any regard to the riding. See. 

Ward urged, that the foie caufe of a&ion was the not keeping 
the gelding fafely, according to the contract; and for thi&he quoted 
the Rcgijier , icb. and Raft. Ent. 3. and then it being a nonfealancc, 
no venue need be where the nonfcafance was (a). 

And in Eajlcr Term laft, upon the arguing of this cafe, Holt, 
Chief Jit/Uci) afked the Counfel for the plaintiff in error, whe¬ 
ther, it the original declaration had been in this court, they would 
venture to demur to it for not fhewing tire place the horfe was 
immoderately rid in ? And be f«iid, fure they would not. And 
then if this were a good declaration in a fuperior courfr.whhonf 
that, it will not be r.ccefiary to aver it within the j urifdi&ion of an 
inferior court in an aftion Drought there. 

Cheshire anfwercd, that the inference did not follow; for if 
indebitatus ajfumffit be in a fuperior court for goods fold and deli¬ 
vered, though no place be laid where the fale or delivery was, yet it 
is no cauie"of demurrer, but the not alledging it to be within 
the jurifJicliou of an inferior court would be fatal (i). 

But per totam Curiam, The judgment was affirmed; for 
the negledt of not keeping according to the contract is the foie git 
of the action ; for if the declaration had been, that the defendant did 
lb negligently keep the horfe that he was taken out of his ftable, 
• r 22 e j and rid into * Somerfctjhire , to his damage, &c. the action would 
** J lie : or that he fo negligently kept him, that through his neglect he 
was beat or abufed, or wanted reafonable provender in his inn. 
And the iole cauie of adtion is his ncglcdt of due care of him. 

'The judgment was affirmed. 

(a) Sec 1. And. 139. and the cafe of (i) See the cafe of Psfton v. Ledham, 
Walker v. Afliwood, Michaelmas Ttrtn Year-Book Mich. Term, 37. Hen. 6. 
xo. Will. 3. in the king's bench. page a. b. pi. 4. 


• If aperfim dell- 
, ver his horfe to a 
JkUc-keeptr, to 
jbe by him fifty 
h*» atareafon- 
jjribie rate, and to 
■ W fafely re-de- 
§vtrcd, and the 
horfe, by the 
. argfigtnvi -ftlic 
fbbb-kecper,t.e 
taken out of the 
i labjc, and fo 
immoderately 
ipdc as to be 
Spoiled yin altion 
Jks for his neg- 
ka in not fafely 
beeping the 
hnrfo, according 
ID the contract. 


Cafe 325. 


Anonymous. 


fpecial TSjOTE, The Chief Juft ice remembered the cafe of Maya v. 

vtfdift findine v 


Bow a 

finding Combe (12), in my Lord Hale’s time, where the counterpart 
eripW deed c f an ancient deed was admitted in evidence ; and a fpecial verdidf 
ShereTic being found in the cafe, finding the original deed, it concluded “preut 

yT~\ u hy the counterpart it did appear,” And this was fo done to pre- 

Iftdenee. ferve the precedent. 

g* what cafos And now all the Court held, that the counterpart of'an , 
the countcrpait ancient deed which might be loft was good evidence with other 
ofs deed 1* good ciicumftances, but not of itfelf without other circumftances ; but 
JUS Aat a counterpart of a deed leading the ufes of a fine was of itfelf 

CM,, *0. £<-1 evidence. 

14a. 181. Z-o. 9*5. *65. 346. Skin. 15. 94 8*. 174. *05,431. 579. 384. 6*3, 6*4. 639, C40. 67s, 
§73. x. Mud.4- 94. 114. f. Mod. ai 1. 3S6. 4 - Com. Dig. “ Evidence” (B. 4.). 

(^) Hard, x 19. X.L;v. 95. 3. Keb. 477 - 

Fox 
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Fox again ft Tilly. Cafe 316. 

D EBT upon a bond conditioned to lave the plaintiff lwrmlefs * s ‘ vc * > ** 

againft all efcapes which he had fuffered as warden of the 
Fleet prison. p*ft * 

And on demurrer to the rejoinder, which was in itfelf a departure bu V^ 

from the pica, which was a non fuit damnificatus , and a fpecial da- ejeapts. 
mage replied, and continuance given to the firft day of this Term, 458. 

The Court took a diverfity between a bond to fave harmlefs 
tgainil future efcapes , for that would be void, and a bond to fave « pleader'* 
harmleis againft paji efcapes ; for though it were unlawful to fuller (2. w. 25.). 
th£m, yet one may contradl to indemnify one againft a penalty 
ajreyjy incurred againft law. 

And n»te, Here the Court was informed that the plaintiff was ifa plaintiff d!a 
dead, and therefore they ought not to go to judgment. bmveen the d ay 

To which they anfwered, that if that were fo, the defendant muft day in h,wk t the 
come and plead it as a plea puis darrein continuance , and make oath mult be 
of the truth of it, other wife they would not take notice of it j and if 
the plaintiff were alive on the continuance-day , they might well give ^ * 

judgment. ' 8 ' 604 * 

And accordingly theplaintiffhad judgment. For, per Curiam, 
if he die before the firjl day of Term , we cannot take notice of it 
without it be pleaded as puis darrein continuance ; and if he were 
alive the firjl day o/Tcrm t the judgment Ihall relate to that day. 


Lincli againjl Hooke. 

pER CURIAM. If A. give bond by name of B. and he isfued 
by name of B. he may plead mfnomer , and the other muft plead 
that he made the bond by the name of B. and eftop him by demand- 
ing judgment whether againft his deed he ought to be admitted to 
fay his name is A.\ and then the defendant may rejoin, and fay, that 
he made no l'uch deed: and this the defendant muft do without oyer \ 
for if he pray oyer, he admits his name to be B. 


* Anonymous. 

TF a writ be returnable in one Term, the defendant ought to 
* put in bajl in that Term, tliat is, at any time before the ejfsin- 
JajHif the next Term, and until then it is ii regular to proceed upon 
the bail-bond ; but one in the mean time may take an alignment 
upon it, and take out a warrant. 

Andr. 374. 1. Qcm. Dig. «* E-il” —Sec 4. & 5. 


Cafe 327. 

If A make a 
bond ;n the name 
of II. and i.fued 
by the name of 
II. he may plead 
mijMmtr. 

S. C. poll. 3x1. 
S. C. 1. Salk. 7. 
Ante, 28. 

* [ 226 J 

Cafe 328. 

It ^regulartor 
bail- 

bond until the 
ei’oin-day of the 
next Term. 

Stra. 393. 

sv;ne t c. 10, 


Adams 
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Cafe 329. Adams agahifi Terre-tenants of Savage. 

•j 

U an admini- npHS case being moved again this Term, it appeared on the 
ftrator bung a 1 rccor( j to be thus 
Jeire factas on a 

by h to A f cire f acias wasbroughtby anadminiilrator uponaj udgmentbyhis 
the te- inteliatc, to warn in the icnantsof fuch lands as were Savage's at the 
nanu, and the time of the judgment, &c. The IherifF returns fever.il terre-tenants; 
flieriff returns among others J. and iS. his wire, tenants of a capital mciTuage called 
fev.r .1 -rrt- anc j a jp 0 0 f the manor of B. All the tenants appear, and plead 
they j H afatgfxcnt jointly, viz. that one G. T. is tenant of the freehold of 
and plead in manor of B .; and fo pray j udgment of the writ, ct quod cajjetur. 

ciattmnt jo*nt- p ER Curiaj\ 4. The plea is clearly bad. 


,j. Keb. 351. 
j»8. 

*. Keb. 55.728. 
3. Keb. 25. 50. 
3. Lev 2C5. 


First, Becaufe they all join in the plea, when they are returned 
feveral terre-tenants ; for if A. be returned ter re- tenant of one par¬ 
ed, and B. of another, A. cannot plead that another is terre-tenant 
of another pared, and not returned, except only as far as it aileets 
himfelf, but not quatenus it aliedts B. 


Jfona fare factor 
Againft terre- 
" tenants the <h,- 
riff rttum, a- 
mong others. 
If tin and Sarah 
his wife as te¬ 
nants, a pica in 
abatement that 
C. T. is the te- 
pant is had; for 
it i$ pleaumc; 
fmt-ttivrt by 

implication. 

8. C.ante, 134. 
199. 

S. C. 1.Salk. 40. 
S. C. 2. Salk. 
$01. 679. 

’ S.C s-Salk.^st. 
S. C. Lilly I nt. 
I 98 

POli. 256 . 

*, Ktb. 5S7. 

HM** 


%. Mod. 28. 


Secondly, This, as the record is, in pleading a non-tenure by 
implication ; for if G. T. be tenant of the freehold of the manor 
of B. of which J. and S. his wife are tenants returned, that is an 
implication that J. and S. are not tenants of it, and therefore bad ; 
fora non-tenure , though it were exprefdy pleaded, is not a good plea 
to a feire Janas upon a judgment in a peribnal action, becaufe it is 
directly to tit 1 lily the return of the flietirF. It has been a queftion. 
Whether a lp,ci:.l non-tenure can be pleaded in that cafe ? but that 
it may is no»v K: tried ■'«). But in a Jeire facias , to have execution 
of a judgment in a ica!;.dtion one may pi--id non- ten’ire again ft the 
return of the flieriiF, bccaui’e there the freehold, to much favoured 
in law, is at Itake. 

Bcfidcs, as to the pleading of this in abatement , if the fherifr has 
returned all the terre-tenants in bis count)-, it is altogether impro¬ 
per to plead in abatement that time are other tenants in another 
county no 1- returned; becaufe, in that cafe-, there are none to be 
fununoucd by that ili.iin; and the llicriff having returned all in 
his county, Ini'- dune l’-is duty. But if it be pleaded, that there arc 
other ten. nts in the lame county, the regular and neat way is to 
conclude, by demanding judgment, if they ought to be put to anfwcr 
quoufque the other be lumiv.nned ; f .r which fee the precedent in 
the cafe of f iferfn v. Dai fan (l). It is true, that prece¬ 
dents are both way 1 -, but judgment is never according io-tiuwBan-C ’ 
clufton here, quod breve cajjetur ; but only to ft.:/ quoufque ; .for/ 
judgment flit-.il not be to abate a writ but where the plaintiff may 
have a better. 


(a) S» r t!ic Ytar-Eroks S. Ww. 4. pL 19. 
Flu«! r. Pirivni.ipn, C10 VI./. *-»i. 

(0 a- Sjlilid. 23. 


9 tt-n. 5. pi. 11. ind the cafe of 
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The Attorney General, in his behalf, moved for an Piat’» Cam, 
attachment againft the juft ices for a contempt of THE toleration 
act, alledging, that a qualification in one County i$ a qualification 
all over England \ 

But per Curiam, The a£l of Conventicles is ftill in force* 
and the juft ices of peace have power of executing it againft fuch as 
do not qualify thcmfelvcs according to the toleration act* 
which ait only enjoins the jufticcs of peace to acquit fuch as do 
comply with the act of toleration* So they being judges 
of the matter, if they * wrong you, you have your remedy by * £ 22J ] 
certiorari (<?), or appeal to the teflions, where the whole fail may be 
heard and examined over again *, which examination of the fait 
fliall be final by the very words of the ftatute; and if they err in a 
.tiettti of which the law makes them judges, it would be moft uu» 
rsafouable to grant an attachment for fuch error. 

The Attorney General then moved for z mandamus to 
thejuftices to fuller him to preach there, he qualifying himfelf 
according to the act of toleration. M preach! 

But the Court denied it; for a mandamus is always to do 
fonie ait in execution of law ; but this would be in the nature of a 
writ de non nulcjlando , and that contrary to a conviition ftanding 
againft you, which lhall be looked upon as legal while it ftands. 

Then they moved for a mandamus for the jufticcs to take feCu- AsMmfomidoe* 
rity from him not to become chargeable to the pariih : not lie to ohlig* 

a diflenting mi- 

Which was alfo denied ; for that matter is only to be upon niftertogivefc-, 
complaint of the churchwardens and overfeers of the poor. curity. 


And they held, that, by the toleration ACT,itfuffides How the quail- 
not that the licence of fuch preacher be inrolled at ti c quarter- ficationofadif- 
fcilions of one county to enable him to preach in any other county ; 
but it ought to be at fuch quartcr-fdfions as would otherwife have 
conufancc of the matter upon the jlatnte of Conventicles, and that is 
the feffions of the county where the fait is committed (bj. 

Then they moved for a mandamus to the feffions toftate the Ammiamuiioeo 
fait fpecially. notlietofeffion* 

. J to ftate a J food 

But it was denied, for that the ftatute excludes all others from **/*• 
examining the fait. 


And, finally, they moved for a procedendo to a certiorari a procedendo 
already brought by them, in order to appeal to the ieflions ; 

Which was granted. ‘^Tsw ap. 


(a) It is fettled, that a certiorari will 
lie upon this ftatute, Rex v. Morley and 
Others, a. Burr. 1040. 

( 4 ) But by 10. Amu, c. 3. f. 9. “ If 
“ a diflenting minifter be qualified ac- 
«* cording to the Toleration Aft, Ik may 
«* officiate in any congregation, although 
*< the fame be notin the county wherein 

Y a 


•• he was fo qualified, provided the meet- P ea ** 
“ ing-houfe L. ’ been regiftered, and a 
“ certificate of his having qualified left 
“ with the clerk of the peace of the 
“ county in which he qualified.” See 
alfo 19. Geo. 3. c 44. 1. Hawk. P. C. 
eh. 16. feft. 2S. to 33. 7th edition. 

Anonymous* 
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Cafe 333. 


Anonymous. 


Proceedings on 
t>ail-bond fet a- 
fide, bccaufc no 
ttfi corfia re¬ 
turned. 


P ER CURIAM. The ancient rule was, that a bail-bond could 
not be put in fuit until a rule was obtained to amerce the fheriff 
for not having the body forthcoming. 

And now proceedings upon the bail-bond werefet afide, bccaufc 
there was no cepi corpus returned (a). 


(<i) See 1. Sid. 23. 2. Mod. 84. But 
this praOice of giving a rule lor thi flicriff 
to bring in the botly bcl >rc the pontiff 
could take an alTignment of the bail-bond, 
is now altered by the ftatutt 4. & 5. Amn -, 
c. 16. f. 20. which enadh, “ that the fhc- 
“ r!fl‘, at the requeft and coils of the 
<■ plaintiff, fliallaffign to the plaintiff the 
«« bail-bond, or otlicr fecunty taken 
“ from tiie hail, by indorfing tl.e fame, 
“ andattefting it under In* hand andfeai, 
in the preftnee of tv. o or more wit- 
“ neffca, which may be dene without 
" damp, provided the aflignment fo in- 
** dorfed be duly itampid beloje any 


“ action brought thereon ; and if the faid 
“ bail-bond or alfignmcnr, or other ftcu- 
“ nty taken for bail, be forfeited, the 
“ plaintiff may bring an action thereupon 
m hi. own name : and the Ccmit may, 
“ by rules, give fuch rel.ifto the plaintiff 
“ and defendant in the oiiginal adtion, 
“ and to the bail upon fuch bond, UifTs 
“ agreeable to jufl.ee and reafen: and 
“ fuch inks fhall have the nature and 
“ effedt of a dr frafance to fucli bail-bond, 
“dec.” See Batnts, 77. 2. Stra. 1262. 
2. Black. Kcp. 8/6. Tidd’s i’radtice, 
, 5 S* 


Cafe 334. Brcwflcr againjl Welti. 

A fore fuc’at OCIRF. FACIAS out of chancery, returnable in the queen’s 

c may be fued by ^ bench, to repeal letters patents of the reclory of Aldgntc. 

*oy perfon who j t was m oved, that the flic riff might return his writ, 
u prejudiced by ' 0 

a tATiNT, as And here it was resolved, that if letters patents he to the 
well as by the prejudice of another, he may have a J'cire facias, upon the inrolrnent 
Ions- thereof in chancery, to have them repealed, as well as the queen 

a Vem 214 ma y » as a f a ‘ r ° e granted to the damage of mine, I may have a 
. 3. Lev. 221. feire facias to repeal luch grant, 
a. Keb. 373. Dyer, 197. 5. Com. D.g. “Patents” (F. 6.). 2. Vent. 344. 3. Lev. 220. Vid. 

Bro. S.i. Far. 10 4 - *cc. 5 - Coni. Dig. “ I'au-nt” f,F. 7.). 

In what manner AND THEY SEEMED LIKEWISE TO HOLD, that a fclre 
a feire fact* out facias upon a record in chancery was not returnable here. 

; stpsdlctteopa- But clearly after a writ iflues out of chancery returnable in ano- 

ten; fhall be it- ther court, that court into which it is returnable has jurifdi&ion of 
tUiDcd. it, and not the chancery, nor can the chancery fuperlcde mch writ 

but all the irregularity, both in ifluing it out and in the return of it, 
is lolely examinable in the court in which the writ is returnable ; 
which, if the writ be legal, will hold piea upon it, but otherwife 
will (piaih it. 

* f a.30 ] But the * motion being the quart-) die poji , all which day the 
L fheriff has to return the writ, the Court would not make a rule. 

The fame motion b' ing made the next day, the Court was 
informed, that the chancery had lupeillJcd the writ; where¬ 
upon, in fome heat, they ruled the fheriff to return it, or to return 
the fuperfedeas , if he depended on it that it would excuie him. 

The day after, the fheriff having got the writ back from THE 
CHANCER v, returned it feireJ'^ci, and brought it into court. 

Anonymous. 
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Anonymous. Cafe 335, 

A FEME COVERT may plead u nan affumpjit” and give A married wo- 
coverture in evidence, hecaufo coverture makes it no promife ; “ ,an *'“> S‘*« 
fo fhc may plead tt non cflfaSltm ” to a bond, and give coverture in 
evidence (a). 

Polt. 21". Ray. 39j. 12. Mod. 609. Show. 50. Co. Lit. 132. Lut. 23. j, Salk. 8. 
Thcol. Dii;. 1 . 12. c. 12. Str.i. Sn. Com D.j. “ Abatement” (£. 6.). (f. a.). (H. 4a. Com! 
Viz- “ Pleader” (a. W. at.). 

(a) Sre Year-Book 4. Ifni. 4. ]>!. 30. Evid. 162. Dixon v. Davis, 1 Stra. 480. 

Com. D- *. “ rieadw” fa. A. i.). iV -1 il- Wcltbro- ke r. Stiutvilic, 1. bcia. 79. 

per v. Miints, 3. Term Kcp. C27. Gilb. 


Cockrofr a<y>■•ft Smith. 


Cafe 336. 



HE defendant in a fcufllebit 
ney’s right hand.: 


off the forefinger of an attor- Bail in trefpaft. 

Poll, a 66. 


And in trefpafs, with a fpecia! ac etiam by a judge’s warrant, the 
queilion was, Whether t!ie baii fhould 110L jUitity thcnill-ivcs to .1 
fu;n luitablc to the ac etiam ? 


1. Mod. a. 


And per Curiam, U: was n >r hold to that, he being very 
poor. 


Gibbon c.y'nf Dove. Caff 337. 

pER CURIAM ft oMxas c:it Upon a writ or* error, Time to except 

and bail put in, the dolei Jem lies t..-. wiys to except a^auilt arali.it L-a.l put 

the bail, winch excepUc.i ruga: to be er.te.eiin b clerk of the in op_n awrrtof 

errors bool:. ur0 ‘’ &1 " 

S.C. 3,Saik. 56. 

He ought further to ial.cout .1 rule M fiery e upon the attorney or Amt > 24- 
agent ot the plaintiff u> in b hair ; but -hat rule need not be ** a: S* 
feivcd within tbc tw- uiy d:y, but it uiJi be before execution ^ ( K "**J* 
fmd out for want of bail. 

Note, It was laid, that there urn ht:; be notice of the cxcep- \ 0( ; ce of j !ie 
tion wiihin twenty J.»)s. cxccpaon. 

Ja-'ni) ■vyi-.C Dr.lbi. Cafe 338. 

P ROHIBITION w.w moved l'.r u> r»j*-: shrit’j m. court, Afiv.iiion to 
to tray a luit there about Lire right of bupoung o» pans iji a p’o'mb.r thefpj. 
cbiirch. nu rd court from . 

proceeding on a 

The fuggeftion was, that inch A court: ration wer c imprapri- 'b- 1 ' 1 *0 j *«w, 
ators of it, and time, <Xe. uied to repair all the p-ev,and rutione inde r ’' : ’ jflflH ' vw lje-. 
had the difpofalof them. church w« 

Butbecaufe it did not appear to the Court, whether it were ‘ or 

trefentative or donative , or with cure of fouii or nor, dicy would do *' v ' 
Wins in it 
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A church, wto. But they said, that a donative might be with cure of fouls, as 
«her doMui-v* or the chapel in the tower of London ; and that there is alfo ano- 
fiptn&ary, may t jj er jrj li( j of church, which is neidier prefentative nor donative , but 
tow c cure 91 an d y C t has cure qf fouls : as if chue be an impropria- 

S. c. c. Mod. tion, and it has no vicarage, but only a certain ftipend is given 
43 ** 5 * yearly to him that ferves the cure $ and that is merely dative, and 
S. C. a. Salk, at the pleafurc of the impropriator. 

J 5 *- 

S. C. 7. Mod. 8. S. Q. t. Ld. Ray. 755. S. C. is. MoJ. 433. 

* C 2 3 1 i 

Anciently no * Note likev/ifj it was faid, that anciently there were no pews 

t ™ 1 in ' in churches, bucoulr farms. 
churches. ' 

How aprtfcrlp- And that it had been a good prdcription to fay, K that time out 
tion in a co*. « 0 f m i n d thf. corporation did repair 1 ‘uch an aillc of^jie 
pcw^na°church rt c h u rch, ratione cujus the mayor and aldermen fat there j” for 
maybe^kadtd. though the right be in the whole body, the enjoyment may be iji 
1. h. Bl. Rtjj. and enure to a idedt number. 

Slo. 1. Kyd on Corp. ag6. 

Cafe 339. Anonymous. 

tail may tak« CURIAM. The bail have their principal always upon a 

their frimithil at A ftring, and may pull the firing whenever they pleafe, and ren- 
^rhim * n their own dilchargc ; they may take him up even upon 
furrender him in o Sunday , and confine him until the next day, and then render him; 
their difeharge. for the entry in this court is traditur in bailium , c 3c. and the doing it 
Pott. 447. on a Sunday is no lervitv of procefs, but rather like tlie cafe where 
7. Mod. 77.85. a iher:H: arrefts by virtue of a propefs of court on Saturday , and 
S *Atk a pai ty cfcapcs, he may take him upon a Sunday , for that is only a 
Tidd’s PrHti.r- continuance of the former imprisonment (a). 

J47. ,. Com. Dig. “B.sJ’\A.). a. Hawk. l‘.C. ch. 15. f. 3. j. ilac. Ahr. 533. a. H. EL Rep. 

(«) But fee the csft 1 f Brctkcs «. Wantn, FuCtr Turn, 19. C.o. 3. a. Bl. Rep. 
« 73 - 


Cafe 340. Knight a:\unft Burton. 

An award that T\EBT ufon bond conditioned for performance of an award, 
juHtcnann lhail L' which was fet forth, and a breach aligned; and upon dc- 

nuke fomthn murrer 
by mutual con. 

Veyances is PARKER took exception : 
good, although 

it do not point First. That the sward recited, that the parties were jointenants 
out wiiat furs 0 f f uc h land, and o. dcred that they fhould make partition by mutual 

Mch of the par- conveyances. » 

ties 1* to tow. 

5 .C. 1. Salk. 75. This was faid to be unpertain, and not making; an end of the 
Port. 244. matter by (hewing what moiety, or part, the one would have, and 
Kydon Awards, w hat the other. 

S®* 

To which it was anfwered, AMD resolved, that it was well 
enough ; fo as they were jainter^nts before, they would now be¬ 
come tenants in com;non . 

SECONDLY) 
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Secondly, It was objected, that could not be; for it was fur- How 
ther awarded, that the one fhould have utiam dimidiam partem Jive “ P"V* w 
medictatem i^which {hews they intended fomewhat more than v nJJ*bcrefpea* 
tenancy in common, thrtjeft it uncertain ; for dimidia pars is a j vc iy t»k*n. 
moiety in certainty, and medietas is a moiety uncertain} and in this 
very award, they, in other matters, ufed “ medietas ” for a moiety , 
in certainty; as medietas of the profits of fuch a (hip to be delivered, 
which is to be underftood of a moiety divided, for otherwife it 
could not be delivered. 


But per Curiam, “ Dimidia pars” or €< medietas” (hall 
be refpoStivcly taken for moiety divided or undivided, fecundum, 
fubjeStam materiam: as medietas of a thing to be delivered {hall be 
underftood a divided moiety, becaufc it cannot be delivered except 
it be dividedj fo dimidia pars , if it he fuch a thing as cannot be 
reduced to a divided moiety, {hall be underftood a moiety undi¬ 
vided : as in dower, if a woman demand tertiam partem, and it be of 
fuch a thing as is capable of having a third part divided made of it, 
it {hall be l‘o; but if it be of a third part of lands of tenant in com¬ 
mon, mill,&c. it muft be a third part undivided. 

* Thirdly, It was obje&ed, that they awarded money to be 
paid, which of their own mewing upon the face of the award did 
not appear to be due ; for it was, *• Whereas fo much money 
** has been difiwrfcd by the one party, as is alledged fo that 
though if they had faid, “ Whereas fo much money has been dif- 
“ bur fed,” it would be intended that it appeared to them to have 
been fo, yet when they go farther, and fay, “as is allcdged,” 
they take away fuch intendment; for they {hew their certainty 
of it was only becaufc it was alledged, which might be without 
any proof, or allegation by any perlon whatever. 

But it was resolved, that “ alledged” fhouM be under¬ 
ftood as alledged, and not controverted or difproved by the other 
fide, 


* C 2 3 2 3 

An awird, that 
“ whereas fo 
“ much money 
“ had been dif- 
“ burled, at it 
“ allidg’d jp 
good. 

Ante, *29. 

Skinner, ij6, 
159. iS 3 . 


Fourthly, It was objected, that it was awarded that a fuit Anawrrd that a 
between the parties in chimccry ihould be difmifl'edj which, as fuit between the 
was urged, was ill, for that an award ought to be final, and that a ^ rtics ^ Iia ”" 
fuit in chancery might be difmilTcd upon payment of cofts, fo as C ^Lcd t isgnod^ 
the party might begin again. Indeed, if the difmifling be abfolute f ur j t ’mail bo 
it is final; but if it be difmifled, as is frequently done there, taken to mean, 
without prejudice, the party may begin again; and therefore an that the fuit 
award of difini fling a fuit in chancery is uncertain and not final, ^ an^thae" 
but is like the awarding that one of the parties in a fuit at law be Zn’/na/. 
nonfoited, which is void. Ante, 3* 

But per Curiam, It is true, an award that one of the parties *; Salk ' 74 * 
be nonfnit, is void, for that is not final ; but when an award is, that Kj d * 
a fuit commenced be dijmjfedy that muft be underftood that it (hall 
be difmifled and ccafe for ever ; that is a fubftantial difmiflion and 
eejfery and not the {hadow of one: as if the condition of a bond be 
to deliver up another bond by fuch a day to be cancelled, and the 

Y 4 obligee 



Kkicht 

ftgatnfi 

PV#T0>». 
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obligee before the day puts the fii ft bond in fait, and obtains judg- 



A fluted rule in 
aw;tr<U rh.'.t art* 
laid to he -U tt 
fujitr f ra v:\jj* 

J'ott. 244. 

X. SJk. 7p, 
Kydi 113- 160. 

•[233] 


gation is tortciteil. 1 tic word “ diimifling 1 '' Tiere is put 
“ din litters” with an anglice “ to difeharge,” and to difcharge 
a fuit is to rekafe ir, and therefore final. If an a&ion be depend-* 
ing upon a bond, and, puis darrein continuance^ the plaintiff releafe 
the action, that releafes the duty, lie Tides, tliis award is, that what 
is award.d of the other fide w To all he in full of all debts and de- 
K mauds then due and owing and the word “ demands” extends 
to all things tii.it the one party has a right to demand or exact of the 
otficr at me lime of the i'lbmulio.-i; and the words “ due and owing” 
do not qualify or rcllrain it to a debt, or other fpccial demand, 
ri’.at is, nio.c fir Lily fpeaking, a duty ; for whatever a man lias a 
right to demand of another, may well be laid to be 41 dutTand 
“ owing"' t!.e other to him ; f> it may extend to a right of 

entry into Lr.d, to a fc.it for partition, &c. 

N011;, 'i his was agreed to be a fht'-d rule in awards that are 
fa id to be “ Je J /■!>. ptw./r'K” that if the wonk uled in them be 
in their o.vnn.tru e ; ;-e comprchcnliw, and fo exteiilive to things 
not within the f-.il.tiii.il m, vet thev lh.il! be intended that there was 
no other main r Ik tween the parties tor them to lay hold on but what 
was f.iha.n ted, if the contraiy he not fhovvn : fo e converj\ if the 
words are more 11:11 ro.v and lrf; comprchcnfivc than to take in-ail 
the * iii..lter of f ibmiflion, yet it lh.ill be intended that no more 
was in co.itio/uly than what the words naturally comprehend, if 
the coutiv/y be not likewife ihewn. 

And judgment nifi was given for the plaintiff by the whole 
Courts 


Cafe 341. Selby againft Greene. 

Jndtbt on h&nd, *”p HE obmgee made a material razure in the condition of a 

jf the defendant, X bond (fl), and afterwards brought an action upon the bond. 

on 'i.feovu- 'j he defendant having had oyer , and the bond being now in court, 

rrfureTas'Ijeen and ^ iwwire difeovered,the defendant pleads w non ejifithun” 

nun intheccn- and notice of trial was given ; but when the plaintiff undenitood 

dirK-,i,4ndj.! ad that the defendant had found nut the cheat, and cuuid prove itj he 

iw,aml countermands the notice of trial. 
thepb.nt;ff,ptr. 

eeiv.ng the eia- Darn ILL, Serjeant, now moved upon affidavits of this mat- 
furr tubed at cl- ter> j- lC bond ihouhl remain in the cuflody of the officei of the 

court until the c.ufe were tried ; for otherwise the plainriff would 
1 y« the flay until the dcihid.mt’s witntfics were dead, and put this fofgtd 

Court wjjj net bend in fuit againlt him, v/hen he could by no poffibility relit ve 
itppouwl u.p himfeif agamft it : and now if he would try it by proviso, the 
plaintiff would be nonfuited, and might begin again. 

ft BvJft. 247. 11. Co. 28. 5. Co. 23. Dyer, 261. *. Roll. 30. Cro.£ii«, 346, 

t 

(e) See the cafe of Miller v. M after, 4. Tertp Rep. $jp. j and Mailer v. MlBtr, 
*Ij. Bl. Kip. X4«. 
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PeR^Cwriam. If you had denied the deed, according to JVey- S*;ihy 

mark's Cafihja), > s t0 remain in court until the Caufe be tried; a s a ”'J t 

othervvife it taal , 4jjily remain for the Term in which it is brought C ’ RFEN,c ' 
in : but the moft it goes to is, that upon imparlance granted it 3 \ < ' al! '* 

Ihould remain in court until the defendant pleads : as here, if it be V4{lt ' pM * 3 °* 
by bill, the defendant after imparlance may crave oyer ; and there¬ 
fore there it muft remain in court until the party is put to plea (£), 
that he may in that cafe have oyer of it. 

And Holt, Chief Jnjlice , remembered Sir Solomon Swale's 
Cafe (t) in his time, where a deed, upon evidence, was found not 
• •> be the defendant’s deed, and by confequcncc forged ; and it was 
infilled on, that the Court ought to cancel it: yet the Court denied 
it, becaufe there might be error in the proceedings for which the 
verdi£t might be fet afide, and then the bond woidd Hand unim- 
peached, and fo the matter he brought in quoit ion again ; and lb 
it was rcfolved that it Ihould not be cancelled, but remain in Court 
uucincdlcd. 


And the Court faid, that the defendant's bdl way would be 
to carry the caufe down by proviso and if the plaintiff would 
liiffcr himfelf t<» be nonfuiied\ whereby the luit will be at an end, 
and the plaintiff entitled to take his bond out of court, yet that 
noufuit would be great evidence agair.lt him in another action to 
be brought thereupon; ;ht get his witnelies tefti- 

mony perpetuated in the court of chancery. 


* Darnell laid, that he might bring an action upon his cafe 
a gain It the plaintiff lor filing him upon a huged bond, and that a 
icidull therein would be ence tor him, ‘tween the 

fame parties. 

And fohe took nothing by his motion. 


* [ 2 3 +l 


w w 

( v ) 5. Co. 74. Cc. Lit. 231. 5. Com. 

Pig. “ Pa-idti” (P. 1.}. 


GoJolphin agaiaft Tudor. Cafe 342. 

EaJlerTerm, 3 .Anne, Roll . 


T', EBT UPON a BOND conditioned for performance of article*. 

'J he condition recited, “Tiivr whereas Sir Jli hi am 
Gadolpbin was auditor of Wales for his life, and had deputed the 
defendant’s teftator to exercifc his faid office during his good beh; 
viouij and that the defendant pro deputation? pra a. did agrv eto j 


If a perfon hold 
sofflCQ 
tor life, .i.ii de¬ 
run .rti.xr to 
t -v,: v la.d 
■ ii'.i ;ir>g hit 


■ .vicvr, 

a howl given by fitch deputy to pay bin principal yearly, during the f..d dipt-*, n. ;.!it..: ,.i,r,ds, 

and that in ccnlidcration ttit 1 cot the dtpm/ In-ll h..vc ..It the 1,1 .s ..r.d j,:. h « 1.:,ft , .• u his 

Dwnufc,isvoidl.y the ftatutf &. 0 . Eavi.G. c. 16. 5 i.rit is . N 1 du-pay .1 uiuinin;, r »!*v«r.ts. 
—S. C. ante, 38. S. C. a. Salk. 46S. S. C. 3. Salk. 251. l ift. 2^7. 3 p !t. 1.1S Hi. 

Co. Lit. 234. 3. Keb. 5^2. 659.678. Cro. Car. 361. Cro. J.w. 3S&. 2.S..II.. 4(,(.. 

529. Corny. Rep. 2. 1. Hawk. P. C. di, 67. {. 4. Buir. 2.J07. 2. Cli. Calls, 42. cun, 

pig, “ Ofrien” (K. I.;. 


him 
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CoiotfHiK him yearly, during the (aid deputation, two hundred pounds,'in con- 
H* n ft fidcration whereof the defendant's teftator lhould have all'the rents. 
M * 0 *’ and profits of his faid office to his the defendant’s jj&, and likewife 
fave the plaintiff 1 harmlefs, &c. and the bor.d was for performance 
thereof. 

T*he defendant pleads the ftatutc of 5. & 6. Edw. 6. c. 16. See. 
making bonds and fecurities, &c. for certain offices void, without 
the necefi'ary averments, &c. 

The plaintiff replies, that the faid office had a fixed falary of 
twenty pounds a-year belonging to ir, and that during the whole 
time of the faid deputation the annual, juft, and legal profits of the 
faid office did amount to three hundred and twenty-nine pounds 
and ten (hillings, and that during all the aforefaid time the defend¬ 
ant did receive yearly the faid fum of three hundred and twenty-rfinc 
pounds and ten (hillings out of the exchequer for the fees and 
profits of the faid office to his own ufc: and affigns breach in not 
paying the faid two hundred pounds for fo many, &c. 

The defendant rejoins the fame matter as in the replication : and 
demurrer. 

The case being three times argued in this and the two prece¬ 
dent Terms, 

The Court were clearly of opinion againft the plaintiff; and 
took this diverfity, that if an office dclcribcd by the ftatutc have a 
certain Hilary annexed to it, a deputation of fuch office* referving a 
fum lefs than the Handing falary, will not be within the ftatutc. 
So if fees be uncertain, and no certain falary annexed to the office, 
referving a certain Him out of the fees will not be within the ftatutc ; 
bccaufa ip that cafe, if the fees anfwcr not the fum certain, the de¬ 
puty is not to pay the fum certain, it being payable out of the pro¬ 
fits. But here the event will not help it, it being void at firft; 
for the fees being things atifing from the bufincls of the office, 
which may he more or lefs, they muft be uncertain, and yet the 
defendant’s teftator, at all events, was to pay a fum certain, let the 
iipes be more or lefs ( a ). 

So they advifed the plaintiff to difeontinue, which he denied. 

Judgment was given for the defendant on the laft day of the 
Term ; and the faid diverfity allowed and confirmed for good law; 

* r 2 * ; J * for if one referve a fum certain upon a deputation out of the profits 
L or fees, he only referves part of that which was wholly his before; - 

fur though, by making a deputy, the whole power of the principal 
is in the deputy, yet the fees or profits do not pafs, and the deputy 
has no right to them: then if he n.akc a deputy, referving, a fum 
certain, part cf the profits, and the reft to deputy, he may well do it* 
for it is but referving part of what was wholly his (£}, 

(a) See Ellin «. Ntffon, 3. K,cb. 717. ( A) See the cafe of Carferth v. Fcaron, 

619. 1. If El. Rep. 3*7. 

Note, 
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If one put in a deputy without any allowance of falary, Quantum mHfr. 
he has noVqnedy but by quantum meruit , and that againft his a d «jP«y 
principal. ' - avingno 


ante. 


Davcnant again ft Rafter. 


Cafe 343. 


TERROR of a judgment in the court of common pleas upon In error on « 
nil dicit in debt upon a bond, for want of an original. The judgment in 
defendant pleads a releafe of errors. The plaintiff replies, that 
there was another judgment between the parties for the fame fom, « releafe of «- 
andof the fame Term, and that the releafe was of that judgment « rors," the 
of which the w.it of error was not brought, absque hoc that it plaintiff cannot 
was of this now in queftian. To which the defend^:.', demurs. rc P* jr , * at ***• 

* releafe was of 


Eyre maintains the demurrer, for by this traverfe the defendant won, in another 
is excluded from faying that there is but one judgment, for it is j ud s m ' n '» 
only made an inducement to the traverfe. traver e ,ts ap " 


plication to the 


Per Curiam. The quell ion is, Whether there ought to be a judgment in 
traverfe in this replication ? for then you would cut out the plain- *l ucftion - 
tiff from pleading “ nul tiel record” But your, way feems to S. C. 2. Ld. 
have been, to have fhewed one judgment fpecially,and then to have * a y- IO *®* 
averred the releafe to have been of that judgment, and fo have * c -3 Salk » 
relied. As fuppole a man has two manors of Dale , and levies a A n te> 1 , 3 40 g < 
line of his manor of Dale., he fhall by averment alcertain of which 174. 
of them it was. If debt be brought upon a fheriff’s bond condi- earth. 7- 99* 
tioned foe an appearance in this court die Veneris prox. po(i menf. 1 CZ \ 339 - 
m Mich, and the defendant plead a writ of latitat taken out againlt 
the party at the fuit of the fame plaintiff", returnable die Mercurii , 3S j 4 

and that the party was upon that writ arreffed, and the bond was 
given for his appearance at another day than the return-day of die 
writ, and fo the bond is void by the ftatutc of 23. Hen. 6. c. 9. the 
plaintiff’ may come and fay, that he took out a writ returnable 
die Veneris , and that an arreft was upon that, and the bo, id for 
appearance to it, without traverfing the other writ; and if a thing, 
which may in prpeefs of p'eading become material andtraverlable, 
be traverled before fuch time, it is naught, as my Lord Hobart 
(ays. Now you have not lhewed how this matter w{is material. 



* Another objection was, that the releafe pleaded recited if on error on * 
a judgment in which the plaintiff' recovered lix hundred pounds judgment pr» 
pro debits et damnis ultra mifts et ctiftagiis . The errors in which Jditi “ 
the plaintiff releafed, and the judgpent of which this writ is now pi e jdcd*recitiiir 
brought, is pro debits et damnis only, without any thing of cofts, and the judgments 
fo a plain variance between foe judgment releafed, and that now in be pro debito ct 
queffion ; for at common law, before any cofts were given, the ulcra ""f* 
• form of entering judgments in debt was pro debito et damnis , ,f f Ul * 
as this is \ and therefore the judgment recited in the releafe, and 1S 

that of which fois error is now brought, are not the fame. 

‘ 11. Mod. a. 

But per Curiam, In the court of common pleas they always, Ld. Ray. 1047, 

in ca,fe of judgment by nihil dicit , enter judgment pro debito et dam- *«*• 

. hits without more s though in this court foe foamier be, tam pro 

debit' 
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Datknant debits ct dasttnir qud/n pro mlfis ct cujiagits, and damans include 
"fH* cefh: and bcfidcs, in the judgment recited in the relc^e it does not 

A> w T Hi - * '* 4 ~ ~ “ ~ ~ ~ 


fay that any cc/ls were recovered, hut ultra mift^ :i eujlagiis he re- 
covcrcd fix hundred pounds for his debt auoctamagcs. 

In what cafr a It was also objected, that judgment ought not to be af- ' 
etrtkrii 'i U f, rme( ] without a certiorari to afeertain to the Court how the matter 
flood bclov.-. 

>nte, 106,107. Hut the Court took this difference : If the defendant, upon 
Raft. 300. error aligned, will not come in and plead, there the plaintiff' niuft 
*r. F.d;v. 4. 43. have a J'circ facias againft him ad audiendum error es, and a certiorari 
t. c». 14. to certify the want of an original, that being the error afligned; but 
where the defendant comes in jr ?-#//;, and pleads in nullo eji erratum^ 
or other plea which is ill, it is a confeflion of the error. 

And the judgment was, “ nil capiat per breve” becaufe here is 
error upon the record, but it is releafed. 

In w’jaMnamer Note, At another day it was objected, that the condufion of 
s plea of “ re- t hc defendant’s plea was naught ; for it was, “ quod quer. &c. ex- 

^vMiendude ** V 101 * judicium affirm turf* when by law the judg¬ 

ment is to be attirmul. 

But this objection was over-ruled ; for quod quer. preecludatur 
is enough, ami the reft furplufage. 

f-fftre be taken And here Holt, Chief Jujlice. , took this diverfity as to conclu- 
cn a dilatory Jims, that if a dilatory be pleaded, ar.d the plaintiff take ifl'ue upon 
j* he may conclude with a petit jfd’cinni rt tiamna^ becaufe there 

hxit 'iijudgment fliali be ; but if a dilatory be pleaded, which the 
>tcenter’ and a- plaintilt do.s not deny, but confi des and avoids, he ntuft conclude 
void, tiic an- in maintenance of hV writ: as if a defendant plead 14 attainder” 
ciLfcan ii’.uii i'i' j n d;lability r f the plaintitl', and he replies u a pardon he mult not 
in iijj.niin.incf Corlc j i;t i e w ith a petit judicium ct damna , but in maintenance of 
, .. . his w.it. 

Jrftit. Leg. 272. 

5 2. 523' Skinner, 3S7. 2. Vent. 105. Salk. 601. 12. Mod. 399. I. Peer. V/ms. 258. 

Ld.Uiy. 337. 3 »<> Sv 4 - ^ 53 - IolS - s * rjn o £, » 5 ao - 

* [ 237 ] 

* Lady Cook againft Remington. 


covenants tn a 
craves'fly rr of 


Cale 544 - 

In an aftlon of T^FBT uroN A bond, with condition to perform 
«ck nn bi ml hr U certain indenture mentioned. 'L he attendant 
ptri«rr..£ncc cf t ’„j indenture, which the plaint:ft'gives him ; and one of thecove- 
d>fend”nt' in 1!ants therein war’, that the defendant would fafely give up to the 
jdead.r,; c-jw- 'I'ainufi' ihe goods, a particular whereof was written on the hack 
aar.t'.jitiioni.t*:, of the iiidenturc. TJie d*kiidun£ pleads performance, generally; 

muft ftw i!>e to y.'hich the plaintiff deinurii-d. 
ir.cuiu-re f 

;.iO!,tcrp.,it. And it was held per U:ri \m : 

A;-:r,2:4. First, That when one is bound to perform covenants man 
j s d" 1 - indenture, in an a&icn upon fuch bond, the defendant, in order to 
42V. tj ‘ difeharge himfeif, ought to (hew die faid deed tn the Court, that 

l. Krb. 'f■«. 1*7. 1. Suund. 9. 22. 1. Mod. 266. 1. Vent. 37. Kedwny, 71. 1. Sid. 425. 

Cu>. .46c, i.Suurd. az. Stra. 227. a 86. 1x98.1241. 

they 
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they mayUee what the covenants arc } for he cannot (hew that Lady Coo* 
he has performed all, without (hewing what he was to perform ; R 
and therefore ht-owght to recite the indenture, whereof he is iup- 
pofed to have a counterpart, in his plea. 

But if he never had a counterpart, or had loft it, upon oath 
thereof, the Court will compel the plaintiff to give him a counter¬ 
part, in order to fet it out for his defence. 

Secondly, That though the plaintiff in this cafe was not com- if S' Tei 
pellable to give him oyer of the deed, yet if he will do it, it will fuf- "J* 

fice for the tlefoadaiit to plead upon. 

plead on it.— 5. Com. Dig. “ I’feadu” ^ 1 *. *.). 

Thirdly, That the indorfement here, at the time of the An irderkm* 
enfealing and delivery of the deed, was part of it; and there*, onarfiid^made 
.fore over of the body of the deed, without over of the indarfe-“* / V 
ment, was not a complete oyer ot the deed, the deed relating to »he dtiive.ed,;ip«t 
indorfement, tind therefore not perfect without it ; and it differs of the died 
in this from an obligation with a condition indorfed, for there may 
be oyer of the obligation without any of the condition ; and if one s C.t.SJk.498. 
crave oyer of the obligation, he (hall not upon that have oyer of the a.Tcr.Rcp 641. 
condition, becaule the obligation is complete and perfeit without 5 * Coni - D -S- 
the condition, and does not refer to it. ^ 

Fourthly, If the indorfement were after the enfealing and An indoifcmem 



the matter in the fecund deed that is referred to from L. ftrft. it a. 1$. 

Fifthly, Here where the plaintiff gave the defendant an j l r 
incomplete oyer, viz. of the d.-cd without the indorniiiciit, lie ^ 

ought not to have idled fatisfied therewith, but to have fet forth d'uiVt faith 00 
further the whole purport of the indorfement, or averred that <yr prayed, 
there was none. 


And judgment was given for the plaintiff;;//?, &V. 

* Wells againjl Ofrnond. 


* [ 238 ] 

Cafe 345. 


T IBEL in the admiralty for feamen V wages. It appeared, that a if theowr.ercfa 
builder made a contractor a fhip wi:h an owner ; who there- H-p contract 
upon had the lhip put into his pcflclfion, and contracted with fca- "' ,h fcainin 
men to go with him on a voyage ; and in order to riff the tiiip for s °. tl ! e v ° yasc » 
that voyage, the owner brought the feamen to work for a c ‘tinder- haften tht outfir, 
able time on board the (hip; after which, through difagreement be- tiny dowirkcn 
tween the builder and the owner, the voyage was put oft”, and the l ' oa,d tl,e A>*P 
feamen difmifled without their wages : They now libel for their wl:,:efl,econ “" 
wages againft the lhip. ° 

aftcrwaids difiniflfcs the feamen without gang the voyage, they may fuc- in tub admiralty l.r their 
wages, although the work was done w.thin the body of a county.— S. C. a. Ld. Ra> . 1044. 1. 

31. 3J. a. Salk. 424. Ante. 25. 3. Mod. 244. Ld. Ray. 398. 632. <576 639. 654. 730. i*.6. 

«aii 1247. 1453. **• Mod ‘ 4 °S* 4 oS * 44 c * 5 l5 * ^omy. Rip. 74. 137. Stia. 707. 85S. <^7. 

$68. 405. 

. A prohibition 
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A prohibition was moved for, upon fuggeftion that tlj/work was 
done in carfare cam . and no voyage ever made. / 

But by the Court, If a contrail be'made with feamen to 
go on a voyage, and they, in order thereunto, work in a harbour, . 
and afterwards the voyage is intercepted through the owner’s fault, 
as if the fhip be arrefted for his debt, &c. the feamen {hall fue in 
the admiralty for their wages for the work done fo in harbour in 
purfuauce of the contrail to go on a voyage, as much as if they 
had gone the voyage; but otherwife, if the retainer of them had been 
only to do the work in the harbour (a) : and in this cafe the fhip 
ought to be liable for their fuit, becaufc the builder, by trufling 
it into the owner’s pofleffion, gave him an opportunity of engaging 
of feamen, who are the eafier induced becaufe they fee him in pof* 
f-'flion of it; and they, being Grangers to the builder’s bargain 
with the owner, ought not to futfer by its not being performed; 
and the builder might have taken care to fccure himfclf from any 
fuch charge when he entrufted the owner with the poileilion of his 
fhip, whereby he rendered it obnoxious to the wages of fuch feamen 
as he fhould bring on board her in order to go a voyage in her. 

And the motion for a prohibition was denied {b). 

Themfon why And per Curiam, The true reafon why feamen may fue for 
feamen may fue t h e j r wages in the admiral r v, though the contracl beon land, 
in the admiralty. ^ t j lat t j ierc ^ foip itfelf is made liable to them (r); and befides, 
a. Wilf. 165. there they may all join in the fuit; neither of which may be at. 

common law, and yet both are much for the eafe of poor feamen. 

(„) though a mat iner, cannot fue in the admi- 

(/>) See the cafe of Rofs v. Walker, ralty for the pilotage ; for both the cen- 
*. Wilf. *64. where this cafe i t recognized trait and the work done were within the 
as law —But a pilot who is fent for from body of a county, 2. Wilf. 265. 

Cravcjend, and goes from thence onboard (r) Sec Howe •». Nappier, 4. Burr, 
a fhip lying in Sea Reach, and pilots her 1945. 
from thence to her moorings at Deptford, 

Cafe 346. Anonymous. 

At what time T>ER CURIAM. If bail furrender the principal at or before the 
hail may furren- i rcturn of the fccond feirefacias, it is good, though there be not 
*[ *!“ P" nc, ‘ immediate notice of it to the plaintiff; for the end of notice in that 
tice’be not given cafe is twofold : one, that the plaintiff may, if he pleafe, charge him 
to the plaintiff, in execution ; the other, that he beat no further trouble or charge 
g Mod in proceeding againft the bail : but if, through want of notice, 
1. Ld. Ray. * he is at further charge againft the bail, that lkall not vitiate the 
157. furrender; but yet the bail fhall not be delivered until they pay fuch. 

1. stra. 198. charges. 

I. Wilf. *70. 6 

3. Burr. 136a 4. Burr. 2134. Tidd’s Praft. 14$. iso. j.C oir.. Dig. “Bail” ( 0 ^ 4 -). *. Bac. 
Abr. *13. 


WxtLS 

agmnjl 

Bihomb. 
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Adams 

againft 

Tekkz- 

TENANT!Of 

Savage. 


* And Holt, Chief JuJHce, quoted the cafe of Kemp v. Lau¬ 
rence (a), where it was held, that a tenant for years is a good 
tenant to plead in bar to nfeire facias on a judg nmt for debt or 
damages ; bcciufe that is only in the per final ty j jecus to a judg¬ 
ment’in the realty. If one jointenant be returned, he may p^au 
that another is tenant of a moiety. 

And by THE Court a refpondcas oujler was awarded. 

.. [a) Owen, 134. 

Fitz-Hugh ara'r.ojl Dennington. Cafe 33 a ‘ 

TTRROR OF A JUDGMENT in THE MARSHAL'S COURT in '£«*«» 
tt debt upon a bond. ^ The dt-fondant, upon V tr ot tha bond, ^ 
which recited, tliat the plaintiff was become an. apprentice to f reeo f t Cecity at 
the defendant for feven years, and was conditioned, “ tnat the en d of liven 
« if tlv j d ffendant, at the end of the faid feven years, iu .uM make, y«re, yjV'M 
“procure, nr ciufc, the pUntiff to be made free of the compant *£«**££ 

« OF JOINERS of London, if thereunto rcqijeftCil,th.a til. oblijja- of dtbt . 

«t ti on to be void,” pleaded, that a.lfinemot the faid ieven years, or on th - !3 bondf 
after, until time of auction brought, he was not requefted. I o which « t l«t at the end 
the plaintiff demurred. ‘ «£*!££■£ 

Tud'>-ment was given for the plaintiff below, fuppoiing the « was not re _ 
requeff not material at all, or at leaft if it were that the plea ihould « qU citcd, &c." 
have been, « that he never was requefted,” and not to tie it up1 toa for he ra not 

n- f »Vin of the feven vears, or after ; for he might have bound t0 do ,f » 
requeft at the end. 01 tnc ic\en )Ui!>, ui , . ° except upon re- 

requefted before the end of the feven years to make him tree at the qiRl(| nude at 
end of the feven years. t!l * j n ’ e £ f* 

But MoNTAOUR,/«r rov'rfmg tbn jud S mon (, inSfted,thut .f m 
this cafe the requeft had not been exprcfsly ma« pai. of the condi- s c poft ^ 
tion, yet the plea would not have been good : and he toox a diver tty, g c a Salk< 
that when there is a duty made by the bond, there no aver- 

ment of a requeft ; but otherwife when tne bond is for doing .1 col- s . c . Salk, 
lateral adt, as here : and for this he quoted 1. BroivaL 13. Cut 309. 

whenever the condition is to do a t iing W.’®* 1 l^oart s -C.a.Ld. Ray. 
« quired,” or “ if thereunto required, there the rcqu.lt is part io ^ 

of the condition, and muft be averred. Ante, 123. 

Pfr Curiam. The requeft is material here : Ths t.Lev. 8 S . 
meaning is plain, from the recital, that the defendant was to have 
-made the plaintiff free at the end of h*vcn years, that it,.when his 
time was out, if the plaintiff plealeu, which was to be hjmi.ied to the 
defendant by requeft ; and the requeft mail be when he condition 
could be pci formed, viz. at the end ot feven years, and not before , 
and if it were a good requeft within the feven years, thatoug it ro 
be (hewnon the plaintiffs iide, otheruff it lball not be intended , 
for it cannot be intended that one would rcqucli a thing to be 
done before it was to be, or could be, done. 

And the judgment was r ever fed nift (a). 


(«) This calc was moved again, and was unanimoufly rtverled. S. C. poft. 
"after a fecond argument the Judges gave ay;. a6t. 
their op.nionsJm.it-n; and the judgment 

Vol. Vi. * 


Robert 
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Cafe 331. * Robert againft Harnage. 


A declaration in *-pHE plaintiff declared, that the defendant became bound to 
debt on bond, J. j,| m at p or ^ David 1 s y in the Eafl Indies , at London > in a 

his bond of - , for the payment of - , to him, his 

« attorney or attorney, or afligns. 

maintained by Upon oyer, the bond appeared to bear date at Fort St. David's, 
evidence of a in the Eafl Indies : and the folvendum was to the plaintiff's attor- 
bcmd « to pay n ey or afligns, without mention of himfelf. 

11 to the attor- 


“ ney of A. cr 
«• his affigns." 
S.C.2. Salk. 
«S9- 

Hob. 171. 

<Cro, Eli 7. 756. 
3. Stra. 76. 
a. Burr. 325. 


And on demurrer to the declaration two exceptions were taken: 

First, That the bond declared on, and that fet out on the oyer, 
were variant; the one being “fohendum to him, his attorney, or 
“ afligns i” the other, “ to his attorney or afligns.” » 

To which it was anfwered, that the declaration muff not be 
according to the letter of the obligation, but according to the ope¬ 
ration of the law thereupon : as if A. bind himfelf in a fum to B. 
folvendum to C. who is a ftranger, a payment to C is a payment 
to B. and in an a&ion upon it the count muff be upon a bond 
folvendum to B. (a). 


And per Curiam, If A. make a bond to B. folvendum to fuch 
perfon as he fhall appoint, if B. do appoint one, payment to him 
is a payment to B. j and if B. appoint none, it fhall be paid to B. 
himfelf. # 

If a bond bear Secono exception was, that the bond fet forth appeared to 
date at any place have been fealed and delivered at Fort St. David’s , in the Eafl 
muftbe^tedTn ^ ies t a111 ^ therefore the date made it local; and by confequence, 
the declaration the declaration ought to hare been of a bond made “ at Fort St. 
With a via. at “ David’s in the Eafl Indies , at Jjlington in the county of Mid- 
fuch a place in « dlefexf or “in fuch a ward or parilh in London , dsre.” as upon 
ErgUnd. a bond « a p U d Bourdeaux in France, in Iflington .” 

S.C. a. Ld. Ray. . . , , . . „ 

1043. And of that opinion was the Court. 

Ante, 194. 

Co. Lit. a6l. Latch. 4. 10. Mod. 255. 2. Ld. Ray. T212. and fee the cafe ofFalrigas v. Moftya, 

Qawp. 178.181. and IJdcrton v. ilderton, 2. H. BL Rep. 160, 161. 


(a) Year-Book 4. Edw. 4. pi. 19. 2. Keb. 81. 1. Sid. 293. 

1 

Cafe 332. Peat’s Cafe. 

Previous to the T)EAT was a preacher to a meeting of difienters ; and having 
10. Anne, c. 3. L qualified himfelf as fuch, according to the toleration 
teivofecutecf in ACT (")> in one county, removed from thence into another county, 
the county in and fet up a conventicle there, without anv further qualification; 
which he refid- whereupon a juftice of peace convicted him upon the flatute of 
cd, though qua- Conventicles ra¬ 
tified in another. . .. . „ _ 

c. po(t. 3,0. S. C. a. s-lk. 57a. 2. Salk. 673. 4. Com. Dig. ** Juftices of Peace'* (B. 16.). 

(a) 1. Wdl. 4 f Mary, c. 18. (£) a*. Car. a. c. x. 

The 
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m 

If at 1 \any time, after the return of the capias,the bail furrender if a be 
the prinajral at a Judge’s chamber, and he thereupon is commit- committed to a 
ted to the tipstaff, from whom he efcanes, or is refcued, that t r ^f ,on J fur * 
will not be a good furrender, becaufe it is indulgence to the bail judge's c ham- 
■ to furrender after a capias returned ; /ecus if it be before a capias bers,andefcape*, 
returned, for to furrender before, or at the return of the capias^ is a the bail are lia- 
matter of right. **■ 

And now by the rule of Court, upon the firft fort of furrender TitW $ **• H 7 * 
the principal ought to be two days in the marfhal’s cuftody to make 
it a good furrender. 


Ride againft Ride. 


Cafe 34.7. 


A POPISH recusant convift made his wife, and another The wife of a 
popifh osculant, his executrix. The fpiritual court would recufant 

' fuffer her to prove the will. cannot be exe¬ 

cutrix to her 

A prohibition was moved for, upon the ftatute of 29. Eliz. c. 6. hulband. 
f. 12 . («). S. C. 3. Salk. 


Per Curiam. It was granted, for (he is di&bled by the gene- * 39 ‘ 
ral claufe, and not enabled by the previfo. \ Hawk/p* C: 

ch‘ 12. f. 10. 10. Mod. 115. 357. 4c6. 483. 512. 536. Gilb. Eq. Rep. *37. 1. Peer. Wms. 353. 
a. Peer. Wms. 3.13a. 135. 361. 3. Peer. Wms.49. Comyns, 169. *07. 307. 570. Stra. *67. 318. 
1096. 

(a) See alio 3. Jac. x. c. 5. f. xo. 


The Queen againft Foxby. Cafe 348. 

J UDGMENT upon an indictment at the quartcr-felEons of “ Ctmmumrixa r 
Maidjhne was reverfed; the indi&ment being, for that fhe was instead of rixa~ 
communis rixa , a common fcold, inltead of rixatrix . ,ri * “ error - 

S. C. ante, ix. 173- ** 3 - S. C. 1. Salk. 266. S. C. Holt, 274. S. C, Ld. Ray. 1094. a. Keb. 687. 
x. Mod. 71. 1. Salk. 382. x. Hawk. P. C. ch. 75. f. 5. 


Anonymous. Cafe 349. 

/COVENANT againft hulband and wife upon a dcrdofdemife Covenant lies a- 
^ to the wife dum fola ; whereby Ihe covenanted, that (he would 8""^ hulband 
cverj^ year, during the term, plant fo many oak plants on the dernifc^tcThw 
upremifeS. dumjeta, Qte. 

The breach alligned was, that aliquos querculos aliquo anno du- IOi Mod. 163. 
rante terming annuatim , they or either of them non feruit feu plan - 246. 
tavit. Stra. 229.1094 

Montague objected, that the wife ought not to be joined in **'*' 

. the a&ion for a breach committed finco the coverture. 

Sed non allocatur : If the wife had alligned dum fola , the aflion 
for a breach would lie againft the hulband and her jointly: and as 
to the annuatim aliquo anno , at moft it is but furptufage^ and (hall 
be reje£ted. 

Judgment was given for the plaintiff. 

The 
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Cafe 350. 

An indiftment 
will not he at 
common law a- 
gainft a benchr 
mud pedlar for 
being a vagrant. 
S. C. 3. Salk. 
258. 

S. C. Sett, ft 
Rem. 222. 

S. C. Holt, 703. 
Li. Ray. 790. 
13(0. 

XI. Mod. 3. 


* The Queen againft Branvvorth. 

JNDICTMENT by a jury of the town of Portfmouth, w for 
* “ that he, being an idle perfon, did wander in the laid town 
“ felling of fmall wares as a petit chapman 

To maintain this indiftment it was urged, that a petit chapman is 
a vagabond by the llatute of 39. Eliz. c. 4. ; and though fome 
petit chapmen, that is, fuch as are legally qualified by the ftatute of 
8. & 9. IVill. 3. c. 25. imy now lawfully ufe that occupation, yet 
that ait excepts boroughs and corporations, fo that as to them 
they remain inJlatu quo (a ). 

Holt, Chief JuJlice. Is a vagabond, quatenus fuch, indictable ? 
It feems not; for at common law a man might go where he would; 
but if he be an idle and loofe perfon , you may take him up as a va¬ 
grant (b), and bind him to his good behaviour by the common 
law i and by the Itatute of Labourers (r) he may be compelled to 
ferve. There is indeed a way by law of puniihing incorrigible 
rogues, by burning them in the ihoulder, and fending them to THE 
g allies (d) ; from whence it may be urged, that there mult be 
a way before of convicting them of being rogues , becaufe they can¬ 
not otherwife be punilhed as incorrigible rogues j and therefore that 
conviction mult firlt be by indictment. 

But by Holt, Chief JuJlice, No; but by being judged by a 
julticc of peace to be a vagrant, and ufed by him as fuch ; and if 
he offend again, he may be indicted as a common vagrant (e). 

Rule for qualhing it was enlarged. 


(a) Sec alfo the ftatute 29. On. 3. 
c, 26- and the cafe of Rex v. Ridi'emr, 
4. Term Rep. 273. 

(i) See the Vagrant Aft 17. Cn. 2. 

«• 5 - 


(0 

(;/) See Brefton, lib. 3. cap. 10. and 
3. Inft. 103. 

(r) See Baillit’s Cafe, Cafes Crown 
Law, 306. 


Cafe 351. 


Blackmore againft TkMcrly. 

Trinity Term , 3 .Anne % Roll 231. 


To an aftion of ^RESPASS, assault, and battery. The defendant 
nllkiilt and bat- 1 p ] ea( ] ei i jj ot guilty infrafex annos. 

tery, a pi-ea r ' 

of “ not guilt/ yhe plaintiff demurred to plea, as being argumentative ; for 
« w"is b‘d the ftatule 21. Jac. 1. c. 16. limits this action to four years, and 
on a general dt- not to fix years. It is indeed an argument, that if it was not wilhil) 
murrtr ; for the fix, it could not d fortiori be wiLhin four years ; but pleadings 
»x.y«r.i.c.i6, ought to be direCt, and not illative. 

limit! fuch ac- 0 ■ 

tiont to four But PER Curiam, You might well have joined iffue with 

jan. them upon this plea; for if they have taken a larger compafs than 

s. c. 1. Salk, they need, it is for y< <ur advantage. Upon this iffue you might have 

4 * 3 - e-iveri battery after four years, and within the fix years, in t :J - 

S.C. 11. Mod. 5 1 J 

3S. S. C. 2. Ld. Ray. 1059. PUt jco. Cartli. 3. 136. 144. 335. 471. Ld. Ray. 435. 

and 
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and it would have maintained your iflue, and you could have jude- Blacemmi 
mem thereupon, it being found for the plaintiff, without the help a i cm fl 
of the ftatute of Jeofails. So if the plea had been not guilty 
within a week or a year , and verdict for the plaintiff, he fhould have 
judgment; ior guilty or not guilty is the fubftance. 

But in the Hilaty Tern following the whole Court were 
of a contrary opinion. [ 24I 3 


* Anonymous. ^afc 35** 

T> Y Holt, Chief Juflict. If a devife be made to the heir at 0n a devifc to 
law, paying fuch and fuch legacies, &c. and for default thereof “ 
remainder over, the heir until default is in by difeent , and the other’s ^ r yi default 
intereft is by way of executory devife : ana fo it was in the cafe of thereof remain- 
Pell v. Brown ( a) in effect, where the fee was devifed to one derover, Sec. the 
that was not heir, the remainder to him that was heir, there the heir he»r,nUdefaafe # 
was in by defeent lb). It is hard to maintain, either by ufe or 11 m y * <en ’ 
devife. a remainder to a ftranger, after a prefent fee to one *• ^ *90* 
who is not heir at law. *’ Bl * Com * **** 

(«) Cro. Jac. 590. 1 Eq. Abr. 187. firm* tditko .—But fee Gilpin’s Cafe, 

Bridg. 1. 3. Palm. 13*. a. Roll. Rep. Cro. Car. j6i. j Brittain v. Chamock, 

>96.116. Godb a8a. a. Mod. a86.; Emerfon v. Jnchbind, 

(£) See Sole v. Gerard, Cro. Eiiz. 51$. a. Ld. Ray. 728. $ Alien «. Heber, 2. BL 
S. C. Noy, 64. S. C. Moor, 422.; Rep. 22. S. C. Stra. 1270.; Newton v. 

Dindant v. Burchct, Skin. 205. j Lamb Bennett, 1. Bro. Caf. m Ch. 133- and 
*. Archer, Skin. 340. ; Haynfworth v. Powel on Devifcs, 433. 3. Com. Dig. 

Pretty, Cro. Eli*. 833. 919. Note to « Devife” (K.) 


Reignots againft Tipping. 


Cafe 353. 


| 5 Y the Court and all the Clerks. After a rul.: to fign Time of figninj 
& judgment, there ought to be four days, cxclufive of the day on judgment, 
which tne rule is made and the judgment figncd. The meaning Ante * * 91 ' 
of the rule is, that the party may have rcafonablc time to bring 2. Salk. 518. 
a writ of error, if he fee occafion; but in the common pleas they J - Sjlk ; 399 - 
never give rules for the figning of judgment, but they if ay until s “ 
the quarto die pojl , which makes but four days inclufive. 5 


TSEBT 

™ * qnf*p( 


Denham againft Stevenfon. 


Cafe 354. 


by an adminiftrator againft the heir upon a bond of his In debt by an 
anceftor ; and declares cut adminijlratio omn. honor. t£c. by adminiftrator 
/uch a peculiar debito modo commijfafuit ; vyithout faying, that he heil> 

had ordinary jurifdiftion, or that it did of right belong to him to i,t ne ednotfl»ew 
commit adminiftration: and demurrer to the declaration. how the defen- 

First, It was excepted, that he had not fhewn how the 
defendant was heir ; and for the necefiity of fo doing was quoted SaBe * 
the cafe of Carver v. Hafelrig (</). £. Heir. 4$. 

But PER Curiam, The diverfxty is, that where he fues as heir, 
there, becaufe he is prefumed conufant of his pedigree, he ought to 


(«) Hob. 2$r 

Z 


ihew 


Voi. VI. 
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Denham 

mgainjt 

Stevenson. 
An admlniftra- 
lor, in debt on 
bond againft an 
heir, may de¬ 
clare generally 
that admin i it ra¬ 
tion was ddito 
medt committed 
to him byfuch 
Cpeculiar, with¬ 
out Brewing th 
right of the pe¬ 
culiar. 

* [ 242 ] 

Si Ci K. Saik.40. 
1. Lev. 71. 

5. Mod. 425. 
Vide i.Lutw. 8. 
*97, 298. 

S. Mod. 65. 

X. Sid. 90. 

3. Lev. 211. 

5. Mod. 425. 

X. Sid. 228. 

X. Luiw. 8.297. 
a. Mod 65. 

Cro. Eli*. 431. 
791. 838. 879. 
907. 

x. SaL 40,41. 
Carth. 148. 
Ante, 134. 


fhew it j but not where he is fued (<2), bccaufe ftrangers ihali not 
be compelled to (hew what lies not in their knowledge. 

Second exception. He makes title by virtue of admini- 
ft ration committed by a peculiar , without alledging any right in 
the peculiar to commit adminiftration, and that is fubftance and 
traverfable; for de conmuni jure here in England\ it belongs to 
THE ORDINARY (£). 

It was urged, on the other fide, that at mod it was but matter of 
form, the omifiion whereof is not to be obje&cd upon a general 
demurrer 3 and upon iiTue the plaintiff would not be put to prove 
that the peculiar had right to grant adminiftration. 

* Holt, Chief JuJlice. It cannot be laid to be only form; for it is 
the committingof adminiftration by one having legal authority which 
vefts the caufe of action in the plaintiff, and by law the ordinary is to 
c wimit adminiftration. In all cafes of peculiars , you muft (hew 
title and right to grant adminiftration ; and the leaft averment 
that can do it, is to fay, that de jure it did belong to him to grant 
adminiftration; for the Court cannot take notice of peculiars, but 
may of bifkops ; and profert in Cur. literal adminijlrat. is not 
enough (c) ; for they only certify what is on the face of them, viz . 
that adminiftration was committed to the plaintiff by fuch a one 3 
but that docs not import he had any right to grant it. 

Po w e l l, JuJlice. Might not the defendant have come and tra¬ 
veled his having right to commit, if you had alledged it ? In the 
cafe of Cbiverton v. Trudgeon (d) it was doubted, whether the right 
of an archdeacon, who is taken notice of by us as oculus cpiJ'copi % 
ought not to be (hewn. But all the matter is, Whether, as it is 
here faid debito modo comnijf. fuit, that (hall be taken only in refpedt 
to the legal form of the inftrument, or to the peculiar’s right of 
committing adminiftration ? And 1 rather believe the firft, for 
debito modo feems to me not to be enough to traverfe ; they might 
indeed have traverfed the adminiftration committed, and given in 
evidence that he had no right to commit adminiftration. 

And no rule was given (?). 


(a) See Roe on the demife of Thome 
v. Lad and Others, 2. Bl. Rep. 1099. 

(b) Sec 1. Sid. 228. 2. Vent. 84. 
Cro. Jac. 556. and the cafe of Gidley v. 
Williams, in the king’s bench, 12. Will. 3. 
Note ft firmer edition. 

(r j See 4. Aunt, c. 16. 

(d) Cro. Jac. 556. 

(e) This cafe was argued a fecond 
time, and judgment given for the plain¬ 


tiff ; by Holt, Cliff JuJlice, Gould 
and Powys, Juflkti, that the deOas-tion, 
was good, and that the dehto medt was a 
fufticicnt averment, Powell, Jufiict, 
being of a contrai) opinion, S. C. 1. Salk. 
40.—A writ of error was afterwards 
brought in tiic cxchequci -chamber, where 
the judgment of the coui t of king’s bench 
was affirmed by iht v/lwls Couit, S. C. 
1. Salk. 41, 


Bignall 
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Bignall againft Devnifli. 

T>ER CURIAM. If the defendant, upon habeas corpus , remove 
* a caufb from an inferior court, in which there ought to have 
been fpecial bail below, he ihall not thereby put the plaintiff in 
a worfe condition, but be compelled to give in bail above j but 
as to the fum which the bail are to jufliry themfelves worth, that 
may be moderated as the Court fees occauon (a). 

a. Show. 421. 4S5. 1. Com. Dig. “ Bail" (I), i. Bac. Abr. an. Ld. 

(a) See la. Geo i. c. 29. ; the 19. Geo. 5. c. 70. Tidd’s Pra &. 179. 


Cafe 35 

The tame bail 
ihall be given on 
removal by ba- 
leas corpus 
given in the in* 
ferior court. 

1. Salic. 104. 
Ray. 603. 69 6, 


Anonymous. Cafe 356. 

pER CURIAM. It is good caufc of new trial where the Judge Mifdireftion of 
* who tried th.*. caufe hasdenied to admit that for evidence which 
was legal evidence, or where he mifdire&s the jury. 


are grounds for new fiial. 
Dig. « Pleader” (R. X 7 -)- 


Ante, 22. 222.—Fared. 53. 64. 3. Salk. 649. Po .1 


fulal to admit 
good evidence, 
. 307. 5. Com. 


Middleton agabift Haw. Cafe 357, 

Hilary Term, 3. Anne, Roll • 

CCIRE FACIAS upon a Judgment in an a&ionon the cafe, and Variance. 

^ pleaded execution by peri facias by judgment pro debito ct 
damntSy which is difFere.it. 

Judgment for the plaintiff. • j- *j 


* The Qiiccn againjl Rawlins. Cafe 358. 

Hilary Term* 3. Anne, Roll 

T) AWL 1 NS was bound by a recognizance to appear the firfl if a perfon be 
day of Term 9 at which lime the attorney general bound to appear* 
filed an information againft him. m tlie Wng’i 

He prayed an imparlance. h n day of a 

The attorney general would have the imparlance to Tcrm.toanfwer 
craftino Animarum : for heretofore, when one came in upon a ^ , n ? tters , a j* 
recogniaance, or habeas corjtusyxhcy were put to plead injlar.ter(a). hiiiTandtiwat- 
. Indtt'd, in the Bifhop's Cafe (b) t by great advice, they pleaded, tomly general 
that they ought to have time to imparl, but it was ruled that they filc * n Informa- 
fhould plead injlar.ter . But that was thought hard, and is now t!Cn 3 S 4inft hin » 
redrafted ; but it was never intended tn grant greater indulgence ^ 
on the crown fide than is granted on the plea fide ; where the have an «*/*- 
courfc is, that if a declaration be delivered before ct ajlino .'•«« until th» 

• Animarumy or menfem Pafchecy the defendant (hall not give a eRfjin S Term, 
plea fo as to try it that Term, but he mull plead fo as to enter. S. c. 1. Salk. 

Holt, Chief JuJlice . If in a Aficbae.'vas Term a writ of $^ S allf 
fum mans iflue upon an information and the defendant comes in 1&5. 

• *» X-.Uy, 3S9. 

(4) (i) 3. Mcsl. 4. St. Tr. 300. 

r Z i voluntarily 
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Tfti QoEtit voluntarily thereupon, there is reafon that he (hould have an 
imparlance ; butyet not to another Term, becaufc, in that cafe, by 
awl 1 mi. ( j UQ p roce f fi continued, he might be brought in upon an attachment 
the lame Term, fo as to be compellable to plead irftenter ; and 
where, upon Handing the length of procefs, they mud have pleaded 
the lame Term, there is reafon that, upon a voluntary appearance, 
they fhould have fo much time allowed to plead as they might 
have gained by running out the length of procefs, and no more ; 
but the information is now of this Term, and until information 
exhibited there cannot be a fummons ; the offence being in Mid¬ 
dlesex ^ the fummons indeed may be made returnable at any 
day certain. On the crown nde the courfe is, whenever 
an imparlance has been that it was granted to another Term. 
An imparlance in thefe cafes cannot be without leave of the Court; 
and the reafon of an imparlance is, that the defendant may have a 
reafonable time to advife what to plead, and the Court are judges 
of that time. Heretofore there have been imparlances from one 
return of Michaelmas Term to another of that Term » but on 
the plea-fide, wc have now imparlances to a day certain in the 
fame Term (a). 

Yet, though the Court declared this very reafonable, no rule 
was made. 


[a) Of imparlance in appeals. Sec. fee imparlance is er gratia Cw'ue. See Skinner, 
*. Hawk, chap 23. ft ft. 10a. And note, 2. Noi s tu the■fumer tJttitn. 
where a cauft is by original, it is faid an 

* [ *44 3 

Cafe 359. * Arnote againft Breame. 

Eafttr Term, 3. Anne, Roll , 


In debt on bond TNEBT upon bond for the performance of an award, reciting 

for performance fpveral ilifFerenrpt flip nlaint-iff ,nr! lli»* dpfpndnnr 


feveral differences between die plaintiff and the defendant, 
notneceflhry to concern ' n £ a piece of ground fou;h of the plaintiff’s houl'e, adjoin- 
ftite tbt date 0/ ing to the River Thames , and ufe-J as a wharf, and the creating 
tbt award-, for feveral piles of' boards and fcaffolds thereupon to the nuifance of the 
if it be ailedged plaintiff's houfe j all within the liberties of St. Bride's Hofpital , 
made on a^da" London. “No award” pleaded ; and an award fet forth, adjudg- 
which^ within * n S> l ^ at defendant fhould enjoy the faid piece of ground^as 
the time of the A wharf, and that the faid fcaffolds fhould be pulled down and 
fbbmiflion, it is removed. 

fufficie nt.^ ^ On demurrer feveral exceptions were taken to this award. 

498. S. 0 . Hclt, 212. S. C. 2. Ld. Ray. 107a. Ante, 231. 2- Salk. 425. t. Lutw. 3S*, 386- 
Poft. 311. 


Itisnotnecefla- First, It does not appear what the date of it was j fo tt may 

ry to Rate the be, that it was made without authority, as before the 1'ubmiffion. 
date of award. t 

Kyd 106 non allocatur ; for it is ailedged to have been made on fuch 

'* a day, which appen.-s to be within the time; and if no date be fee 

out, it lhall be intended it had none, and then it is good from the 

delivery, 
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delivery, according to Clayton's Cafe (a). Every writing or 
deed has a date in law, viz. the time of the delivery thereof; 
a deed may bear date on one day, and be delivered on another ; and 
the day of delivery is the date, and the other the bearing date j and 
the making an award or deed is that which gives it the e{Fence and 
being of a deed or award, and that is the date of it. 

Secondly, It was objected, that the fubiniflion was of ground, 
&c. within the liberty of the Hofpital of Bridewell , and offcarfolds, 
&c. newly created ; and the piece of ground which is mentioned 
in the award is not averred to be within that libetty , nor to have 
been newly erefled. 

Sed per Curiam, The award is fain to be de et paper pra- 
mipf. and therefore it (hall be intended within the fubmiflion, if 
the contrary be not {hewn on the other fide, which the defendant 
cannot now do after “ no award I” generally pleaded, for that 
would be a departure. 

been newly erefled —i. Sulk. 70. 

Thirdly, It is not awarded who fliall pull down the fcaffcld, 
therefore the award is not final or certain, and fo far void ; and this 
not to be helped by any averment or intendment of the Court (b). 
The diverfity is, that when a thing uncertain may in the nature of 
the thing be made good by averment or intendment, and when 
not j as if one covenant to give a bond or obligation for the en¬ 
joyment of land, there it mult be to the value of the land; or if for 
payment of fuch a liim, it fliall be in double the fum (c) : but in an 
award it is not fo, for to admit of averment is to admit the matter not 
determined, fince the averment would be traverl'able, and to intend 
would be to make, not to expound an a waul. And \ «s not an 
.uil'wer to fiy. that it appears on the face of the award that the land 
was the defendant’s, and therefore the nuifance being hereupon 
ought to be removed by him who may come there without being 
a trcfpafler ; for * it does not necefliirily appear that the ground 
was his ; for the award is only, that he (hall ufe it as a wharf, 
which rather {hews, that it was difputed whether it was his right 
before. Neither does it (hew it to be his now; for the words 
only are, ,4, that he (hall ufe it as a wharf that is, that 
he {hall have the liberty of wharfage there ; and if it be admit¬ 
ted to be his ground before (for if it were the ground of the 
plaintiff the creation of the boards could not be a nuifance to his 
houfe), yet a nuifance is by law abateable by him to whom 
it is a nuifance ; and if it were not, the arbitrators might, 
by ordering the plaintiff to pull it down, enable him to do it 
without danger of becoming a trefpafler thereby. So ir being left 
indefinite, whether the plaintiff or the defendant Hull pull it down, 
it is therefore void for uncertainty; and then this being aligned 
only for breach, though the award for other particnlais Acre good, 
the plaintiff cannot recover, thcie appearing no caufe o- a.iron 
on the whole record for him, according to 'Iman's Cuf • (.;). 

(*> 5. Co. 70. (f) Cio. Jac. 116. 

(*) Stiles, 365. 1 Roll. Abr. 164. [J; 8. Co. 132. 

3. Co. 78. Cro. Eliz. 43*. Moor, 39 


Ashots 

•zaiirjl 

Bbsamz. 


On a fubmiflion 
refpefling Ccaf- 
fold! newly- 
crefled within 
fucli a liberty, 
an award made 
dt it fuptr pro¬ 
fit good, al¬ 
though it do not 
aver the fcaflcldt 
to be within the 
liberty ,or to have 
Ante, *3*. 

erefl fcaf- 
ioids on lus own 
ground, and 
thereby commit 
a r nth nee to /?. 
and arbitrators 
award that the 
fcifTuidj Hull be 
removed, the a- 
ward is fufli- 
cicntly certain, 
though it do not 

fay by zi'bcm j 

tur it lhall be 
intended by jf. 
onwiiofe ground 
they art erefled. 

* [*4s 1 

2. Vent. 242. 

1. Salk. 76. 

2. Ld. Ray. , 
1016. 

Kyd, 134. 

1. YjM. Abr. 
143, 144. 

Poll. 31,1. 

9. Co. 54. 59. 


TT 



AtMOTl 

egrinfl 

lUAMl. 


Cafe 360. 

An aftion lies 
for certifying a 
wrong record. 

9 . Mod. 126. 


Cafe 361. 

Ifm indiftment 

be removed hy 
the profreot' r 
Into the h.ns’4 
bench by CiH.o~ 
rtvi our of L:n- 
dmar M-'JJ.'yx, 
the dtfuiJ.inr 
muft enter into 
a recognizance 

to try it the fjr.ie 
Term, or at the 
Sittings after ; 
but if removed 
out of any ether 
county he is 
without day, 
and .f lie do ret 
appear p>-octf» 
ft ail lifie till he 
he outlawed ; 
but if the de¬ 
fendant remove 
an indifl.ncnt, 
lie rauft enter 
into a recogni¬ 
sance purluant 
to 5. mil. & 

pt-trj, C ». 

*[246 ] 
S. C a. Ld. Ray. 
?o8a. 

.S.C. x.S 652. 
S.C. 11 Mod. 33. 
>, Salk. 380. 
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Holt, Chief Juftlce x feemed to be of this opinion. 

But Powell, Powys, and Gould, Jujlices , clearly centra * 
for when they declare it to be a nuifance, and that it fhould be re- 
moved, who (hould remove it but he on whofe ground it is ? And 
though in point of law any perfon may remove what is to his 
nuifance, yet in the cafe of an award, which is by judges of equity 
as well as law, it mult be intended that it was to be.done by the 
party on whole ground it was. 

Judgment for the plaintiff. 

Holt, Chief JuJlice x dubitante ut fupra. 

Anonymous. 

nER CURIAM. Upon a writ of error, if the clerk below will 
* certify the record wrong, an action on the cafe will lie againft 
him for it; and if he make no return, the plaintiff may have a 
writ of executionc judicii out of chancery. 


The Queen againft Sir Jacob Banks, Knt. 

A N indictment was found againft him at the quarter- 
feifious of Bcrkjbire , fur an affault upon Mr. Culpeper , in 
TVindfor Cj/ile. 

The indictment was removed up by certiorari at the fuit of the 
profecutor. Both he and the defendant took out prot oil us, made 
up record*, and took warrants of niftprius to try it at the next 
agrees after removal. The profecutor not thinking lit to carry it 
on, the defendant put in hi's record, and was tried and acquitted. 

And now a new trial was moved for by the profecutor j for that 
when an indittment is originally preferred here above, or found 
below, and removed up here by the profecutor, the defendant 
cannot carry it down to trial .until after a default in the profecu¬ 
tor, nor even then without application to the Court,ond leave had. 
It is fo in the cafe of an information qui tarn, becaufc, as the Book 
fays («), it quodammodo concerns the queen ; a fortiori thenwilkjt 
be in the cafe of an indictment, which altogether concerns her. 

* To which it was anfwcrcd, that there is a great difference 
between an indictment and an info' motion for an uidiflment x being 
a charge by the oaths of twelve men, is much heavier j and a 
perfon ought to be allowed all imaginable fpeed to clear hiuifeifqf 
it, and not be continued under fuch an imputation until the profe- 
cuior thi.'.ks fit to bring it to a trial ; but an inf or mat on is a bare 
fuggeftion, and therefore is more eafily refted under. 


(«} Vkf* 2. Leon. ire. 


Another 
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Another objection was made, that fuch a courfe, if tole- in in&amtnu 
Yatcd, would be of great mifehief, for then the mod profligate often- ww, 

dert would get themfelves acquitted by furprize, or over-haftening 
the trial, without allowing the queen convenient time to manage defendant cut 
her prolecution. pray a tufa 

without a war- 

It was anfwered, that there could be none, becaufe, in crown rant from tub 
caufe c , there cannot be nifi prius or tales, without a warrant from ATT0BNIT 
THE attorney general, who will be fure to grant none if he G * N * RAI - 
find 3 ny fuch danger ; and that fuch a thing may be at leaft by * a ™p V *' M 
confent appears by the cafe of The King v. Jones (a), and the gull^N.” 3 to*, 
granting a nifi prius amounts to a confent. 

Per Curiam. Before the late flatute of 5. & 6. Will. & 

Mary , c. 2 . concerning removals by certiorari , if the defendant 
had removed an indictment from any county except London and 
Middlefcxy he was fine die out of court, and only to be brought in 
upon proefs , whereupon he might have been outlawed \ but in 
that cafe the defendant might have come in voluntarily if he 
pleafed : but if the indiftment had been removed from London or 
Middlcfex by the defendant, there he mud have entered into 
a recognizance to carry it down to trial the fame Term, or the 
fitting after (h) ; and in imitation of this praftice in thefe two 
counties the late aft was made, whereby the defendant, upon 
certiorari brought by him to remove an indiftment out of any 
county in England, muft enter into a recognizance to carry it »• Salk 380. 
down and try it at the next affixes, bccaufe of the great delay of 1 Hawk> c - 
juftice occafioned by the other courfe ; but if the profecutor do £ h '* 7 ' { ‘ z6 ‘ 
remove it up, the defendant upon pleading docs not enter into a j. Burr. s4 . 
recognizance to try it, and that begets the queftion, Whether, 3. Burr. 146*. 
notwithftanding, he may immediately carry it down to :al ? »■ Btc Abr. 

353 - 

AnJ it was allowed here, that this being removed up by the 
profecutor before plea, the defendant was out of court, and fuse die, 
and might be bt ought in by frocejs (c), or f.ied to an outlawry, or 
if he pleafed might come in voluntarily ; and that if .in indift¬ 
ment be found here, the defendant epon pleading ft)ail give fecu- 
rhy to try it. 

Et pfr totam Curiam, after great confideration, it was 
rcfolved : 

First, That in civil aftions the defendant cannot carry down 
a cuufe to txial by provilb until after default in the plaiin iff (</',ex¬ 
cept in fpecial cafes where the defendant is in foinc rcipect in 
the nature of a plaintiff; as in qua re imped, t, in repiev.n , and in 
pr oh. bit ion , to have a writ to the bilhop, return, or ciu.fultaticn. 

(a) i.Ktb. 195. («/) 1. Lev 5. Dyer, 215. a. Hawk. 

\p) a. Hawk. P. C. ch. a7, f. 26, P. C. ch. 41. f. io, 

(r) Staunrf. P. C. 70. ?. S..lk. 61. 

4. Hawk. P. C. ch. z^. C 88. 

Z 4 Secondly, 
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*Ko trial by pro. Secondly, *There cannot be a trial byprovifo in the king’s 

^>in the king’, ca f C) becaufe there can be no laches in the king. 

May by confent Thirdly, A defendant may at the firft inftant, by confent ot 
of profecutor. the profecutor, carry his caufe to trial, where the queen is party. 

be here j^ ialmU ^ Fourthly, That all caufes of the queen in this court muft be 
at r, sec. tr j e( j at THE BAR} if jvIr, Attorney will not grant a warrant 
~ P- C- °f rnfi prius. 

A wf prim is a Fifthly, That that warrant in its nature is no more than a 
ccofent. confent that the caufe may be tried in the country, but not that the 
defendant (hall carry it down irregularly, or contrary to the ufual 
courfe. 


tfiffriui fuper- 
feded, if granted 
by furprizp. 


Sixthly, That if Mr. Attorney grant a niji prius by fur- 
prize, and after fhew that to the Court, they will fuperfede it. 


A . d '**? dam in Seventhly, which was the main point in this cafe, that in all 
eetdngs, inw- ‘ nc ^ mcnts or informations here, or indidments removed hither 
dertqhaftentri- ty the profecutor for treafon, felony, or any inferior offence, the 
at, mart apply to defendant has no other way to haflen on his trial but by applica¬ 
te Cpurt. tion to the Court} who, upon hearing the reafons of Mr. At¬ 
torney, will, as they fee occafion, either give him further time, 
or fix him a diiy peremptorily for the trial, or give the defendant 
leave to bring it on himfclf. 

And per tot am Curiam, A new trial was granted. 


A defendant And the Court dire&ed it for a rule hereafter, that a 
cannot carry a defondant fhall never carry an indictment, removed hither by the 
trial without P ro ‘ LCU tor, to trial without leave of the Court, 
leave of the .Court.—Carth. 499. 507. 


Cafe 362. French’s Cafe. 

Bail may detain Tj'RENCH had been arrefted at the fait of feveral prrfnns, and 
*&r "Co "?** 1 •" ^ ba< ^ g jven * n ba * b The bail having charged him with an action 
order to^furren- °^ our thoufend pounds had him taken up in the City, and commit- 
der hi.il to the te d to the Poultry Comcter, in order to remove him by 
proper prifon habeas corpus , and render in ciifchnrge of rhemfelves to the prifon 
in difeharge of 0 f the king’s bench, where the original actions were brought. 

reco c £ v n c ' n It being circuit-time , and all the Judges out of town, before the 
though he™" . bail could ren . der him he was charged with the queen’s debt, 
charged with a 1 he bail having now brought a habeas corpus to remove him up, 
debt to the and render him, 
cxown, and 

the attorney ge- THE ATTORNEY Cvy.NERAL oppofed it, becaufe THE QUEEN, 
nerai oppefes as he alledgcd, might cho«fe her prifon, ami the compter was 
the A*Ami«/■/*!. la f er t h an t h e marlhal’s prifon ; and he quoted the cafe of Villa? c 
s. c. 1. hoik. Vt Clayton as a precedent for hitn. 

35 J- 1 

Ante, ifs. 1. Cro. 389. a. Hale, 1*7. 1. Com. Dig. “ Bail” (A.), a. Hawk. P. C. ch. 15. f. 3. 
Ray, C03. Stra. 641 1217. 
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FtXMCR’t 
Case. 
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* Stillingflcet againft Sir Harry Parker. Cafe 363. 

AT a trial at bar in eje£tment thequeftion was upon the Toproveafeaft 
time of the commencement of a leafc, which was to com- madc to ™* 
mence upon the determination of a lcafe, then in being, to S$ueen 
Elizabeth. mentofit mull 

To prove fuch a leafe to the queen, an antient look , in which Ante°i* Ced 
were entries of leafes of the premifes ever fince Henry the n ‘ ’ ** s ' 
Seventh’s time, and which was found among the evidences of 
the bilhops (this being bi(hop’s land) was offered in evidence. *.Salk. 690. 

It was oppofed, becaufe it is not fuch good evidence as they L^Ray 7*9 
might have had, for this being a leafe made to the queen muff I2 gi. 
have been inrolled, and fo they might have brought a copy of the Stra. 161. 
inrollment. 

It was anfwered, that to prove the leafe a good leafe it would be 
neceflary to produce a copy of the inrollment (a), becaufe, with¬ 
out inrollment, the queen could not take \ but that to prove a 
lcafe in fa& this ancient book is good evidence, and that was 
what it was offered for. 

Yet by the Court, Inrollment is better evidence of a leafc 
in fa& than the book j and therefore it muff be produced (b). 


But per Curiam, If he had been taken up by the queen 
firft, there might be feme reafon that they (hould not for their own 
cafe leffen the queen’s fecurity of her prifoner, and that the queen’s 
intereft, concurring with that of the fubjeft, (hould be preferred j 
but on the other hand, the bail having taken him up here, the 
queen taking advantage thereof in charging him with her debt, 
ought not to prejudice them. 

And he was turned over. 


(a) By the ftatute to. Anne, c. 18. 
< Where in any pleading any fuch inden- 

* ture of bargain and falc as is required 

* to be inrolled by the 27. Hen. 8 . c. 16. 

* thall be pleaded w.th a frtfert, the 
1 perfons fo pi' ading may produce, to an- 

* fwcrfuch frojot , as well againft the 

* crown as againft ary other perfon, a 

* copy of the inrollment of fuch bargain 

* and fair ; and fuch copy, examined 

* with the inrollment, and tignid by the 

* proper officer having the cuitody of fuch 

* inrollment, aid proved on oath to be 


“ a true copy fo examined and iigned, 
“ (hail be of the fame force and eft eft as 
“ the faid indenture of bargain and fale 
“ were and (hould be of, if the fame 
“ were in fuch cafe produced and (hewn. 

{!>) See the cafe Vickery v. Farthing, 
Cro. Eliz. 411. S. C. Moor, 45a. 
Langham v. Laurance, Hardres, 180. 
Thuile •». Maddifon, Stiles, 462. Eden 
v. Chalkhill, 1. Ktb. 117. Holcroft v. 
Smith, a. Frecm. 359. Kirby «. Gibbet, 
a. Keb. 294. 


Anonymous. 


Cafe 364. 


P ER CURIAM, 
will. 


The queen cannot be tenant at The queen can. 


not be tenant at 
will. 


4. Com. Dig “ Eftatei** (H.a.), 

Burkmire 
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Cafe 365. 


If/k shoot to 
lure a horfe from 
AaurtiT. (in or¬ 
der to encourage 
Jf. to lend the 
korfc) fay to 
Km, « Let A. 
“ bewtktkwjt, 
•• and I urder- 
« that in 

** JhnU re-detrvtr 
* it to pu faft- 

« /y,” this isi 

tolfotcral promft 

withins9.C*r *< 
c. 3. and oW, 
it not bting in 
narilirg. 

S. C. 1. Salk.27. 
S. C. 3. Salk 15. 
S.C. Holt, 6c6. 
1. Salk. 280. 
Skin. 326. 

1. Fac. Abe. 75, 
76. 

2 . Ld. Ray. 
is. Mod. 250. 
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Burkmire agahifi Darnell. 

Eafter Term, 3. Atine, Roll 64. 

A N action on the case. The declaration Hated, that in 
•A coniideration that the plaintiff, at the requeft of the defendant, 
would let a certain gelding of his out to hire to J. S. the defendant 
undertook that the faid J. S. would re-deliver it to the plaintiff; 
that he accordingly did let him out his gelding; but that J. S. never 
re-delivered him. 

At the trial it appeared upon evidence, that f. S. came to the 
plaintiff to hire a horfe from him ; that the plaintiff, miftrufting, 
was unwilling to let him have his horfe j and that thereupon the 
defendant came and deftred him to let him have it, and faid that 
he would undertake that J. S. fhould re-deliver him fafe. 

The Chief Justice, doubting whether this promife was not 
void by th ; ftatute of Frauds (a) and Perjury , it being not re¬ 
duced into writing, directed a verdict for the plaintiff, but faved 
them the matter to be taken advantage of above. 

Darnell, Serjeant , now argued, that it was void by the ffatutc 
29. Car. 2. c. 3. If the words had been, « Let him have the horfe, 
« and if be do not re-deliver him I will ” that had been plainly 
within the ftetute, for it is anfwcring again ft the default of another j 
and the undertaking here is the fame in fubftance, for it is, that he 
lhall do that which by law he was bound to do, and that is anfwcr¬ 
ing for the default of another. Indeed, if the whole credit and 
reliance had been upon the defendant’s account, fo as the plaintiff 
could have no remedy againft J. S. for the non-delivery, it had 
been otherwife. And* he quoted a cafe in thefecond year of the 
late king and queen, where it was refolvcd upon this difference, 
that where the plaintiff has an action againlt the party for whom the 
undertaking is, no adion will lie againft the undertaker, without 
the promife be in writing ; but not where no a&ion lies againft 
the party, for then the whole credit is entirely upon account of 
the undertaker, and the other is looked upon as his fervant,and the 
fale and contract, in judgment of law,are to the undertaker, though 
the delivery be to tr.e other party as his fervant: as if A. come 
to B. and tell him, “ Hire your horfe to f. S. and I will fee you 
« paid the hire” there the hiring is to A, and not J, S. who is con- 
fidered as a fervant to A. 

Raymond contra. I agree the difference taken by M*. 
Serjeant, but will make a quite contrary inference from it; 
fo the point between us muft depend upon the fact of the agree¬ 
ment, and yet I would diftinguilh upon the faid diverfity. It is 
faid, that where an action lies againft the party, it will not lie upon 
a parol promife againft the undertaker; and that is true, where an 
action lies againft him upon the original contr .twk or agreement 3 


(o) %tj. Cor. t. c 3. 


but 



Michaelmas Term, 3. Queen Anne, In B. R. 

but where an aftion lies againft hint upon a matter collateral >«»*«»» 
to the contrail, I deny the rule. The words of the ftatute (hew, W# 
that the undertaking made void is an undertaking for the party’s AaN **-*- 
performing the original contrail: and here, upon the original 
contrail, no aition would lie againft J. S. for not delivering back 
the horfe; though indeed if he refufe to do it upon requeft detinue 
or trover will lie againft him, not upon the contra it ^bnt upon the 
fubfequent tort of keeping that from us which of right we ought to 
have, and which belongs to us. 

Curia. Clearly the words “ default of another,” in the ftatute 
29. Car. 2. c. 3. is the default of another in performing his contrail; 
and if the whole credit be not entirely given to the undertaker, 
fo as no remedy lies againft the party upon the contrail, but that 
the undertaker comes in aid of the credit given by the contrail to 
the party, the undertaking will be within the ftatute. The Court 
alfo agreed the cafe put by Darnell, Serjeant ; and further faid, 
that if two perfons go to a draper, and one of them fays, « Let this 
« per [on have fo much cloth , and Vllfee you paid" there the fale is 
to the undertaker only, though the delivery be to another by his 
appointment} but if the contrail be made with A. and the vendor 
fcruplc to let the goods go without money, and B. come to him 
and defire him to let A. have the goods, and undertake that A. 

(hall pay him, that will be a promife within the ftatute. So the 
whole queftion will be, Whether the plaintiff had any remedy 
• upon the contrail againft f. S. 

And Darnell, Serjeant , infilled on it, that there is a remedy 
upon the bailment againft J. S. by contract in law. 

* But by Holt, Chief Juflice, and Powell, JuJlice , There # r 2 zo 
is no fuch thing as a contrail or promife in law , though there be 
fuch expreffion in fome books. 

At another day they declared, that, upon a conference with 
the other Judges, they had had great debate, and variety of opinions 
on this cafe, and that many thought it out of the ftatute; for this 
rcafon, that the horfe was let out wholly upon the credit of the 
defendant that it ftiould be rc-delivcred. But WE (fays he) of this 
court ARE UNANIMOUSLY agreed, that it is within the ftatute; 
for it is an undertaking for the act, and to make good the default 
of another. It has been objected, that, if the party did not re¬ 
deliver him, the plaintiff had no remedy againft him upon the con- 
trait) except only in trover and converfion upon the fubfequent tort 
in cafe of demand and refufal, and that therefore they did not think 
. him within the meaning of the ftatute, becaufe it is a remedy 
accruing from a wrong after the contract} but there is a way to 
charge him upon the original delivery or bailment, for the bailment 
is fuch as in its nature required a rc-dclivery, and if the bailee 
will not re-deliver the thing bailed, the proper and only adequate 
remedy is an action of detinue againft the bailee. I herefore this 
-promile of the delcndant’s, that 7 . S. Ihculd re-deliver the horfe 

bailed. 
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* 

Burk mii» bailed, for which there lies a remedy againft the faid J. S. upon 
the bailment is a collateral promifiy and therefore a promife to 
arnkll. an |- 1(Ver f or the aft and default of another, and by confequence 
within the ftatutc. So if two come to a fhop, and one of them 
contract for goods, and the feller do not care for trufting him, 
whereupon the other fays, “ Let him have them , and I will under - 
“ take he Jhall pay you ” that is an undertaking for the aft and 
default of another, and within the ftatute. But if the proinife be, 
** I will fee you paid or “ 1 will be your paymafler” it is other- 
wife. 

And, by the whole Court, the verdict was fet afide (a). 

(.1) See Jones *>. Cooper, where a pa- is held a collateral promife within 29. 
rol promife made bcjlri .Wti'erj of the Car. 1. c. 3. Cowp. izj. 
g. ods, “ I will pay you if he do not,” 


Cafe 366. 


Davy againjl Salter. 


Ifa V) lilift'jui- P'RROR from the court of common pleas on a judgment by 
ry be returnable default there. 

fra TWcitofit, . . , , , 

which is cn a The error infilled on was, that the writ of enquiry was executed 

Sara.y, and is after it was returnable. 

returned to have , . 

been executed i he writ was returnable “ in Tret Sept. Trtn. which is 
on thefucceed- a Sunday ofneceffity, and was in that year on the thirteenth Juiify 
mg day, Mc.n- ailc j ; t was returned to have been executed on the fourteenth * 
rnret th fcund!d J unc ' w b«ch is the day after, when the fheiiiFs authority by the 
thereon is trro- writ was determined. 

"cun svdUahe T he Court muft take .judicial notice of the commencements 
notice of thUdf- and return-days of all Terms, as well fixed as moveable, and this 
fra judicially, they cannot do without likewife taking notice of the days of the 
although 1 htre month cn which thefe days fall. You muft take notice of the 
con!me »’ cer nent of Eaf.cr Termy which muft be by taking notice of 
It be not a ironed Eajler-Day t cn which it depends. * Eajler-Day is the fir ft 
for error on the Sunday after the full moon next after the twenty-firft of Manh ; 
record; for the and if that full moon happen on a Sunday^ Eajlcr fhall not be until 

bound* to ni e a ^ ter ' By the fame reafon you will take notice of 

notice of the Trinity Term, its beginning and returns, and that Tret Sept, 

commencement Trinit otis muft be on Sunday , and what day of the month that 

and return days Sunday is, and you will find it on the thirteenth of June this year, 
pfaUthe Terms. n f which this judgment is : and Gage's Cafe , as in Co. Ent. 252. 
* [ 251 ] Mod. 402. 1. Roll. 595. were quoted, and flrongly relied on. 

s^c. a. Salk. Eyre cr.ntra. The Court cannot take notice of the day of the 
S. c. 3. Salk, month. It is held (a)y that the Court fhall not lake nctice even of 

346. Ante, 148. 159. 196. Cro. Car. sj- >• Roll. Ahr. *•). 2. Jones, 228. 6. Com. Dig. 

Retorn” (C. 1.). Sellon’s Prsft.cc, 13. t. H. Bl. Rep. 628. 1. D.mv. 683. 2. Danv. 254. 

Fanfl. 17. Ld. Ray. 4.281. 870. 1142. 1557. 

(•«) 1. Crc.275. Jrncs, 300. i. Roll. Abr. 595. Yelv 140. 


fixed 
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fixed feafts. He urged, that Tres Trin. in law is not a day of 
return) or at lead that the Sunday being not a dies juridicus (hould 
not be reckoned, and it then would be well, for a writ may be 
executed on the day of its return ; and for this reafon the ejfoins 
. are kept on the Monday: and the reafon feems to be, that when 
Sunday is no legal day, the Monday (hall fucceed in its place ; 
and in the common pleas they always take the Monday to be 
in menfim Pafcha. If themife be joined on the mere right, where 
the appearance muft be on the firft day, it muft be, that the Monday 
is the firft day, or elfe the party could not lave himfelf. This 
feems confonant to reafon, and the firft inftitution of the thing ; 
for it would be abfurd to appoint a day for appearance which the 
party could not poffibly appear at, and Sunday never was a juridi¬ 
cal day (a). This is the more reafonable, becaufethe firft return Carthew, 504. 
is Craft. Trin .; and in Cro Jae. (A), the Monday is faid to be 
the day of Tres Trinitatis ; and the fame in Cro. Car. (<■), viz, 
that the dies Luna is the day of Tres Trinitatis j and all returns 
of writs adjourned to that day. It is obje&ed, that the Sunday is 
always reckoned in the computation of the quarto die pojl ; and the 
firft and fourth day are taken in inclufive. But I anfwer, that all 
the ottaves and quindenas are not inclufive of the firft and eighth , 
or fifteenth ; as in Eafter Term, quindena Pafcba does not take in 
Eafter-Day , but is exclufive of it; and fo is ottabis Trinitatis of 
Trinity Sunday , as is apparent from the entries , which arc, “ d die 
w Pafcha in quind. dies “ a die Trin. in ott. dies and “ d” 

• is always exclufive of the terminus a quo j and it is very odd to in¬ 
clude the day of return in one of the four days of the quarts die poft \ 
for poft is like wife exclufive ( d ). Then all judgments muft refer 
to the firft day of Term j and if fo, this judgment muft relate to 
a Sunday , except it be agreed that Monday (hall fucceed in its 
place. If a fare facias be returnable in the common pK'.s Tres 
Trinitatis, the entry is, et modo adhunc diem sen .ice r diem 
Luna •, for if it be underftood Sunday, it will be void. 

Holt, Chief Ju/iice. If the Sunday happen to be the quarto 
die poft, it muft of neceflity go to the Monday, bee -.ufe it cannot 
be kept on the Sunday ; and fo of ejfoins ; but all quindenas ar.d 
ottaves are inclufive of the firft and eighth, or fifteenth day : lo 
eel ah. Hillari: is the twentieth * of January , and Hilary Day is * [ 252. ] 
the thirteenth ; and here, where wc proceed de die in diem, we 
never enter “ a die S. Trin. in otto” or “ quind. dies” but 
«* die Luna , fjfc. poft feftum.” As to the relation of judgments, 
that is for neceflity to the firft juridical day, which is Monday, 

Sunday being none. The calendar is fettled by law, and 
is part of the law (e), and the moveable Feails by the calen¬ 
dar, though not altogether according to the rule in it. If a writ be 
returnable quind. Pafcha, we muft furely take notice of it {/ ), and 
fo muft all thofe whom it concerns. Suppofe upon forfeiture cf 

(</) See Makepeaces. Dillon, Foit. 363 
(<) Cro. Eliz. 127. 1. Leon. 32S. 

(/) See ante, 41. S6. 160 it,6. 

itlues, 


Datt- 
agamfl 
Sal1>«. 


(«) Britton, c. 5. 
( 4 ) Cro. Jac. 16. 
\t) Cro. Car. 21. 
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P*** iflues, or faving, or keeping of days in a real a&ion ; and Gage's 

Cafe (a ), and that of Fijh v. Brackett (b), are unanfwerable : 

AX.TBB. ^jj e j\rf 0 H( i a y i s no t the Tres Trinitatisy but the Sunday is it, though 
1. Inft. 135.3. j n Ca f es 0 f neceflity it be kept on the Monday. Some years ago 
and 106. ,S9 ’ Mtdfummer-Day happened to be on a Wednefday , which Should 
Id, Ray. 353. have been the laft day of the Term ; but being a dies mo, upon 
*81. 4S0.1557. great confideration the day following was kept. By the Statute of 
22. Hen. 8. c. 21. Trinity Term is to begin the morrow after 
Corpus ChriJH Day , and therefore we do not come here the fourth 
day. And he quoted a trial at nift prius , which was fet afide, 
becaufe it was die Luna in menfem Pafcha. And though “ a” be 
generally exclufive, and the entry in the common pleas in all 
cafes of original be “ a die Luna , tzfc.” in all proceedings on ori¬ 
ginal, yet it is taken inclufive. 

Powell, Jujlice. Gage's Cafe is very Strong againft yotr; 
but I believe there are many other cafes contrary, and therefore it 
is fit to fettle it fully. The practice of the common pleas will be 
a good guide in a writ of error from thence. In cafes of neceflity 
things are done on the Monday (c), as on appearance in a writ of 
right , where the law allows not of a quarto die pojl: a Sunday 
never was nor is a dies juridicus (d) j but there is no neceflity iu 
this cafe. 


Curia advifare vult (r). 

W 

( 4 ) Plowd. 266. 

(r) Sec Swan v. Broom. 3. Burr. 1600. 

(</) See 3. Burr. 1597. and Maddox 
Ext btq. 5 51 . 

(r) In S. C. 2. Salk. 626. it is faid, 
that Holt, Cl ief Jufliie, was of opinion, 
that this was not a cafe of ncctjfuy, becaufe 
the WT<t might have been executed boner, 
or returned at another day ; and in S. C. 
3. Salk. 346. that he was of the fame opi¬ 
nion as in the cafe of Harvey v. Broad, 
ante, 14S. 159. 196. in which cafe 


the judgment was reyerfed, S. C. a.- Salk. 
621. See alfo Lord Cornwallis v. Hoyle, 
where it is held, that a writ of enquiry 
executed on a Sunday is void. Fort. 373. 
A capiat was returnable in three weeks 
after Eafttr , vis. on Sunday, April 29, 
and on Monday, Ap'd 30, the de¬ 
fendant wa* arrtftcd, at eight o’clock 
in the morning, and detained by the offi¬ 
cer till ten o'clock: and the Court held the 
arrelt and detainer illegal, for it was after 
the writ was returnable, Leveridgc *. 
Plaiftow, 2. H. Bl. Rep. 29. 


Cafe 367. 


Parker againft Clerk. 


If a parijb-tltrk 
fue churchwar¬ 
den in the fpiri- 
tual court for 
money due to 
bun by cuftm j 
j» uere. If the 
Court will grant 
a prohibition on 
the tugeeftion 
that there is no 


A SUIT was inftituted in the spiritual court by a parijh- 
chrk againft the churchwardens for fo much money by 
cuftom, due to him yearly, and leviable by them upon the pa¬ 
rishioners. 

A prohibition was moved for upon fuggeftion of no fuch 
cuftom. 

It was objected, that if there be no fuch cuftom they 
Should have pleaded it below; and if, without receiving that plea. 


fuch cujtvm. 

S.C. 3. Salk 81 s. C. Sett. U Rim. 195- s - c - Ho,t > 599 - Gcdol. Abr. 167. 192. a. Rdl. Abr. 
227. 234. 386. 2. Bruwnl. 38. Cr0.Jac.670. Mar. ici. Bin. 142. 304. Ld. Ray. 43$. 

to. Mod. 1a. 1. Burr. 314- Cowp. 423. a. Bum 104 v 
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they would proceed, then would be the proper time for a prohibi- P*»*n 
tion ; but they came for a prohibition too late, viz. after fentcnce. 

Holt, Chief fujlice. I know no cafe where one comes too 
late for a prohibition after fentence (a) but that of fuing one out 
of his diocefc. Indeed, if a fuit be there for a modus % and the defen¬ 
dant plead payment, he comes afterwards too late to plead or fug • 
geft that there is no modus y becaufe he has admitted one by pleading 
a payment. But * here the matter lies : here is a duty not fpiri- * [ 253 J 
tual but temporal, and to a temporal perfon, for fuch is a parijh- 
clerk ; and therefore wc grant mandamus to reftore him to his 
place. This duty is founded upon a cuftom ; and if there be fuch 
a cuftom, he is not without remedy at law ; for he may have an 
a&ion on the cafe for not making a rate and levying j or :f they do 
levy it, and not pay him, he may have an indebitatus for money 
received to his ufe. 


But the other Justices doubted, looking upon the clerk to 
be an eeclefiajlical perfon , and in inferior orders, and that as fuch 
he might fue in the (pi ritual court for a ftipend or penfion. 

And a diverfity was urged from the bar in the point of a fpiri- 
tual perfon’s fuing in the eccleiiailical court for a penfion y viz. that 
he might well do it only in the cafe of penfions originally granted 
or confirmed by the ordinary ; but that where a penjion does 
not originally commence by the a£t of the ordinary, there it 
cannot be fued for in the fpiritual court: as if one fhould grant an 
annuity to a parfon, he cannot, as was faid, fuc for it in the fpiritual 
court} and for this was quoted Cclicr’s Cajs (g). 

Holt , Chief Jnjiice. There is no diverfity. But what flicks 
with me is, wnether they have oiiginal juriidiflion he; which 
without doubt they have not, if they do not make the clerk a fpi¬ 
ritual perfon, which will be hard to do : and if they hav.*- not ori¬ 
ginal jurifdi&ion, one is never too late for a prohibition. 


A fpiritual per- 
fco may fue in 
the ecck-uaftieal 
court for a pen- 
JLitti although not 
originally grant¬ 
ed or confirmed 
by the ordinary. 

a Jnfl. +87. 
Cro. jac. aiy. 
z6q. b66. 

Cro. El. 810. 


Per Curiam. An adlion on the cafe will certainly lie againft 
the churchwardens upon fuch a cuftom : as if the bailiff or reeve 
of a manor be bound by cuftom lo collect money, an action on the 
cafe will lie againft him for not doing it, and indebitatus after it is 
received. 


Square quid inde venit. 

(a) Where after fenrence prohitition (£) Cro. Eliz. 675.—But fee the cafe 
lies, &c. Vide Show. 158.173. Firefl. of Dr. Goochc 1. the Biihop of London, 
148. Hob. 79. Port. 253. Ante, 1t. a. Stra. 879. 
i. Sid. 33*. 65. Win. 8. 1. Ro. R. 

80. a.Ro. 318. Nuts k frmr tdi- 
tun. 


Tilulen 
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Cafe 368. 

|f a prisoner in 
cuftody of the 
marfliaion nwjfcr 
fnetfi efcape, 
and being re¬ 
taken on an 
qfcape warrant 
VOder 1 . Anne, 
c. 6 . is commit - 
ted to Newgate, 
and difeharged 
therefrom on his 
entering into an 
agreement with, 
bytheconfentof, 
Us creditor, he 
cannot be re-ta¬ 
ken on a fecond 
efcape warrant 
for not perform¬ 
ing his agree¬ 
ment, or detain¬ 
ed on his being 
afterwards in the 
cuftody of the 
snarihal at the 
Aift of another 
creditor. 

* [ 454 ] 

S. C. z. Salk. 

* 13 . 34S- 
S. C. 3. Salk. 
150. 

Ante, 21. 63. 

95- x 54- 
Tidd, 193. 

Sin 410. 4x3. 
3. Com. Dig. 
“Efcape" (E.) 


Tilfden againfl Parfriman. 

HpILSDEN being now in Wrty^a/eupon the warrant of a Judge, 
1 upon the ftatute 1. Anne, c. 6. (a) againil prifoners efcaping 3 
and the regularity of that matter being now referred to Mr. 
Clerks to examine. 

It was reported to him, that Tilfden had been indebted to 
Parfriman , and in prifon of the marshal at his fuit, and had 
efcapcd, and being taken up by. a warrant, lay in Newgate ; that 
afterwards Parfriman and he came to an agreement, whereupon, 
upon payment of a fum certain in hand, and a promife to make 
other payments hereafter, he contented to have him difeharged oilt 
of Newgate ; that afterwards Tilfden not performing his agree¬ 
ment, Parfriman endeavoured to get him arrefted, but could not; 
that he was arrefted at the fuit of another, and committed to 
the marshal, who let him efcape voluntarily; that afterwards 
he paid that plaintiff, but had no legal difeharge from him ; that 
Parfriman hearing of the newarreft went to the marshal, and 
alkcd him, If he hadfuch an one in his cuftody ? who anfwered, 
“ Yes that he thereupon entered an aftion againft him in the 
hook that is kept in the king’s bench office, and afterwards 
got him arrefted by procefs of * the court of king’s bench, and 
kept him in cuftody thereupon until he got a Judge’s warrant, 
whereby he was carried to Newgate, 

The commitment by this warrant was what was complained of. 

Darnell, Serjeant. The difeharge out of Newgate is 
no difeharge of the firft aftion for the efcape on which he was 
committed to Newgate ; for the plaintiff, upon the efcape out of 
the cuftody of the marshal, had his eleftion to- take the party 
upon a new aftion, or upon a warrant under the late aft, or to 
have an. aftion of efcape againft the marshal, and the taking 
up upon a warrant will be no difeharge to the marshal ; 
therefore the firft aftion remains ftill undifeharged, and the 
marshal may take him up thereupon \ and if fo, he is now 
wrongfully at large, and may be taken up by a Judge’s warrant, 
as has been done. 


But per Curiam, If one in cuftody of the marshal 
efcape, and is taken upon a Judge’s warrant, that is no new im« 
prifonment, but a continuance of the old ; and a difeharge of that 
commitment will be a difeharge of the firft ; but if he had efcaped 
Ante IC4. out count yj ail without the content of the jailor, there the 
5*Mod. S »3». niarflial might retake him : as if one be in cuftody of the marfhal 

4,3. for debt, and efcape, and after the fame plaintiff takes him up 

upon another debt, and lets him go again, yet the marfhal may 
yetake him fpr the efcape. 


(a) See ante, 154. 


Th* 


/ 
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a 

% The Court agreed, that if a rr\an be in cuftody*twa.Terms Prifonet, how 
without a declaration, he lhall bc.dilcharged upon filing common £0 iLdaration 
kail* in two Term*. 

I. Salk. Z13, 314. 3. Salk. 150. 

And the wa^ to charge one in cuftody in Term-time is by filing The way to 
a bill agaihft him, and delivering a declaration to the turnkey: 
after which he muftlic two Terms, as to that party, before he can and in 

be difeharged on common bail. Vaeatnn. 

But in Vacation , there is no way but to make an entry In the Tl<w » x 9 6, 
book that is kept in the office of a remanet in cuflodid marefchalli ad 
fcSl. dc y &c. and that is fufficient to charge him ; but to make that 
fuffice, the party muft be actually in jail, and not efcaped ; for the 
■ reafon why fuch entry is allowed good is, becaufc of the neceffity 
of the filing, the party having no other way to charge him when 
he is in actual cuftody ( a ). 

But upon an efcapc there is not that neceffity, for he being at Time for da* 
large may be arrefted. Indeed, ifthemarfhal will own a perfon to daring on a rt- 
be 111 his cuftody who is not fo, that fhall conclude him, and fubjedt “P** 0 "- 
him to an efcapc •, but fuch confeffion of the marfhal ought not to * u ‘ 
be conclufive to any but himfelf; and it is againft a principle of 
»the law to charge a man in cuftody who is not in cufloay; and the 
mifehief of it would be very great. And this cannot be called 
taking advantage of the party’s own wrong ; for his efcaping out 
of prifon, where he is in cuftody at the iuit of A. cannot be any 
"wrong to B. though he be thereby deprived of the advantage of 
charging him in cuftody. 

Indeed, if the marfhal fufFcr one to be in and out at times, and Sec Jaqnes *. 
during fuch time he is charged by a remanet , &c. though lie were wilkinfon, 3. 
actually out of prifon at that time, yet if he returned in again, that ‘ lermR, P- 39 ** 
will be quaji a continuance of the nrft imprifonment ; and by fuch 
return he may have notice of the charge: and the meaning of the 
ftatute whereby * the marfhal is to acknowledge what prifoners * r 4 f 
he has, is only in order to charge himfelf. *- *5 J 

And per Curiam, Thefecond imprifonment in Newgate 
is irregular; but we cannot take notice of any thing until the 
warrant be returned : and the queftiou will be. Whether we will 
relieve on motion, or put you to your audita querela ? 

(a) The method by which a prifonir “ for the defendant, being in cuflody, 1 
may be charged in cuflody With a m “ aty of(be declaration a, oftheprcced, 
fiat in Vacation, time underwent great con- “ mg Term ; and to make an affidavit 
lideration in thecafc of Hutchins t. Ken- “ thc-.eof i and there Is r.oociaficn fora 
rick. Trinity Term, 33. Gro. 2. and “ hwe-is corpui " But fee Rule Eallrr 
„ Loan Mansfiecp deliveied therifolu- Term, 15. Geo. 3. “ No dech'.aiion (lull 
tion of the Court upon this point to tiie “ be fumcient to detain fuch prifoner. 
foilow.ng effeft s “ We have confidcixd “ unliis affidavit that the caufe of action 
“ the praflice of this Court, and of that “ amounts to ten pounds or upwards be 
“ of the common pleas, and we ate of “ ftrft m:dc and filed w.th the cletk of 
“ opinion, that the right method is ;hke “ the rules, and the fum Ipecified in fuch 
“ that which is taken in the common “ affidavit iudorfed in the declaration 
. ** pleas) to fil, j tilt as of the frettdirg “ before it is left with the turnkey.” 

** Term: and then to delivet or to leave 

Vol. VI. A 4 
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The Queen agahijl SaintifF. 



An indiftment 
for not repainrg 
** A ctmmcn k i< 

•* ^eltllin " 3 ratione tenure (a), and which he fufferod to be valde ruins/, et in' 
*• coirmi 'n /.i- tnagno decafu , 6 fe. ad commune nocumcntum omn. ligeor. dominte 
u j>nib," is good, regina iliac tranfeun. and judgment given thereupon at the quar- 
wuhout dating, ter-feflions, of which error was now brought, 

twg’t i-igku j: Eyre now objected to the indiftment, that it did not lie ; for 
liavc^o »!* itdidnot appear that the bridge was in a ltd regia via, as it ought 
by 22. Uiti f>! to have been per lui: for it was a term of art not to be fupplied by 
c.5. withrcfpcdl any other words, no more than the words u mnrdravit,*’ “ burgla- 
to private biulg.t « titer, Wc.” in indictments of murder or burglary fit). Then 
tl° C 'riwa m ** < h* not appear to be a highway, it mult be taken to be only 
unLfs they^aie a P rtvcttc Way, for the not repairing whereof an indictment does 

pall ;; t . uilaaff !, not llC. 

havcjuiifiliftien Ofthe other fide, in maintenance of the judgment, was quoted 
by t. Ediv. 3. H'tjl’s Precedents, 147. 156. 346. 

C ' Eyre further urged, that the power given to juft ires of peace 

S. C. 1. Salt. j n is by the Innute of 22. Hen. 8. c. 5. which mentions^, 

S.^c. Holt, 129. f hat they iliall judge of decay in bridges in highways ; therefore 
s. C. s. Ld.Ruy. they ought to fhew that this* is fuels a bridge, and ib purluc their 
** 74 - authority '*). 

Ante, 150. 191. _ _ 

Pott. 263. 31:7. Holt, Chief jujlice. An indictment lies not for not repairing 
Ld. Ray. 723. a bridge, except it be in a highway, as Mr. Eyre will have it ; 
79 2 _ 8 o 4 - 356. but the word u highway” is the genus of all public ways, as well 
j:[ 7 Moduli cart, horie, and foot ways, and yet an indictment lies for any one of 

198. 409. thefe ways, if they be common to all the queen's fubjects having 
occafion topafs there *> that is, il it be a foot-way otdy common to 
them all, ora horfe-way and a prime-way, and thefe are not 
alta- regime vi<v, for that is the great highway common to cart, 
horfe, and foot, that pleafe to ul'c it : fo that the term of alta 
regia via is not fo nccciiarv ; and il there he a common foot¬ 
way for all the queen’s fubjedts, if it be in decav, an indict¬ 
ment mult of neceffity lie for it, becauiean action on the cafe will 
not lie without a fpccial damage. 

Then as to the authority of the jufticcs, f hcy have a power by 
the ftatute of 1. Ediu. 3. c. 16. by which they are created, to 
inquire of all public nuilanceS ; ant* if this be a public bridge, 

* [ ^56 ] * the fuffering of it to be in decay is a public nqUance, and ib 
within their jurifdidtion. 

So all that llicks with me is the manner of laying it ; for th 
word commune does not ex vi termini import, that it is common to 

(a) See 1. Hawk. P. C. di. 76. f. 8. 450. 4. Mod. fii, 1. Vest. ao 3 . Palm, 

f. 14. i A ')- 

(b) Stamford’s P. C. 96. a. lnft. (r) 2. Inll. 701. 1. Salk. 359. 1. Hawk. 
701. Dyer, 304. 4. Co. 33. i- Hale, P. C. eh. 77. f. 14. 
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all the queen’s fubje&s, as it ought to do to maintain an indiftment. T«* Qu**m 

And one of the precedents produced has the word ** publicus ,” 

which is of wider extent than “ communis” for there is common A1NTl,r ’ 

for two, three, or more ; and it will be hard to underftand the 

word “ common” to be univerfil, to charge' a man’s freehold. 

And without doubt the conclusion will not help it, if lo much be vide Fleta, 174. 
not cxprefsly charged in the premifes. And here it is not faid to Aufgw.Pop.66. 
whom it is common. 1 l is, therefore, very lit to fee precedents 
before we determine it (</)i 


(-0 It is fjid, S. C. 1. IM. Ray. 1175. 

tll.lt the cx.cptioi. to iimns m,s fan 1 1 w.is 
over-ruled, and rliat the imliiVinent v/.u, 
in tin. 1 it, held well enough, on t!te 


authority nf Ii v -r>. Tlrwivr, j, V,nt. aol. 
hut rh:-/ held the indict,n>-nt naught, be- 
cjufc ir was j -ms mltead of jniLf- 
t':i, S. C. 1. Salic. 360. 


I 


Trcvivan Agaiaf Lawrence and Others. 

Eaf.tr and MhhurLnas Term, 3. Anne . Roll Hi. 

N ejectment, by an aclminiflrator, of lands in Cornwall) this 
fpccial verdict was found : 


Cafe 370. 



Judgment is ob¬ 
tained in debt on 
bond inMkbatl . 

That one Stephen Robins was feifed of the premifes in fee j mei T?m. A. 
that, he being fo fcifld, the plaintiff’s inteftate fued him in dcbt-£ ,re J an /‘ x 18 
upon a bond in fuch a court in IVejhninJlir ; that in that fuit agahfftthec™- 
judgment was given aguinit the find Stephen Robins , in Michael- taunts retum- 
mas 'Term 1656 ; that in the thirteenth year of the late king a td,and,on **md 
fire facias was brought by the now plaintiff sigainfc the now de- “ tul word 4 * 
fendant, as ter re-tenant of lome of the lands whereof the faid j u ^ B " 

Stephen Robins was feifed at that time or finefe ; and that the de- f ort j, e plaintiff; 
fendant being lummoned appeared, and pleaded K nul till record” andanf/egi/fued 
and day was given to produce the record ; at which day a judg- out. Anejefl- 
ment of Michaelmas Term was produced, and judgment .’nd award nwntis brought 
of execution for the plaintiff thereupon ; but that the litre facias *P\ * 

ver- 
the 

_ recit- 

l'effion the judgment given in evidence was that of Michaelmas 
1656. And for the variance between the recited judgment in the *j ’ 1 ^ •>( ditco- 
Jcirc facias, and that given in evidence, the jury doubted. vered onthetri- 

Eyrf. for the plaintiff* I agree the general rules that whoever ‘•nu/tidrand^ 
makes title under an execution mull fhevv a judgment on which it is mult have pre- 1 
grounded ; but here we need only to Ihew the judgment on the vniitd as * failure 
Jcire facias m t for though it be upon a judicial writ, yet it is conli- b \ t th * 

dered as an aflion, and may be relcafed by that name (a). If judicially 8 tried 
judgment be againll one, the attorney for the plaintiff may fuc andafeertained, 
execution by virtue of his full warrant, yet a warrant in the the tare-tamm 
original caufe does not itnpowcr an attorney to appear to a ™ ur ” tJ d a ” 

award of execution on the judgment in the fiirc facias, fiom'taking advantage of this vai iar.ee ; and (a 
are the terre-tenants net nturned, if they do not ihew a title fnnameut.t to the judgment in the jcire facias,— 
9 . C. 1. Salk. 276. S. C. 3. Salk. 151. S. C. Holt, 282. S. C. z. Ld. Ray. 1036. 1048. Ante, 
134. Poft. 304. 2. Kib. 47. sj 1S1.415. 3. ICeb. 212.768. 3. Lev. 300. 1. Saund. 37. a.Lut. 2x67, 

(a) Litt. fed. 503, 504.—See alfo 1. Wilf. 99. a. Wilf. 251. 2- Black. Rep. 

1227, 1. Term Rep. 46. 268. 

A a a fire 


A a a 



Tuviva* 
Mgmnft 
Lawrence 
AMD Other*. 


* [ *57 ] 


See Cro. Car# 
ijo. 164. 
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feire facias upon a judgment in that caufe, or the attorney for 
plaintiff to fue out a fare facias (a). A releafe of an a&ion is 
a releafe of a jcire facias , but a releafe of an a&ion S no releafe of 
executionj therefore the feire facias is no execution, nor the 
judgment upon it more than a bare award of execution. 


* Brotherick, contra . A judgment on a feire facias is no 
newjudgment to affeft the land in this cafe, but is only an appli¬ 
cation of an ancient lien on the land (b). And this judgment 
does not alter the nature of the duty, nor create a new one (c). 
Indeed, an officer who juftifi.es by virtue of a writ need not fhew a 
judgment, but the party muft always do it (d). And by him, 
a fare facias lies not upon a judgment on a feire facias. 


Holt, Chief Jijlice. Jf a feire facias recite a judgment of 
Trinity Ttrm’m debt, whereby all the defendant’s lands whereof he 
was then, or at any time fince, felled, arc bound, and the tenants 
returned plead " nul tiel record” and a judgment of Michaelmas 
Term be produced, no doubt that is a failure of record. But the 
queftion is, when the record is produced, and judgment thereupon. 
Whether the defendants are not thereby concluded for ever ? for 
to admit them to controvert it now would be to falfify the point 
tried, and that cannot be even by an iffue in tail : as if, in a writ . 
of entry, a recovery be againft the anceftor of the iffue in tail, 
the iffue cannot falfify it in the point tried, but he may fay that his 
anceftor omitted the giving fuch things in evidence which he can 
now give. And one may have a feire facias upon a judgment on a • 
feire fa:ias\ and for this he remembered the cafe of Obrien v. 
Ram about fifteen years ago in this court (e). A judgment 
againft a feme fole y who afterwards took hufbaiid before execution, 
and then a feire facias was fued againft both, and judgment there¬ 
upon, and an award of execution againft both, and. then the wife 
died, and then a new Jcire facias is brought againft the hufband 
furvivor, and it was adjudged that it lay. And another cafe fince 
likcwifc in this court (/): A femeJ'ole obtained a judgment, and 
before execution took hufband, and then they brought a feire facias 
to have execution, and had judgment thereupon, and award of 
execution ; the wife died, and the hufband furviving had another 
feire facias^ and it was held well. And he quoted the calc of Gil¬ 
bert v. Bragg , in the year 1655 (g): A judgment indebt was ob¬ 
tained againft a tenant in tail, who died, and afterwards a feirefacias 
was brought againft his iffue, who being returned ** warned,” made 
default; and though the lauds in tail were not liable,yet he is concluded 
for ever: this is grounded on the Year-Book o f Affixes ( h). A 
jury cannot find againft an efloppel in apoint tried ; and fo wherever 
there is an ejioppel that affects the intereft of the. land, the jury 


(<*) Tith.rky.c-. W.kh, Cro. Elis. 
*54.—See alfo 4. Bac. ^br. 409. 

( 6 ) i . Keb. 499. 

(t) SecMicocv.Morrii, 3. Lev, 

(</) Owen, 134, Bridgman, 72. 
I!ei!cy, x50.—See aifo 3. WJf. 345. 376. 
t. BVick. Rep. 733. ttt. 


(0 3. Mod. )8fc 

if) 

<*) 

(kj tj. ABT. pi. 


• * 


cannot 
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cannot find againft it. It is true, if you come to fpccial pleading, 
and it be reduced to a point in pleading, and the party then will 
not take advantage of it by relying thereupon, but will leave it at 
large, the jury is not eflopped, but may find the truth. As fuppofe 
in this cafe the plaintiff had declared on a judgment in Trinity 
Term 1656, and the defendant had pleaded “ nul tiel record” if he 
will join iflue that there is fuch a record, he is gone, becaufe the 
truth will be againft him; but if he will fay that there was a 
feire facias taken out againft the defendant at fuch a time, reciting 
fuch a judgment as is now fhewed in his declaration, and that the 
defendant pleaded “ nul tiel record and that was found againft 
him the defendant, and conclude by relying on the cftoppel, he is 
fafe, and the defendant cannot offer any thing againft it. * So if 
a demife be pleaded by indenture, and the other will fay, “ Nil 
44 habuit in tenements,” and the plaintiff will fay, “ habuit in 
** tenements,” he thereby waives the matter of the ejloppel, and 
leaves it at large, and the jury may find the truth ; but if he had 
faid, that it being by deed under his hand and foal, he ought not to 
be admitted againft his deed to aver that he had nothing, the truth 
could not be inquired into. But if the iflue were upon w nil debet” 
where the point docs not come in pleading, as in debt for rent 
where the demife is by deed, the party cannot give evidence of 
nihil habet in tenement is, nor the jury inquire of it: and when an 
ejloppel runs upon the land it alters the intereft of it; for if a man 
by deed indented make a leafe of Du/e-, referring rent, in which at 
, that time he has nothing, and afterwards he purchafos Dale, and 
bargains and fells it to a flranger, the bargainee fhali hold it 
liable to the firll leafe, ami, coming under him who made the 
Icafc, (hall be eft op pc d to fay, that the bargainor had nothing to let 

the premifes at the time of the leafe made ; for this cftoppel 
runs upon the land, and alters the intereft of it. 

This case having been thus fpoke to in Eajler Term, pended 
in confideration until this Term : when 


Txzvwak 

agj'trjl 

LawHzkce 

AND OtHZK«. 


3 Keb. 170. 
324. 

1. Kcb. 95.113. 


V.d* Hob. 207. 


1. Salk. 27$. 

2. Mod. 1 

2. Kill. 364. 
Krf/m. 21. 

1. Lev. 43. 
Ld. Ray. 


Per totam Curiam, Judgment was given for the plaintiff. 

Holt, Chief Ju flier, putting the cafe (hortly thus: A feire 
facias by an adminiftrator upon a judgment in Trinity Temi, the 
record being in truth of tli.it Yu m, but no ludgm- r.t until Michael¬ 
mas Term-, and the defendants bung Jl, t\ei at one, returned, 
plead w mil tiel record j” and the record <-f fithiulmus Term 
.produced, and judgment on the fire facias, a,v* an award of 
execution ,elegit taken cut,and an extern tiu. r co: and an ejectment 
brought to get pollt-ftion ; and now it is L-vud ■ it, that theie was 
no fuch judgment as the feire facias leciu d: V/hat then? All 
thefe pei foils are eftopped •, for now tliey arc lot bourn’ <11 the 
plaintiit’s fide to give the record of the origin* ^ m vi- 

dcnce, but only the award of execution on toe j as ; 

for being all, except one, returned t, / reitnai.fi, lii-.y ai„.xcept 

him, eftopped thereby from fay.np, t.i.it there w. s nu fuch judg¬ 
ment j and as to him too, he is eftopped if he do not (hew a title 

A a 3 paramount 
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Ti*vivaw paramount the judgment on the fare facias^ for this is an cftoppej 
agjn.fi that works upon the intcrcft of the land j and it is like a judgment 
ai»ainft one who is afterwards difllifcd, or a feire facias againft an 
' iffuc in tail, who makes a default, or pleads other plea which is 
found againft him, where by execution is awarded,he (hall not after¬ 
wards be admitted to fay, that his anccftor was tenant in tail, and he 
heir to the intail, fcven upon the citoppcl the plaintiff in the 
judgment (hall maintain an cjeiStmcnt: as if a man make a leafe by 
indenture of land wl ich is not his, and after purchafc it, that 
leafe (hall bind him, his heirs, and affigns ; and an eftoppd that 
affccls the intercil of the land (hall run wish it to whoever takes 
it; and none that aie parties to, or claimants under, this recovery, 
(hall fuliify it. 

And judgment was given for the plaintiff, 

* [ a 59 3 

Cafe 371. * Fitz Hugh agaiiifl Dennington. 


If a r c;ivc a 
bond to make his 
efpru'Uci tree of 
the city at the 
end of fcven 
years, if icqufi- 
td ,thc defendant 
may plead, to an 
adfionofdthtcn 
this bond, “that 
“ at the end of 
“ fcven years, 
pr after, he 
*' was not rc- 
•* quitted, 
for he was not 
bound to do it, 
except upon re¬ 
queft nude at 
the time ap¬ 
pointed fur the 
performance. 

S, C ants, *27. 

S.C.2.SaJk,5S S . 
S.C. 3 .Salk 309. 
S. C. Holt, 68. 
S.C.i. Ld. Kay. 
*° 94 - 

i.Cro. 179.2S0. 
a.Cro. 1S3.65*. 
». Bulft. 229. 
Yelv. 66. 

3. Bulft. 497. 
to. Mod. 319. 
> 3 . Mod. 413. 

4 J 5 - 4 «». S°S’ 
Gilb. E. R. 251. 


*TTflS cash being moved again, Brothf.rtck urged that the 
4 plea was naught, and therefore judgment ought to he 
affirmed. We were to be made free, at the end of feven or eight 
years from the date of the bom!, of the Com^anv ok Joiners, ' 
if we defired it: then the election is ours, to be made free at the 
end of fcven years, or clfe at the end of eight ; and this ought to 
be determined in fome convenient time before the end of fcven 
years, that the obligor might have all things ready to pel form his 
condition, which was to be at the end, that is, the lalt day of the 
feventh year; and how has the obligor difchargcd hiinfelf by faying, 
that vve have not requeued him at the end ot feven years, or ever 
after before the action brought ? for a rcciucft before the end of 
feven years, in fuch convenient time as the obligor might have 
rcafonable time fo git us made free at the end of feven years, 
would be a good requeft to entitle us to our action ; and that 
would not come within their plea. If one be bound to pay twenty 
poumb,or twenty kine, in am* nth, at the election of the obligee, 
there the obligee is to make his election in a convenient time, that 
the obligor may provide what he choofes, and need not provide 
both (a). So if one be bound to make the obligee a conveyance 
by fine or feoffment by fuch a day at the election of the obligee, 
the obligee is to determine Ins election in a convenient time before 
the end of the Term (/-}. So here we were to make a requeft in 
a convenient time before the end of feven years, and they have not 
denied that we have fo done; but only fay, that we have not done 
it at the end of liven years. 1. Lev. 68. 1. Ro. Ab. 374. 

Bridgm . 41. Aliyn y 25. Style , 49. 74. 

Hol^, Chief Ju/licc. The obligor was to make him free at 
the end of feven years, or eight years, if thereunto requested. Let 
us then go by fteps : Suppofe it were to make him tree at the end 
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•f feven years, if thereunto requeued, anti the defendant pleads, 
* that at the end of feven years he was not requelled ; Why is not 
that a good plea, for it is directly the words of the condition ? lint 
whatihali he underllood to have been me.".: by u the end of feven 
. years?” Whether after they are expired, or juft at the end of 
them, fo as he ought to be made hee on the lall day of the feven 
years ? When a man is to do a thing by iucli a time it requofled, 
there if t.:e thing in its nature may be done at the time of requeft, 
then the requell is to be made on the Jail convenient part of that 
time : as if a man be bound to pay money on Lady-day if requelled, 
there the requ-ll is to boon the lafl convenient time beforefun-let 
of that day,o'1 which fuch a fum may he paid ; and it it were a thing 
the doing whereof required more time, ought not that to come on 
the plaintiff's fide in his icpjication ? And he took it clearly, that 
the requeft here ought to have been on the lall muff convenient 
time of the lall day of the feventh year, and that it would come too 
late the next * day : as if lefi'ec covenant to leave all things in good 
order, and to vacate the premiffes at the end of his term, he mult 
cjoit on the lall day, and cannot five his covenant by doing it the 
day after ; for the end of a thing is part of that of which it is an 
end : but here the condition being, 11 at the end of lev on or eight 
“ years,” if the plea had been, that he did not requeft at the end 
of feven years, without going further, it had been bad. 


Powkli., Jujll e, fecmc'I to incline, that a requeft in a day or 
two after the feven years would be well ; though he agreed, that, 
in demand for rent, it mull be on the lall convenient time 01 the day, 
bccaufe there the law appoints a place where the requeft is to be 
made j but this mull be a perfonal ivquell, and noplace appointed 
for it. 


Hoi.t, Chief 'Juftice. In a bond where there is no demand for 
the payment of money at llich a day and place, the oblig ■: mult 
bring the money the Jail prut of the day to the place ; and if tilere 
be no place appointed, he muli feek him out, it he be in England. 
If there be a place appointed, and he has an election to do the 
thing on or before the day, there he may give the obligee notice to 
be theie at the day; and if he do not come, and the obligor is there 
and tenders, he laves his bond : as if a man be bound to enfeoff* 
one of binds in York the Lift day of Novtmber^ and the covenantee 
flay here in town; yet if the covenantor do not go down and tender, 
lie breaks his covenant. And there is a difference when a time is 
appointed and when not; for if a feoffment be to be made at fuch 
a time if requofled, there the requeft is to' be made at that time ; 
but if there be no time fixed, then the requeft is to be made at 
fome reafonablc time before, and the feoffment need not he made 
immediately thereupon : and the cafe in r. Roll. Ai>r . 443. for pay¬ 
ment of money in Holland on requeft, and a requeft in England 
was held good, is upon this divcrlity. 

A a 4 And 


Firi-IIvcn 

tig'ii njl 

Den MNg-roXv. 


* [ 260 J 


Vide Fare ft, 

• 4 ji » 44 - 
I'.d. 321. 
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Fit»-Hu6|i And now Holt, Cbitf JuJltce, and Powell, JuJlice , The 
aga.r.fl end f even years mult be the laft convenient time of that day } 
bnnincton. an( j j s j u {£ ]jke a demand, which muft be on fuch time as the 
a. Salk. 585. thing may be done on. Indeed^ if you had come and faid, that 
the defendant was a great way oft on the laft day, it had been fomc- 
(thing ; and though the end of the day be the laft inftant of it to 
many purpofes, yet as to a£ts to be done thereon it is not fo ; for 
Vide j. Danv r day then is between fun-rife and fun-fet, which is the time for men 
364. to work on $ and therefore if a demand be to be on Midfummer - 

Zhsy, it may be good at eight of the clock in the afternoon j 
whereas in December it muft not be much after four. 

S. C. 1. Salk.40. And Holt, Chief JuJlice , faid, that it had been adjudged that if 
one be born on the hrft of February at eleven o’clock at night, and 
on the laft of January in the one-and-twentieth year, at one of the 
clock in the morning, he makes his will and dies, fuch will is 
* [ j good, * for he then wadlaf age. 

And the y all agreed, that the pica was good, though they 
differed about the time on which the requeft was to have been 
fnade, viz. whether on the lail day of feven years, or after. 

The judgment was unanimoufly reverfed. 


Cafe 372. 


Leiceftcr aoeinjl Foy. 


jgJiwf.Whitlur 

il he u £<* <[ mo¬ 
dus to p;iv In'111 
IcAmv. 
itr in tty until 
d-y’iinulkfkun- 
iTV-d ar.d m.-ide 
into cliccic. in 
lif 11 of all tithe 
ir.dk. 

S.C" * Ld. Ray. 
1171. 

Bunb. *8. 73. 
Ld Ray. no. 


"PROHIBITION was n-.oved for to (lay a fiiit, by a vicar, in the 
A fpintiird court, for tithe-milk , upon a fuggcUion of a modus % 
that tiu: inhabitants of that place did, from fuch a day in jfpril 
until jlil Suit, i v, pay every tenth day’s milk fkimmrd, and made in¬ 
to chctf., and ruiione hide were difchaigcd of all tithe-milk. 

Eyre agaiujl the prohibition. It is true, making the tithes ot 
one crop into hay, will be a good cauf- of difeharge of tithe of 
afterinowth. But he denied that it would be a good modus to faj’, 
that for making theaftermowth into hay, they (houldbe difchargtd 
of tithe of the full crop: and this modus amounts to a non deci- 
uuindo ot the cream. 


359 * Contra was urged the cafe of Juftin v. Lucas (<?), a jnodus to 

pay the tenth cheefe made from fuch a time to fuch a time in lieu 
ot all tithe-milk , and though it be but for part of a year, yet being 
what they are not bound to do, it is a good difeharge of tithe-mi,k 
all the year (b). Suppofe it were to pay a groat a year for all 
tithe ini iky it would be well j and why not this ? 

And though the Court did not like the modusy as fccn.ing 
very fevere on the vicar j yet to fettle the point, which they 


f«l Cio. Ilia. Iff. Moor, gcg. (t) See Latch, i». Raym. *77. 


thought 
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thought of great confequence, they granted a prohibition di retting Lsicmt** 
them to declare forthwith (a). 

Fax. 

(a) The declaration came on to bear- FJw. 6 . e. 13. f. 14. which ad», it was 
guedin Trinity Term, 4. Annt ; hut the agreed, extends to prohibitions to Tints for 
rfecifion of die queftion was evaded by the fmall tirhet as well as great, S. C. a. Ld. 

Court granting a csnjuUatim, bccaufc the Kay. 1172_Hut fee Hill*/. Vaux, 1. Ld. 

plaintiff had not proved his fuggcltion Ray. 258. S. C. 2. Salk. 656. S. C. 

W.thin the fix months required by 2. & 3. Carth. 461. S. C. ix. Mod. 206. 


Goddard agaivjl Smith. 


Cafe 373. 


Middlesex, 1 DK it remembered, that heretofore, that is to Declaration 
to wit J u fay, in the Term of the Holy Trinity la It paft, cafe on confpi. 
before our lady the queen at IVeJlminfter, came Richard Goddard , racy for a 
by Henry Upright his attorney, and brought into the court of our ?ndiftnient C °of 
laid lady the queen then there his certain bill againft Richard Smith Iwetr/'where, 
and Chrijlopher Prejlon , in the cuftody of the marflial, &c. of a «f he wa* 
plea of trefpafs upon the cafe; and there are pledges of profecuting, < l UlttctL 
namely, John Doe and Richard Roe , which faid bill iblloweth in s a ]k ar. 
thefe words, that is to fay: Middbjcx, to wit, Richard Goddard 6. 
complains of Richard Smith and Ckrijlof-ber Prc/ion , in the culto- 3 Salk - *45- 
dy of the marfhal of the Marjhulfca of our lady the queen, before Rep A ( i- 5 6 - 
the queen herfdf being, for that, to wit, that whereas the faid rioJt ’W- S>c * 
Richard Goddard is a good, true, faithful, peaceable, and hone/t 
fufcjctt and liege man of our lady the now queen, and was of a wood 
name, fame, reputation, convocation, behaviour, and condition, 
and as a good, true, faithful, peaceable, and honeft liege man and 
fubjettof the laid lady the now queen, being without any fcandal, 
imputation, or reproach, and hath not behaved or dome, od him- 
fdf at any time from the time of his nativity hitherto as a 
barretoror difturber of the peace of the laid lady the qc- . ,1, nor 
was in fufpicion of the like crime amongft his neighbours and 
other fubjedsof the faid lady the queen to whom the laid Richard 
Goddard was known, and by reafon of his honeft and ouiet 
converfatio.n aforclaid, for the whole time aforefaid, lawfully and 
honcllly gained and acquired great credit and clteem, and alfo 
divers great gains and profits from his neighbours and other fub- 
je&s of our faid lady the queen, with whom the fr.id Richard 
Goddard had commeicc for the lupport of hinsfelf and his fa¬ 


mily : neverthelels the laid Richard Smith and Chri/hfber , not 
jgnorant of the premiles, but conti iving and nulicioully intendiu - 
not only to deprive him the laid Richard Goddard of his coed 
name, fame, and elleem aforeLid, but alfo to b-ing hi.n thiTlind 


Richard Goddard into ignominy and public «!!«■■ i.i*e, ih..f \.y 
reafon thereof the fubje^s ol th-; li.id I >dy the q.ieui m'yiit 
Withdraw thcmleives from tiu f How (hip of liim the f.u.i /? •' ij'.rd 
Goddaid , and might altogether ce.tfc ..r.d d. ;;!* <,. .ii ■ - 

@nd having commerce with itim in an/ manner, t :; 1.: r 


day of September, in the full year of the r i o of i.-. i ).:dy 
jfriiic, now Queen of Ragland, Lie, at the p.-enli ci 

Utr: d.wJif 
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Clerkenwell , in the county aforefaid, then and there having had 4 
conspiracy between themfelves falfly and malicioufly to caufo 
the Said Richard Goddard to be indidled as a bar: e. or and public 
difturber of the peace of the faid lady the queen, without any 
caufc or colour of fuch crime being committed by him the faid 
Richard Goddard\ they the fame Richard Smith and CbriJlopke>\ 
at the parifh aforefaid, in the county aforefaid, in profecution and 
execution of their malicious intention and confpiracy aforefaid, 
at the general quarter-foflions of the peace of our lady the queen 
Judgment, at held for the county of Middleji .r, at IIicJ:\'s Hal !, in St. ’John 
link* Street , in the county aforefaid, before 'John Benncty Henry Hawley , 

?nd Jofeph Ojf/ey } EfquircSy and other their fellow juftices of the 
faid lady the queen, appointed to keep the peace in the county 
aforefaid, and alfo to hear and deteiminc divers felonies, trcl- 
pafl'cs, contempts, and mifdcmcanors, in the fame county commit¬ 
ted, falfly and malicioufly caufed and procured the faid Richard 
Goddardy with intent to defame the fame Richard Goddard , with* 
out any lawful or true caufc, to be indicted bythc name of Richard 
Goddardy late of the parifh of St. Jamcsy Clerkeuuiclly in the 
countyof ALJdnfcxy yeoman, for that the fame Richard God- 
dardy on the full day of January , in the firft year abovefaid, and 
divers other days and times as well before as afterwards, at the 
pari fit aforefaid, in the county aforefaid, had been and then was 
a common bam t«.r, and a common, daily, and public difturber 
of tiic peace of the faid lady the now' queen, and alfo a common 
and turbulent flandercr and fewer of quarrels and difeords 
amongfl his quiet and honeft neighbours, fo that he moved, pro¬ 
cured, and fibred up divers contentions and contioverlies, and 
alfo brawlings, qu.uivls, and fights, at the parifh aforefaid, in the 
county aforefaid, and cliewhcre in the faid county of Middlejex x 
amongil divers liege fubjecls of the faid lady the queen, to the 
great difturbance < f the peace of the faid lady the now queen, to 
the evil example of all others in the like cafe offending, and againft 
the peace of the (aid lady the now queen, her crown and dig¬ 
nity, &c. and did falfly and malicioufly profecutc and caufc to be 
prclbcutcd the faid indictment againft the laid Richard Gcddardy 
until the faid lady tlie now queen caufed that indictment aftcr- 
Rcnr.pTrd by wa , f ] Sj f or certain reafor.s,to come to be determined before her: and 
fmamii. tile fherifr of the county afore laid was commanded that he ihould 
not emit, &c. but caufc him to come and ar.fwir, &c. And he the 
laid Richard Gcddaul afterwards, to wit, in the Term of St, ' 
fiJithaely in the fecund year of the reign of the faid lady the now 
quoui, ip the court of our lady the que-.», before the queen hcrfelf, 
the fame court being at ll'efiminjlery wav, according to the law and 
culfom of this kingdom of England) in a due ami lawful manner 
Pifcl'srgid. thereof difchargtd. lly preteuec of which faid premifes againft 
him the laid Richard Goddauly by the faid Richard Smith and 
Chrijhpher Pnjfcu in foim aforefaid publifhed, done, exhibited, 
and proii.'cutcd, the f.nne Richard Goddatd is not only very much 
|iu;t and injured in hts good lyame, fame, credit, and reputation 

•aforefaid. 


Con SARD 

itgiimjt 

Smith. 



Gobpai* 

agairft 

SWTIi 


And now at this day, to wit, Monday next after three weeks 
from the day of St. Michael in this fame Term, till which day 
the (aid Richard Smith and Chrijlophcr had leave to imparl to 
fhe faid bill, and then to anfwer, See. before our lady the queen 
at JVrjbninjhr comes as well the faid Richard by his faid attor¬ 
ney as the laid Richard Smith and Chrijlopher by Edmund Butler 
their attorney : and the faid Richard and Chrijlopher defend the 
force and injury, when, &e. and lay, that they are in no manner 
guilty of the premifes above laid to their charge, as the faid 
Richard Goddard above complains againft them : and of this 
they put tiicmfelvcs upon the country ; and the faid Richard God¬ 
dard likewife, See. Therefore let a jury come thereupon before 
our lady the queen at Wcjlminjhr , on Monday next after the 
morrow of Souls, and who neither, &c. to recognize, &c. bc- 
caufe as well, &c. The fame day is given to the parties aforefaid 
there, &c. 
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aforefaid, and difquieted and weakened in his body, but was alfo 
forced to expend and lay out divers large fums of money in and 
about acquitting and difeharging himfclf of the faid indictment, 
and defending his innocence, to the very great diferedit and ex¬ 
treme impoverilhment of him the faid Richard Goddard j and to 
the damage of the laid Richard Goddard of twenty pounds ; and 
thereupon he brings fuir, &c. 


Goddard agahijl Smith, 


Cafe 374. 


A"»ASK for tnalicioufly indidling him of b^rreiry without pro - 
^ babL' caufc , fetting forth, that he was dibito tnodo inde exo- 
nerat. 

At the trial, to prove the declaration the plaintiff produced a 
Voile ulterius projiqui by the attorney general, 


A declaration for 
tnalicioufly in. 
dicing ths 

plaintiff for 
barrttiy without 
probable caufe, 
ftating, that he 


w» in due 

Holt, Chhffujlice , doubting whether this evidence maintained manner there- 
thc declaration, and llrongly inclining that it did not, referved it u P° n 
for the opinion of the Court; and he faid, that the entering a Gained t b n>ain " 
nolle prof qui was only putting the defendant fine die , arid fo tar dence that' he 
fiom difeharging him from the offence, that it did not dili barge any was difeharged 
further prcfecution upon that very indidhnent, but that, notwith- fc y me »» of • 
{landing, new proccfs might be made out upon it; and fure it is e0 “' 

hard to allow a man who gets off by a nolle profequi to maintain an attoxk ey-"* 
adtion for a malicious profecution. Indeed, if he had pleaded cikhai , but 
not guilty, and the attorney general uad confefl'cd it, that if he had pleads 

would have done; hut he who gets off upon a nolle profequi does not ed “d 

* the attomcy.ge. 

neral had tmftjid the pica, that would have maintained the declaration.—S. ®. i. Salic ai# • 

3. Salk. 245. S.C. 11. Mod. 56. S.C. Holt, 497. Ante, z$. zi6, a. Salk.456. Ld. Ray, 74,. 
I. Hawk 1 \ C. ch. 7a. C a. 1. fiL Rep. 385. 1. Bac. Abr. 6z, 63. ^ 


at 
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Coddai d * a t all get off on the merits of thecaufe ; anrl to maintain a con - 
it is ncccffary to lay and prove an acquittal (0). So in an 
* ,TH * action for fuing for a great fum in order to hold to extravagant 
bail, the plaintiff muft fliew what became of that caufe in order to 
maintain his action ; and fo is my Lord Hobart. But this here is 
not fo much as a nonfuit , for the indiftment Hands Hill in force, 
and the attorney general mufl make new procefs upon it 
when he pleafes. But he remembered a caufe about twenty years 
ago, in which Wyndham, Jujiice , directed for the plaintiff on 
the fame point, and faid, he thought it hard even at that time. 


A noth proff-vl Mount ague urged, that it is attornat . dominee regime ipfum> 
docs not dif- c 3 ’c. bide non vult ulterius profequi : fo he would have the hide to 
charge the enm .‘; Q tQ ^ charged, 
it only puts the ® ° 

defendant wtb- But the whole Court was of a contrary opinion i for at 
5 1 and moff can go but to that indictment, and cannot be pleaded 
tomey'-yencral 1 " to a ncw indiftment for the fame offence, for a nolle profequi at 
may iifuc other that rate would amount to a pardon. 


proctfi on the 
indictment; but 
an acquittal goes 
to tbtj j8 charg¬ 
ed. 

l. Salk. 21. 

I. Sid 420. 

«. Salk. 456. 

X. Vent 33. 
a. Kcb. 521. 

5. Mod. 394. 

4. Com. Dig- 
•* Indi&mcnt” 
(K.). “ Juf- 
«« ticcs” (W. 

*)• 

so. Mod 216. 


648. 


* 5 *- 

». Mod. 

*54- 
j. Peer. Wms. 

*99- 


Powell, Jujiice. In all cafes of confpiracy the indeacquietat . 
goes to the fa ft charged, and not to the indiftment; for if it went 
to the indiftment, and the indiftment were vicious, confpiracy 
would lie, but that is not fo ; and colourable proof would deffroy 
this aftion; and the plaintiff by procuring this nolle profequi bars the 
defendant from giving fuch proof} and this aftion cannot be main¬ 
tained but upon an acquittal, of the faft charged, by verdift, 
cunfeflion, &c.: but he doubted of the effedt of a nolle profequi 
upon an indiftment, whether it difeharged the indiftment, or only 
put the defendant without day % and that notwithflanding the at¬ 
torney-general might ifl'ue new procefs upon it. 

Holt, Chief Jujiice , faid, that he had known it thought very 
hard that the attorney general fhould enter nolle profequi 
upon indiSlmcnts , and that it began firfl to be praftifed in the latter 
end of King Charles the Second’s reign, but that on informations 
it had been frequently done : and he ordered precedents to be 
fearchcd if any were in Mr. Attorney Palmer or Nottingham’s 
time. 


Harcourt, Majlcr of the Office. There never has been any 
proceedings after a nolle profequi. 

la her*thr the And PER omnes, In cafe of barretry , the defendant upon motion 
particulais 1 murt may have a rule to have articles delivered to him of the inftances, 
given. and the profecutor Hull not give evidence of any particular but 
what he has given articles of; and if the profecutor give no ar¬ 
ticle', he (hall give no evidence. 

Holt, Chief Jujiice , at another day, declared, that in all 
King Charles the Firfi’s time there is no precedent of a nolle 
profequi on an indiftment. 


(«) 8. Co. 58. 


GoUjLD, 



Gobvakb 

agmnfi 

Smith, 
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Gould, Juftice t quoted a cafe in Hardres (a), where it 
Was entered on record on an information , and held to be a dis¬ 
charge of it. 

The Court fcemed all dear, that the a&ion did not lie, but 
gave no rule. 

(a) Hard. 126.153. 

* 0 * 3 ] 

* Anonymous. Cafe 375. 

TUT USB AND and wife came into court to acknowledge a deed naam and fm* 
made by them both, and the Court ordered an acknow- acknowledge * 
ledgpment only of one of them to be entered, viz. of the hufband. deed in court. 

Ld. Ray. 5*1. *. Vern. 61. 471. 59*. 11. Mod. 196. J2. Mod. 444. 600. 3 Tcer. Wm*. 180. 

Cafo Temp. Talbot, 41.1C4. 167. 


Cockroft againft Smith. 


Cafe yj( 


: court, Ire. 


# T'HE plaintiff declared as clerk of the court. The defendant Plaintiff dedar- 
pleaded, that he was an attorney of the court, absque hoc as derlc ** 
that he is a clerk of the court. The plaintiff replied, that he is lhe 
a clerk of the court, prout patet per record, hide refulen. in cur. 
and prays the record may be infpeAed. The defendant would de¬ 
mur, and not join in the iffue; whereupon the plaintiff figned his 
’judgment. 


Per Curiam. The plaintiff is regular, and made the 
replication the true way without defiring the record to be brought 
in. 


And the defendant was forced to pavcoftstohave the moment 
fetafidc. 


Buxom againft Hofkins. 


Cafe 377. 


.TERROR was brought of a judgment in eje&ment: and the if a writ of error 
. plaintiff not afligning error, the defendant in error brought a b# brought on a 
feire facias againft him to have execution, reciting a judgment of judgment j n 
two mejj'uages , &c. whereas the judgment in truth was de unomef- c i cflmc " r ’ and . 
fuagio. And to this the plaintiff pleads nul tiel record. affig^mot* tlw 

It was now moved to amend it j and for amendments of feire f' fen J* nt 
/«,« were quoted, R.U. fa. 22 . Efa '£££*? 

2. JCev. I 7 S* 2. Lro. 37 2. Abr. 20 .fell. 20. 3* Ore. 760. and recite the 

2. Sid. 7. 12. judgment to be 

... of two meffu- 

Holt, Chief Juft ice. This fort o f feire facias isalwavs to have *s c5 * w h«> It 

execution , and the writ thus mentions it; and the plaintiff in error wa L or,1 y of oa * 

. r meffuage, the 

variance cannot be amended after “ mil tid „ c ord" pleaded—S. C. port. 310. S- C. 1. Salk. e», 
S. C. 3. Salk. 3a. S. C. Holt, 58. 762. S. C. a.Ld. Ray. 1057. Poft. a 36 . S. Mod. ix*. 

>. Stra. 401, a. Stra. 1x65. * * * 


may, 



3»xom 

gmnft 

Hoskins. 
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may, if he pleafe, plead to it a writ of error brought, and ftiU de¬ 
pending, and affign error. 

And Holt, Chief Juflice, and the reft of the Court, There 
is a difference whsn the writ is bad and vicious on the face of it, 
and when it is good in the frame of it, but not fitted to that parti¬ 
cular purpofe; and ad the cafes put of amendment arc of the firft 
kind ; and fome colour there would be td amend in this cafe if the 
defendant had appeared and pleaded fome other plea, or had taken 
110 advantage of this Hip, fo as the proceedings would have been 
vitious without amendment} but here he having taken advantage 
of this flip by pleading nul tiel record , fhall we vitiate his pica by 
an amendment ? And they agreed, that wherever an original was 
amendable, there a feire facias would be fo too; but faiJ, that this 
would not be amended in an original writ * of error. Why ? 
Becauic it is a good writ, and would well remove the record it 
deferibes if any were ; and quoted the cafes of Humtnd v. Jer- 
fey (a), and Thsmfon v. Crocker (b). And he faid, if a formedon 
were made for ten acres, when the inftru&ions given are for twenty, 
he doubted it could not be amended; for the rtatute is to cure only 
miftakes of clerks which would endanger the reverfing of judg¬ 
ments, and not to alter matters of fa£t, by extending It further 
than it was before ; and if this writ be good in itfelf, but not 
ad idem , the party may take out another writ pending this ; for if * 
this writ be not ad idem , it cannot be pleaded in bar of the other ; 
andagainft the cafe of IVheaden v. Jugg (r), which Holt, Chief 
Jt/Jlice , faid was a great drain, was quoted the cafe of Walker v. ^ 
j Riches (d), and to amend this writ were quite to alter the nature of 
the writ after it is returned and executed j which ought not to be. 

Et per Curiam, No amendment. 


(n) Barter Term, 9. Will. 3. 
\b) 12. Will. 3. 


(c) C10. Jar 37a. 

(d) Cio. Car. iba, 163. 


If one of feveral 
partners receive 
money on the 
joint account, 
and give his me 
fat it, and enter 


Cife 378. War'd againft Apprice. 

AN indebitatus assumpsit for money received to the 
^ plaintiff’s ufe. 

Brotherick opened this matter at the bar, that the plaintiff^ 
the defendant, and feveral others, were part-owners of a (hip, and 
Us expenditures feveral fums of money were given by the reft of the part-owners to 
in the partner- the defendant, for the ufe of the (hip, for the receipt whereof he 
ihip-books, and had given a note ; that the defendant had actually laid out the 
then the other f a j<j f ums on the (hip and voyage, and entered an account of the 
thunfelver’ of manner > & c * a certain book kept for the affairs of the (hip; and 
the books, and then an allowance thereof was entered likewife in that book, which 
bring an a&ion book did belong to the plaintiff, the defendant, and the other 

againft him for part-owners in common, and now was in the plaintiff's poffeflion. 
the monies he ■ . 

received to their ufe, thx Court will not enter the plaintiffs to produce the books at the trial, but the 
defendant may give them mice fo to do, ami thereby raife a preemption againft them if they refute.— 
X. Salk. 285. 2. Salk. 690. Ld. Ray. 340. 737. 851. 871.920. 927. 12S5. 8. Mod. 166. 242. 

And 
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And upon this matter, made out by affidavit^ he moved, that W*xrf 

the plaintiff fliould either produce that book at the trial, or let *i a 
the defendant take copies of fuch entries and allowances of payment A*'* 1 *?* 
therein as would be proper for him to make his defence by ; and 
faid, this ought to be as w. 11 as if a man bring an action of cove¬ 
nant upon an indenture, and the defendant fwear that he never had 
a copy, you will not compel him to plead until the plaintiff furnilh 
him with a copy. 

.^uid Cur. concejf. But here the defendant fliould have taken 
Up his note upon the account allowed. You have entrufted 
him with the cuftody of this book ; and if he has broke his truft, 
you mud feek for remedy in equity. If an action be brought 
by a fliopkeeper for money due on the fale of goods, we never en¬ 
force him to produce his books ; but if very ilender evidence be 
given againft him, then, if he will not produce his books, it brings 
a great flur upon his caufe. 

Holt, Chief'Jujl’ce, faid, that the plaintiff would do well to 
confidcr, whether an indebitatus ajfumpjit would lie in this cafe. 

And they would do nothing in it. 

The Court, notvvith(landing, owned it to be a mifehievous 
cafe, where many are tenants in common, or copartners in a trade, 
and have one common book of their tranfa&ions, and one has the 
poflefiion of it, and then brings actions againft the others. * [ 263 J 


Grcc Ggainjl Sharp. 


Cafe 379. 


TpJECTMFNT upon a demife at fuch a place in P 'vonJhire y Newtrialonac- 
of lands in another vill in the fame county, and the venire count °f a panel 
fuc as was from the place of the demife. The caufe being carried !* jns re |“ rned 
* down, and a view granted, there being a jury and a decern tales ; ""II £ rjr * 
now, at the trial, a panel was returned promilluoufly of the jury, *j 8 e ' I79 * 
and decern tales. 3 , j£ e b. , 0 j. 

And fnr thl« irrp'nilstrifv n nrnn trinl iir-ic nmv *54- 4^5" 


and decern tales. 


And for this irregularity a new trial was now granted. ** * *’ 

Per Curiam. In ejefhnent, the venue ought to come The Ine- 
always from the place where the lands lie, and not from the place jeflment “"it 
where the demife is laid to he made : but tiiat fault is cured after c ? me f ! T>m 
Verdict by thc/Wr oj Oxfird fij £"* ** 

S. C, Holt, 404. a. Salk. 66j. 545. 


IIolt, Chief Jif ice. There is a difference between the The different 
practice of common pleas and this court, in cafe of views P r4fticc of the' 
granted (a). If upon a full jury in the common pleas the vim be ? >ur , t °f hn£ '* 
granted, and a juror withdrawn, an entry is made ct this,and pro- ^ongraufoir 
cefs continued againft the jury, and a decent tales awarded on the j -viiw. 
jLOLIf, and there may be a command of a tales de circutiyiantibus 


(<*) See 4. yJimt, c. 26. f. S. 


befidcs j 
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C*** betides; but in the king’s bench, if a full jury appear, and a view 

** m ft be grant'd, and a juror be withdrawn, they take no notice of it by 

***** entry, but only grant a new dijlringas againft the fame jury, ex¬ 
cept the juror withdrawn ; but if there be a decent tales awarded 
here, and a jury appear, and a view be granted, there they muft 
take notice of it by entry, and continue procefs againft the jury, 
and decern tales ; otherwife the decern tales would be difeharged : 
and the dijlringas of the decern tales mull be the fame decent tales 
returned upon the firft writ; and to mix the perfons returned on 
tiie principal panel, and the decern tales in the panel that tries the 
caufe after the view, is irregular. 

Therefore the verdict was fet afide. 


Cafe 380. 


Strong again ft Courtney. 


An agreement OPECIAL ASSUMPSIT, fetting out, that whereas fames 
that a man (lull O Turner had a rent-charge ifitiing out of the defendant’s land, 
kundi whxh are defendant, in confide ration the plaintiff would indemnify and 
in hispoffelfion, favehim harmlefs againft all dill relics to be taken by James Tur- 
andchargedwith nrr, out, of, or upon, the premifes, promifed to pay him fuch a turn. 

w annuity t<> a Upon non aljumtlit , and vcrdiift for the plaintiff', 
third perfon, r U U 1 

without moicf- It was urged, that no right ofdiftraining appeared for the 

tation from the 'j ames therefore no conlidcration for the promife. 
annuitant, is not J _ r 

a fuflicitnt con- And of this opinion was all the Court, though it was after 
fideration for a ytrdiil j which, they faid, would not cure the want of confidera- ' 
promife. tion ; but that, if it had appeared that the rent had been affigned 

S. C. Ld. Ray. to Ja/ticsj it would have been otherwife. 

1117. 

S. C. Salk. 364. Carth. <746. 10. Mod. 294. it. Mod. 147. *14. 11. Mod. 16. 214. 250. 30$*- 

324. Fitzg. 202. 303. Corny. 98. Ld. Ray. 368. 1. Sua. 94. 633. 2. Stra. 933. 

* [ 2.66 ] 

Cafe 381. * Garibaldo againjl Cagnoni. 


Bail was for- A CONVICTION upon an indi&mentof battery being againft 
mcrly liable on- x\. (Jarihaldoy he, in confideration that Cagr.oni the profecutor 

piaintiff did not would n r ot fo J * B re * ^e, undertook to put in fpecialbail 

ucover agnanr to an sctior. of trefpafs to be brought by the plaintiff for the faid 
fim than that battery. 

fc h 'theT«iont At rllis t ' me ’ a v/r ' t which tl)e plaintiff Cagnoni had taken out, 
fcrifhc did, tho an d returnable in Michaelmas Term pail, was run out \ and in 
^ was thereby Hilnty Term bail was put in, and, after atrial, one hundred pounds 

Afchargcd from damages were given to the plaintiff, 
hi* reccgni* 

dance} but row And now a fare facias being againft the bail, they applied to the 

|n tlKJ iu t' s Corn t far relief; for that the etia/n, which was by leave put in 
hail are r 

Sable to the fumfworr. to and indciLd on the u rit in the adVons in which they became bail, and any 
trjfer fim , and alfo to the 1 Jls of fuch r.dtion ; but in the c r-;.^ jl. ..j, the bail- bond being taken in dcublf 

the fum indot fid in the writ, they arc liable to f.a.si'y the whi.it dtht due, to the extent of thfifaly. _ 

S. C. 1. Salk. IC2. S C. licit. 89. 1. Sid. 27 f \ ~c~. 2. KtK 101. 1. Med. 8. 2. Keb ^52. 

a. Sid. 423, 1. Veil. 44. 1. Com. D.g. 0,2. S. A led. 227. 11. Mod. 275. Stra. 922. 
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’the faid writ in Michaelmas Term , was only forty pounds, and the 
bail meant to undertake for ilo more} and fincc the plaintiff had 
declared to more damages, and recovered more, the bail \yefe 
thereby altogether di(charged : and a rule of Court faid to have 
. been made in the twenty-fecond year of King Charles the Second £ 
and found by Mr. Clarke in the then fecondary’s book, that 
in cafe of bad, if the recovery were for more than was mentioned in 
the ac etiam, the bail iliouid not be charged at all in ijld a thane. 
Was very much infilled on. 

Holt , Chief Jujlicri remembered a cafe of Thomfon v, 
Collins (a), in which he had been of counfel, in my Lord Pem¬ 
berton's time ; where in an inJditatus affumpf’t the declaration 
ind recovery was fntmorc than the ac etiam ; and there, though it 
was offered to level it with the ac etiam by entering a remittur oil 
the record for the reft, it was denied them on debate. 

Note, In this cafe upon f «irch, this rule could net be 
found in the clerk, of the rules Look. 

Holt, Chief JuJ} ice , faid, there was rcafon for fuch a rule to 
purfue the act i j. Cur . 2. c. 2. that bail fhould know y/hat they 
tame bound for, and not to be fiddled with more ; and tnat mull 
■ be by recovering no more than was mentioned in the writ , to 
which the bail of ncccflity muft relate: whereas if the plaintiff 
recovers more, the bail; if at all liable, muft be liable for what is 
recovered ; for their condition is to anfwcr the condemnation, or 
•fender the principal; and it would be extreme hard to enfu.ire the 
bail to a greater (urn than is mentioned in the writ: and ilnce the 
procefs again ft them muft be founded upon the judgment, itfeems 
from thence they muft anfwcr for all or none ; but if It - than is 
mentioned in the writ be recovered, then there is no inconvcnicn- 
cy to the bail j and if there be no bail infilled on but common 
bail, it is but juft the wrong-doer fhould anfwcr whatever is reco¬ 
vered. And he further faid, that in cafes of outrageous batteries, 
when people came to him for leave to charge with at etiums , he 
Would give leave to charge with a good film } but when they came 
for bail, they muft be content v/ith bail of reafonable value, and 
not infill upon their worth in proportion to the fum charged. 

* Powell, Ju/Iice, and the reft, agreed, that bail by no means 4 
ought to anlwerfor more than was mentioned in the ac etiam. 

Powell, 'JuJlicc , added, jhat if fuch a rule, as was men¬ 
tioned, had been, the reafonable confirmation of it would be, not to 
fuller the bail to be charged with more than was mentioned in the 
writy but likevvife not to difeharge them for good and all ; for 
though it be true that the procefs againft them muft be for the fum 
recovered, yet he faid the Court might hold the plaintiff from i. 
levying more than was mentioned in his writ, and the bail, upon 
bringing fomuch into court, might obtaina rujeto flay any further 
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proceedings agaioft them ; as is done every day in cafe of render of 
the principal before the return of the fecoud (lirefacias, though in 
ftridr.cfs of law they ought not to do it after a capias returned 
againlt the principal. 

Holt, Chief fuflice, fa id, that the cafes differed very 
much; for this rule was made in imitation and purluance of the 
law, and they ought not to make any court ruction contrary to it, 
and the words of it were, that the bail fhoulJ be looked upon a» 
none in ijld afliane : and to render before return of the fecond 
jcire facias , that was fo by the ancient courie and practice of tho. 
court. 

But then it was further moved, that the bail being of 
Hilary Term could not be looked upon as hail to the writ return¬ 
able in Michaelmas Term, and then the cafe would be no more than 
if one had by confent, upon a good confuleration, put in fpecial hail 
in a general action of aflaultand battery, in which cafe there would 
be no pretence of a furprize on the bail, and therefore they ought 
to anfwer the whole condemnation. 

The Court inclined to this j but being informed there was 
never any other writ taken out, 

Clerk, the Secondary , informed the Court, that the filing of 
bail without a writ taken out before or after, was void : 

Which Holt, Chief JuJlicc, and Gould, JuJlicc , affirmed to, 
be true. 

But the other clerks all faid, that the rule was underrtood 
thus, viz. that if bail were filed by confent, and no writ already 
taken out, nor taken out within eight days after, the bail was 
void, that is to fay, the di fendant was not thereby obliged t'j accept 
of a declaration; but if he did accept one, it would be well; and 
thijs feemed a reafonable explication. 

At laft the whole was referred to Mr. Clerk to examine. 
Qu,cre quid hide venit. 

Holt, Chief JuJlire , wifhed the attornics to beware of charg¬ 
ing extravagant ac etiarns , for otherwise an ad ion on the cafe 
would lie for holding to exccfiive bail. 

Note like wir* ,the fame point, in regard to a recovery above 
• the ac etiam. came in queltion afterwards this Term in the cafe 
of Bovcy v. Wheeler . 

Holt, Chlffnjliu , then faid, that the above-mentioned rule 
was made to rectify an extraordinary practice in this court; which 
was, If a * man became bound for another in an adtion of ten 
J pounds, he was thereby bail in all actions of the fame Term, by 
the fame plaintiff ag-onrt that defendant, let the fum be c ver 1« 
great, which was mighty inconvenient. 
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^ And this rule was made in purfunncc of the ftatute of 13. Car. 2. 
C. 2. that the bail might know what they undertook for (a). 


(<j) In the cafe of Welch t>. York it was 
, agreed to be fettled by the Court, ih.it the 
bail was liable to all aftiocs for u hfi km 
than that mentioned in the declaration, 
but not to any ad.on for a gn-uhr jum, 
3. Keb. 16. Put the praflice upon 
this point feems now to be fettled by the 
cafe of Mai tin v, Aloor ; the fum fwom 
to was Sol.; the plaintiff recovered 104I.; 
and the Coui t refolvcd, that as, on the 
one hand, there was no colour to fuhjifl 
the bail to more than they were bound, 
let the plaintiff’s demand be everfo great, 
fo, on the other hand, there was no rcafon 
the plaintiff fhouM fuffer by his modera¬ 
tion m raking hail, and therefore that the 
rccogn.zwce lliould be confidcred as an 
agreement to pay the fum fwom to, or 
d.liver up t‘.'<- dfcxd tut. Strange, 912. 
Py a rule alfo made in 1 ; after Tam 
5. fjrt 0. 2. wiiei e the pi untiff declares ft r 
a reeovfy, orpe.it.1 fum than is txpr..f- 
.fcd m the procefs on winch he dccl.u c>, the 
bail ill all not be difeharged, but lhall he 
liable fot fo much as is 1 wot n to and 
indorfei on the pro.tf., or for any i.ff.r 
f',,": whicii the pKi.iliff \afuch ill.a 11 

Tecovtr, Loft, ^45. Put it has been de¬ 
termined, that the ha:l arc l.ablc not only 


to the (!•■*» foam to, but to the ccjh alfo \ 
Jackfon v. li.ifli.il, Dough 3)0. This 
practice, however, is couiii.ed to the 
court of ling's tiunl'-, for in the court of 
common pirn*, bail to the fhcr.fi* are liable, 
b.yond si • fum town to n • «//t, to fatisfy 

the whole debt due to tiw full extent of 
the pmoby of the biil-bond, Mitchcl v. 
Gibbons, 1. li. HI. Rep. 76.; for although 
the ftatute ta. G‘<n. 1. c. 23. d.rcits, 
“ That in all cafes wlitre the canfe of 
“ aftion fh.dl amount ta ten pounds, 
“ affidavit flnll he ma le and filed of 
** fuch caufe of a&ion, and that the fums 
“ fpecificd in fuch affidavit (lull be in- 
“ dorfed on the back of the wiic or 
“ procefs; and for which fun fo in- 
“ dorfed the fhenff (hall take bail, and 
“ for no more it is decided, titat the 
ftatute is direftory, and that the bond 
may be taken in double the fum fwom to, 
Jennings v. Gooftree, Fort. 3.16. ; Mad 
•v. Mitclid, Praft. Re?. 67 ; Walker v. 
Carter, a.Black. Rep. R?6. Andinboth 
courtsa defendant may he held to fpeeial 
bail in an adlion on a judgment for ten 
poundsfor damages and cols, altlnnieh the 
original debt alone was under ren pounds, 
Lewis it. Pottle, 4. Term Rep. 570. 


The Qneen againjl Tutchin. 


Cafe 382, 


N INFORMATION Was exhibited againft Tutchin b;' THE In an informa- 
ATTORNEY general in Eajler Term laft, for contriving, t.on ex ffin, or 
compolins, and publifhing, a certain feduious libel. intituled, ? th,:r l ,roCt ' c ‘*“ 
“ The (WrvAto..” 

The defendant pleaded net guilty in Trinity Term, and a venire ^ 's^blr.df 
facias was iffued out to the sherii-fs of London, the fail tQ^lfi^diii 
being laid there, returnable <l : e Lutur poji ties JeUt. Mich, and r/".-y«,andother 
the diflringas was then awarded on the roll in the common though 

form, with the nift prius, die SM. poji. crajl. Animar. but the 1Uit lllto a 
diflringas , through miflake, was t.ji.d the twenty-fourth of ^^ rcr 'j UR ^ 
■Ofiober, viz. the day after the return of the venirefacias , and after which ihJ Court 
VerdiA for THE QJJEEN. fits, mu it her.*- 

Mountague moved in arreft ofjudgmcnr, ? *bm^iu 

First, That the venire and diflringas were made returnable at 0 *,^7 -occ*:^ 
a day certain , whereas the f.idt ariling in another coumy, it ought jcom.m need 
to have been at a common day. in' ether courts, 

and removed into the king's bench by ccnierati, the pr:c:f\ mu ft be returnable on a nnmun 
S. C. arte, 164. S. C. Holt, 424. S C. 5. St. Tr. 53a. S. C. 2. Ld. Ray. tefu. 1. I.Vmv. Abr* 
* 35 - Cro. El.z. S20. Sirin. 4*. 253. 1. Lev. 2. 143. Carth 70. 76. 157.172. 12 Mod. 33. 24S. 

3. Com. Dig. “ Enqurft” (C. 6 \ 

B b 2 Holt, 
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Holt, Chief Juflice. In cafe of information, or other proceeding'"' 
originally commenced in this court, the procefs may be at a day 
certain, though into another county j and fo it has been lately fet¬ 
tled here, in a cafe wherein we took it into confideration, and ruled 
it fo upon the certificate of all the clerks : but if an indifl- 
ment be removed up hither by certiorari, and afterwards is carried 
down to trial, there the procefs muft not be returned at a day 
certain, but at a common day. Belldcs, there is great rcafon it 
ihould be fo here, for the information is exhibited on a day certain , 
and the defendant’s appearance to it is fo too ; and he pleads to it 
at a day certain j and then why fhould not the procefs be fo too ? 
The plea is, die Luna cra/i. Trin. and that is certain; for crafl. 
7 'rin. without more, is a common day. Indeed, in the common 
pleas, except it be where they proceed to hill or in afiize , they 
muft go by common days. And even in this court, in aj/ize, we 
may go by a day certain ; and where one is fued here as prefent in 
court, all muft be by a day certain: and fo of" proceedings hy bill 
in any county of England. And fmee the attorney general, 
by rcafon of the univerf.d jurifdielion of this court, may file a bill 
here for a crime committed in any county of England, he may 
make the procefs returnable at a day certain,zivlhc: has his election 
of the one or the other. 

The r ssT of the Court was of thefame opinion. The di/Te¬ 
rence is between things originally begun here, and brought hither 
by certiorari. 

* Secondly, That though the dijhingas was well awarded oil 
the roll, on the day of the return of the venire, which was the 
day for both parties in court, yet the ilfuing a dijlringas the day 
after, and tefted the d.ty alter, was without warrant, as not 
being according to the award of the court; for by the ftatute of 
Nifi Prius , the procefs of nifi prius is fo be awarded in prafentid 
parti urn, and it ought to bear teftt on the fame day, or elfe it is a 
difeontinuance. 

Powys, Serjeant, anfwercd, that this was amendable even at 
common law, being a bare inifprifion of the clerk, he having a good 
warrant before him to guide himfeif by, viz. the award of the 
diftringas on THE roll, by which a day was given duly to thd 
parties, a day of nifi prius. And for amendments at common law, 
before 14. Edw. 5. c. 6. which is the firft ftatute of amendment, 
the authority of 8. Co. 1 56. b. was urged hy him. Want of entry 
of a continuance amended, and fo of mif-t ntrj of efjoin by a clerk (a). 
A difeontinuance amended, and that muft have been by common 
law; for the ftatute of 14. Edw. 3. c. 6. is only for amendments of 
a letter or a fyliable, and the Judges were fo fcrupulous, that they 
doubted whether they could amend a word by it (b). In the 
reign of Henry the Sixth a writ of habeas corpus was amended ( c)* 


amended at comtr.mon law. —4. Burr. 2570. 


2. Hawk. P. C. ch. 25. f. 97. ch. 27. 


(a) Year Book 22. XJw 3. c. to. (c) Year Book4 .lien. 6.pi. 16. Brt. 

(i) Year Book 23. £dn\ 3. pi. 32. Abr. “ Amendment,'' 32. 

And 
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And the Book fays, that fuch amendments may be, efpecially in Tn* Qvke* 
cafe of the king (a). It is true* people of late have conceited, _ 
that nothing is amendable in criminal proceedings^ bccaufc, fay they, u 1 

they are excepted out of the ftatute, as if nothing were amendable 
, at common law; but in many cafes at common law, the king could 
amend where the fubjcdl could not; as if quare iir.pedhy at the 
king’s fuit, ba u pr<y/ir«tere ,, inftead oi' u prajentarc) ’it is amendable, 
though in an original: but belides, this is a matter within the ex- Poft. *87, 
prefs words of the ftatute of 8. Hen. 6. c. 12. f. 1. This is all in 
the lame Term : while the record is wholly in the breaft of 
the Court, and is relative to matter of the fame Term j and I know 
nothing but what is amendable in the fame Term ; for in 8. Co. 

156.*. it is faid, that at common law the Judges may amend their 
judgment, as well as any other part of the record in the lame 
Term j and we are upon a mifprilion of an officer of the court. 

Who is to make up his record, or iflue procefs according to the adi 
of the Court, which is right, and which lie had before him, and 
that in the very Term in which it is committed. We are not 
endeavouring to amend the tefte of an original writ which comes 
out of another court, but the tefte of a judicial writ , according to 
the award of the Court; and no ftatute of amendment is againft us 
Jn this. The words of 8. Hen. b. c. 12. arc very comprehen- 
*11 vc, and would take in all criminal matters whatlbcver, as well as 
civil> if there had been no exception in it ; otherwife the exception 
had been vain ; therefore what is not forepriled by the exception, 
is within the general words of the ftatute j and the exception 
expreffes only * “ indictments and appeals of treafon or felony , and * £ 270 J 
“ outlawries of the fame and the ftatute of 14. Edw. 3. c. 6. 
makes nodiflindtion between criminal and civil caufes. It may be 
the ftatute of 32. Hen. 8. c. 1. does not extend to any pleas of 
the crown, becaufe it mentions party and party, which in decency 
cannot be applied to the king (b). And he relied very much on 
Harris's Cafe (c) j which was an indictment for a nuilance at the 
ibffions, and not guilty pleaded, and the clerk of afize^ who ought 
to have joined iffiie for the king, omitted it, and the matter being 
tried and found againft the defendant, this was moved in arreit 
of judgment, and yet, after feveral years, the Court ordered 
it to be amended. In the cafe of Parker v. Curzon ( d ) 9 
an information for rccufancy was filed againft hufband and 
wife, for the rccufancy of the wife, and the entry was, “ et 
u prad. the baron and feme veniunt ; et prad. the feme 
“ dicit quod ipfa non ejl hide culpabilis \ et de hoc penit fe J'uper 
“ patriam and this was likewife amended after verdidt by the 
docket of the officer, it being a manifeft mifprilion of the clerk ; 
and yet this was a clear difcontinuance^ for there was no plea, and 
this amendment was in another Term. In Sir John Jtjhley's 
Cafe (rj, in a quo warranto the defendant declaimed fpecially, 
that is, the difclaimer in the paper-book was f:>, and the entry on* 

■ (0) Fit*. Abr. “ Amendment," 9. u. (<Q Cro. Jac. 519.. 

O) a. Hawk. P. C.ch. 23. 1 129. (<■■) Cro.Cor. 144- 

V C. Jac. 50,. pb 


TH8 



?H»Qg*VK 

wft 

Tvtcuis. 


Foft. 272. 306. 


[271 ] 


1. Cro. 347. 
IfcVeiit. 37. a?. 


Michaelmas Term, 3. Queen Anne, In B. R. 

the roll was of a difclaimcr general, and a year afterwards thWT - ' 
was amended, as the Court faid, at common law,being only roifpri- 
fionof the clerk, in copying the paper-book before him, which was 
right (a). Upon an indiftment, the venire facias was direfted 
vhecomitibus Cantuar. and the return was only by one, there being 
int. uth but one jheriff of Canterbury , and this was fet. right (b) % 
by making an entry on the back that there was but one AierifF; 
and this was faid to be an amendment at common law, without the 
help of any ftatute, and likewife that it might well be by the 
ftatute of 8. Hen. 6. c. 22 which docs not extend to informations 
at all, or, if to any, not to informations at common law, as this is; 
fo he concluded, that this was amendable at common law, being in 
the king's cafe ; or if not for that, yet that it might be by rcafon qf 
mifprition of the clerk in the fame Term; or if neither, that it 
was within the purview of 8. Hen. 6. c. 12 . and not fbreprifed by 
the exception. 

The Attorney Gf.ner al ad idem. Thisis a cafe of great 
concern ; fur if none of the ftatutes of Amendments or 7 eo J r ails 
extend to cafes of the crown, certainly it imports much to 
know what is amendable in crown cafes by common law. The 

} >rcamb!e of 3 7. Hen. 8. c. 3. takes notice of the inconvenience of 
saving judgment ihiyed upon fuch nice exceptions; and he agreedj 
trust ftatute could not be; thought to extend to crown caufes, 
bccanfc of the woi ds M demandant and tenant” in the ftatute j 
but from that he inferred, that the crown caufes did not ftand in 
need of it; for it would found very harfh for the Pub] eft's caufes 
to be taken care of, and that the king’s cafe, in matters of equal 
mikhief, 'hon'd pufs unregarded. The law gives great privileges 
ansi prerogatives to fuits of the king which the fuhjeft has not : 
a demurrer to * evidence (hall not he inthe cafe of the queen, with¬ 
out the confent of her Count'd; otherwife in the cafe of a fubjeft (c ). 
Tne qu«.cn after demurrer joined may waive it, and come to 
iflue ( dJ. Before judgmcnr, in the queen’s cafe, no tlifcontinuance 
can vitiate (ej ; nor can difcontinuancc be allcdged before judg¬ 
ment, for until then, even in the cafe of a fubjeft, it may be amended 
at the pkafure of the Court i but not after judgment in another 
Term (/). Want of form in the king’s writ ihall be amended, 
otherwite in the cafe of jt fuhjeft (g). An original at common law 
is a’mepdable jn the king’s cafe, but not in the cafe of a fubjeft (b). 
And fh;s js further mamfeft by every day’s experience ; for the 
queen Ihall ameoJ her information before iffue joined, and this (he 
may do even in informations for perjury, which is amoft infamous 
crime j and this by’ common right of the cro\vn £t common law (; J, 
and morp than a fubjeft can do in his aft ion. Such amendments 

(4) Now by 9. .*>«, c. ao. f. j. the (*> Hardrcs, 504. 
ftatute fcr the amendment of the k»w, and (/) Cro. Jac. an. 

4^ the of Jeofail*are extended to \g) Year Book 4. Urn. 6. pi. 18. Fits. 

Informations in the nature of yw warnmtt. Abi. “ Amendment,” pi. 22. 

(ft 1.54. 244. (i) *.Co. 156. 

(c) (i) See Rex v. Wilkes, 4. Burr. 25^9. 

5. Co, and Rex *. JioBand, 4. T«m» Rep. 457, 

' as 
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as we prefs for were always allowcJ, where it could not turn to the Thb Qvcen, 

prejudice of the party, lint he a. reel, that an amendment which agwjl 

woulJ alter the defence of the party, or any way turn to his pre- I - *-!chin., 

judice, ought not to be ; hut faid, that this is no fuch, for the 

party had a right day on the roll, and appeared and took' his 

trial at that day (a), A npias i* amendable in the king’s cafe, 

becaufe it is no prejudice to the party ; but an exigent is not, 

becaufe he would be thereby prejudiced, viz. outlawed ; but this 

cafe Hands clear of all exceptions of prejudice. Then as to the 

exception itfclf: Though it may feem bv lhe award on THE 

Roll chat the writ ought to bear te/le the fame cay, yet there 

appears no reafon to make it abmlutHy uecei'ikry t!iat it fhould be 

fo,ar.d there are no authoriti.s that ihe iaw requires it. And by the 

reafon of the thing it fectns it may be other wife ; for the venire 

fucias is returnable all the twenty-third, and may be returned «:C 

anytime on lh.it day, and the Court may /it all that day,and per- 

adventure the clerk has not time enough after the award to make 

out a writ until tue next day, and if fo, they ought to tejle it 

according to lhe truth the next day. It is true, there is reafon 

that it Ikon id be made out and te/led in a rcaf.naVue time after, 

that the jury may have time to appear, end the party timely notice 

to prepare for his trial; but not that it fhould be abfolutcly 

neccilary it fhould be tejitd on the return of the ver.it e facias (b). 

Upon a writ of or: or brought, if the plaintiff Jo not afiign error, and 

fue out & fire facias inbuilt the defendant, an audicnduTn errercs , 

of the fame Term of which the lvcord is, ail is d'fantim r/.ed, but it 

is not faid, that he mu/I do ir at the rctu n of the v, lit (c). All that 

is ncceliary at the return of rite \u'it i-, that the fame day he given 

to the jury and parlies, but not that the proeefk again!! the juiy 

be tijled on that day (d). A !«d ras cirfjra jarai:r *{!•! 1 ..i Jl.lVC 

the lame day that the parlies have, that r, ir ihail be continued to 

that day; but the hjir need not be on tint day. 'i" jury 

and party are continued over to a day certain by the award on the 

ROLL ; * and 1 do not know any c.ile tint m ih.e% it neceTary that *■ 7 -. 2 1 

the tefte fliould be un tile fame e whh Me return of lhe in it writ, ^ 

but that in Ytiv. 204. and in (do. ‘fac. 203. and that is in an v.-ii Co. Eh 

appeal which is upon mother iv.dbn for in an ..ppeal, if there be 4 ji- S 7 2 * 

any mean time between the rctu,:: of one prow I- and the trite of 

another, as in rint cale theie \w::r Lven d.»v., all Inc procefs is 

difcontiiiued ; but tint i*- upon r. Jpecird re..!.,.;., tail oi being in 

appeal, where the proceeding- cue always been wry airier, and 

by the common law a :iear v, "re to be earned h ; iVv/li pmfuit; 

and lb it wasumil liie jtunte y (H :: ./hi, ui.u.i oesiliem a year 

and a day, within Wiiieii it mini be luougnt; iiian appeal he 

cannot impail ; .tiuhl n : do n is ./ ,■>.r,\,. ; e...d t.us is the 

only authoiity 1 can hud,except in Cij. id. ^ 7 .'. vvbe.e iL is taken 

notice of that the proceik bore trjte on tne uty al’.xr the return of 

the venire J'acias, and the exception is taken to ut.icr matter on lire 

(a) Year Book 20. Ilm. 6. pi. 18. (<•) Ytnv Poet: n. iJ-v. 4. pi. 20. 

(£) Fitz N. B. 30. 11; colt's Abr. d) V.iL 1>‘•*',>« A hr. “ Dixon, dc 

“ D.fconnuuauci," 55. *' l ! u.t*-ls>,” pi. 33. 
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record, yet this was not mentioned as a fault, or amended. *• 
Befides, the courfe of the crown office has gone fometimes 
this way and fometimes''another way, and due weight will be laid 
upon the couife of a court. However, if it be amifs it ought to be 

». • 1 . r - r ■' inmori law, without the 

1 of the clerk of the court, 
fame Term, and by 

confequcncv within the power of the Court. And befides,the crown 
without doubt has the benefit rtf the ftatute of Amendment: in ma¬ 
ny cafes, and great autiVoiitier. are fo ; the ftatute 14.. Edzv. 3. c. 6. 
has no cxclufivc wirds in it, and I fee no reafon why it fhoulJ net 
extend to crown caufes, for there nothing in the ftatute that 
may lead tofuch a conilruciion. The ftatute of 32. lien. 8. c. r. 

I agree, does net extend to it, for the reafon before mentioned j 
but that of 16. & 17. Cti'\ 2. c. 8. is very general and extenfive, 
without any thing in it to exclude crown c.iufes ; and the general 
words of the ftatute of 36. Kdw. 3. c. 15. for entry of pleas in Latin, 
and pleading in Rnglijh, extends to pleas of the crown, therefore 
a pari: and rny Loro Hale, for whofe opinion all profeftors of 
the law have a great veneration, vv.tr. of op:r ion in tny Lord Fitz~ 
Walter's Cafe of a quo warrant?, that where the writ iffued to 
fheriffs, there being but one, that miftakc was amendable by the 
ftacite of 16. & 17. Car. 2. c. 8. It is true, it went oft'upon ano¬ 
ther point, viz. that it appeared the jury had thrown dice for their 
^erdidt ; but upon fcvcral motions, II ale abided by h'$ opinion, 
that it was amendable. The cafe of Kin? v. Read (a), and Black- 
wire's Cafe f b}, throughout arc, that :n all cafes where the words of 
the ftatute are not “ between party and party/' the general words 
will reach t»ciown canids if they be not excepted, and this is not 
excepted by theftatute of 8. Hen. b. c. 12. the words whereof are 
as comprehenfive and cxpivfs as can be for us : that ftatute indeed 
does not extend to all pleas of the crown, as to appeals, indi&tncnts 
of treafon or felony, and procefs thereupon, bec.iufe they are ex-' 
• [ 273 3 cepted bv < x.ircls wo ids; but to all ocher it docs. * In Dyer, 
34-6, 347. ai. information is amended in a ftronger cafe than this : 
10 .Ed-iu. ■?.20. It v..v. in an information qiti tat:: for ufury, and the party brought 
1. Sid. 14'L ;jy- in by jjtbpii-na, and appeared by attorney, and pleaded not guilty j 
and tins taken tor .in exception, and vet, after debate, judgment was 
given for the plaintiff' “ propter Jtat. clc 'jfcof.” as the Book fays. 
Much of th'- common courfe of this court feems to be upon this 
ground and reafon, that picas of the crown are amendable either by 
common law, or by the ft .itute, as the practice of amending records 



re judas, What do we delire to amend ? Only 
a iett. r, or afyi.nblt, or rather a tittle ; for the date is in Latin fi- 
gw.es “XXIIlI/’and loilrikcout the laft ftrpkc is what wcdefire ^ 
a th i.g within theexprefs words of 14. Eclw. 3. c. 6. in the cafe 
of a fuhj'j Jt; and me ftatute makes no difference between that and 
cafes of th. crown. Greater amendments than this have been 


( a ) I. bid. 49. 66. *17. 


{/’) 8. Cu. IS--. 


at 
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at the common law ; and Lord Coke fays, that of late days, with- Tut Qjxajr 
put doubt there were amendments at common law. We put 
it upon the other fide to (hew, that there was any diverfity between UTC " 1H «' 
crown caufes and thofe of fubje£fcs, except it were that crown 8. Co. 56. 
caufes were amended where fubjc&s’ caufes could not be ; and if 
they do not (hew any fitch authority, then all the authorities for 
amendments in civil caufes are a fortiori in criminal caufes. 

Lord Coke (ays, that at common law a variance in any part g. Co. 56. 
of the record from the original is amendable; fu the Judges 
may amend their own judgment, as alfo any part of the record in 
the fame Term, but a mil'priiion of the clerk in procefs was not Vide j. Vent, 
amendable in another Term ; fo it was his opinion, that it could 1 "* in another 
be done at any time in the fame Term; but he might go a little fur- 1 wm * 
ther,and fay, it might be at any time before judgment j for all the old 
books are fo. Now the reafon of that rule extends to all criminal 
caufes as well as civil. If a fine be fetin court on the firft day of 
Term, it may, by common law, be mitigated or difeharged at 
any time during the Term. In Trinity Term , in the feventh 
year of William the Thirds in the cafe of The King v. Waicott, i.Cro. *51. 
a writ of error was brought to reverfe an attainder of treafon, *■ v#m - b 9 - 
and a ncccfiary part of the judgment being omitted, the reverfal Ra ^ 1 ® 6, 
was adlually pronounced and entered on the roll; but the Court ParJiam/ Cafes 
* finding that there were precedents and forms of entries to the con- ,35. ? 

trary, they ordered the judgment to be ftruck out again the lame 
Term, and to be put in the paper to be argued ; and the procels 
,qf the court, as well as their judgment, is in the bread of the Court 
ail the fame Term. A fecond indance of this practice is, that all 
mifprifions of the clerk of ajfize, or juftices of peace-, in certifying 
the indictment in the caption, may be amended the fame i'er,n it 
comes in. If an indictment be vicious in the caption, the Court Saund. aoa. 
by common law may amend it the fame Term it comes in, 1. Sid. 

250. The King v. Glover. The coroner was ordered to attend, 
and to amend an inquifition returned hither, Cro. Car. 276. 

An indictment upon the ftatutc of 8. Hen. 6. c. 9. of Forcible 
Entries, laid the inquifition to have been taken * apud S. • r 
cor am A. it B. jufticiar. pads in partibus prard. •, and there being *- 
three divifions in the county, and three feveral commiilions for 
them, exception was taken that it did not appear for which of 
them “ A. and B" were judiccs } and this was held a fatal excep¬ 
tion. But it has been ruled ( a ), that if the certificate of the clerk 
of aflizc be faulty by his mifprifion, they will amend it by the roil 
below. In Samfon’s Cafe (b), Error was brought to reverfe ait 
indi&mcnt of murder ; the certificate of the clerk of alfize was 
wrong, for want of a continuance ; and one of the Judges would 
have it amended at common law, for the great mifehief that would 
otherwile enfuc •, but Jones, f-fdee, was againil it, except the 
kiiig did lpecially deiire it. 

(f) Stafford's Cafe, 1. Jones# (h) 1. Roll Abr. j 9 6 . 
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QvtEN And per Holt, Chief Juftlcc , That muil be by fpecial man- 

egainfi J aU 
Tvtchiii. 

But there two Judges were againft Jones, Juftice, for its being 
amended. An amendment was made of an indidtment, according to 
a precedent in Edwara the Fourth's time (a). Before the ftatute 
7. JUw. 4. 15. of Amendments, civil and criminal matters were amended. He 
quoted the Year Boole of Edward the Third [h) y where an entry 
of tflbin was amended (c). '\n entry of voucher to warranty has 

been amended (d). The record of a judgment is in the breaft cf the 
Court all the fame Term (c), and allprocefs until judgment (f), 
.Default of proccfs is amend :ble at any time before judgment (g). 
After ilme joined, there was a diftringas, and no award of tales on 
Skinner, 46, &c. the roll, and there being a tallow ihcbackof the writ, it was amend¬ 
ed (/j). The record was, that (hell a one, “ gentle man," and in the 
nisi prius nnj.1, “ gentleman " was omitted, and it was amended, 
and all by the common 1 iw (/). In the cafe of Bondv. Devys ( h) t 
on the venire facias, S. Sutton was returned, and the diftringas 
was fo, but the panel returned was D. Sutton, and that variance 
was moved in arrelt cf judgment; but upon examination, it was 
found to be only a mifpiifion of the fhcrifPs clf:k, and therefore 
amendable by common iaw,without the aid of theftatuteof 8. Hen. 6, 
t. 12. In trefpafs (l) to the damage of one hundred pounds, the 
1 coord of niji prius was one hundred (hillings, and there was a 
veidict for a hundred pounds ; and this miftake was amended as a 
inilprilion of the clerk, and there the Judge of niji prius had no 
more warrant to try that iffue than is in our cafe. In Brooke ( m)e 
and Fitzherhert («) are amendments, all at common law. Things 
or the iame nature with this were amended at common law fo) ; 
ami the liatute makes no alteration againft us but where it is 
exprclsly fo (p). 1 here are not in the Year Books many 

inltances of criminal proceedings, and that is a great argument 
that thefc niceties have not crept into the law in criminal matters; 
tor if they had, fomethingof them would be found. Then if there 
were amendments at common law, why fhall there not be fome in 
informations ? There arc multitudes of amendments of this nature 
in civil cafes. The calc of Tift on v. Jljhley (q), is of an amend¬ 
ment at common law even in another Term, which could be, as is 
Mere held ; and fare it is in the power of the Court to do right to 
the queen, as will as to the subject. And he quoted my 


(a) 7. Edw. 4. pt. 15, Palm. 4^0. 

( 4 * <£••••*’• 3 ‘ i * ^ 

Jr; Yt.ir I Jock 5 EJw. 3. pi. 25. 

1 „ r .. 

I- 3 - i ‘ ,w *T- *■ 

£«•) Jjv'i 1. liuC. /.Lr. ^0. 
w ) 'car firok 9. AV.V 4. p!. 3. 
ALrj.Ip. l.y CiovEe, “ Amendment,” 
4 U - 

fo) Year Book •». U > C >. pi. 57. 

! .) 1 A.tr. “ Ati.vi.i‘1 .i'-r.:," 3a. 
Kin.k. Ahr. “ t 5 .fv.w..t.r. , j;iiici15. 13. 
Jiuj. Abr. “ Amend!!*'!.', ’ 13.65.16,17. 


Tbe Ytar Book 22 Edw . 3. pi. 19. 
Eire!:. Abu “ Au.u'.dnunt," 105. 

(0 

(»•) Cro. Car. 563. 

(/) F.tz Abr. 4i Amendment," 16,17, 
l?:o. Ahr. “ Amendment,” 17. 

(»;) Bro. A Ur. “ Amendment,” 26.29, 
tn ) Fitz. Abr. “ Amendment,” 16. 55. 
('•) Year B«>ok 2. Rrk 3. pi. 11. Bro. 
Air. “ Am rdmcr.t,” 8;. 

( J >) Bio. Abr. “ Amendment," 22.59. 
(7) C10. Car. 144. 

Lord 
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* Lord Macclesfield's Cafe (a): A rule was made to reverfe an at- Tup Qoxs« 

tainder of high trcafon, about fixtecn years before, upon writ of cr- 

ror,and no entry thereof, or any record made up, no continuance cr Twi ca **fc 

alignment of error, and yet, to reverie this attainder, leave was' 

given to make up the record now (b) ; and if this help was given 

to a fubjecl, Why fhould not the like be in the queen’s cale (c) ? 

And there it was laid to be a default in the officer of the court, 
and that was in forne refpect the default of the Court; therefore 
he vvas ordered to do that now which then he ought to have done: 
fo here it is to make your officer do what he ought to have done 
before. The cafe of The ueen v. the JVardcn of the Fleet (d) 
was much Wronger than this; for there a venire facias, upon iffue 
joined in chancery, was returned hither the fourth of February , 
and the record itfelf did not come in until the feventh, and theofficcr 
marked it to have cqme in on the very day on which it came in 
truth, and the Court ordered the matter of fait to be examined, 
in order, that if it fhould appear that the record had come in on the 
fourth, it fh-.uld be fet right, but it appearing not to have come 
in until the feventh, they could not amend it, being a dilcontinu¬ 
ance, but upon writ of error before the lords, that judgment was 
reverfed for this reafon, for that the clerk might have entered it 
as of the fourth, though in truth it came in after. 

But Holt, Chief JuJlice, faid, that matter was not fet right in 
the king’s bench to this day; for they looked upon it to be againft 
their duty as Judges to enter a record againft truth. 

Lastly,—Thf Attorney General faid, that the making 
a writ different from the roll was only the mifprifion of the 
clerk (e). 

Broth* rick. contra , fuff, took a difference between the 
fuit of the king in a civil profccution of his right, and a p.ofecu- 
tion againft a fuhjcdt for a crime. In the firlt cafe, he has greater 
favour than the iubjedt; in rhe other, the ftrictcft nicety is 10 bo 
kept to. Upon this difference he diftinguiflied the cafe of quo 
fvarranto from the prefent cafe, as likewife that of the iVardtn of 
the Fleet ; for they are to be looked on as profccut'ons for the 
king’s civil right. He agreed, that there were fume amendments 
At the common law ; but faid, that if there were amendments in 
all the itiftanccs put by them, there would be little ulL- of the Jtatute 
of Jeofails or of Amendments . He denied that any criminal pro¬ 
ceedings were amendable by the llatute of 8. Hen. 6. c. 12. or 
the 16. & 17. Car. 2. c. 2.; and no authority of any fuel* 
amendments is quoted, except in Jiyer ( J ) ; and Roll (r; ) 
takes notice of the cale in D \*.and fays, it v.cs held no*. ..mend- 
able in the twenty-fecoiid v»;:r of £h<ccn iLuz.al.clL. And 
■Cate, in the middle of Bluckmcrt s Caj ., lay:, that uic ftatute 

(<,) 1. Ld. Raym. 16. zco. tint t." out< f T> : :n. oren a i’as- 

\b) See Lord Mohun’ti Cafe, ante. tl.ij, u tl..- (.1 ii;t (.ink. 

(r) See WJk<b’Cafe, 4. Buir. Z569. • (/) Dyu, 3(0 

If) 3. Mod. 335. 1 /; 1. Kti itep. 447. 

See Cru. iLlz. 467. j.RelLAbr. 
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did not extend to criminal proceedings. Cro. Car. 312. fays£ 
that the Jiatute of Jeofails docs not extend to pleas of the crown. 
A wrong venue is fatal in a quo warranto. Style , 307. In a 
fuit * upon the Jtatute of Inmates , a diftringas bore tefte out of 
Term, and it was not amended; and a venire facias ae novo was 
awarded. See a Kb 3. lieb. 485. the opinion of Hale, fo much 
relied on of the other iidc. In 1. Vent. 17. 35. an information for 
forgery at common law was denied to be amended. In Hardres , 
217. an information was brought upon the ftatute of Navigation , 
for importing certain fpices of the growth of Ajia, Africa , or 
America , from Holland beyond the feas,and an exception was taken, 
that it was not iaiJ that Holland was not in Afia , Africa , or 
America , and held fatal, though after verdict. He agreed, that 
records which come hither by certiorari , if variant from the roll 
below, fhall be amended by it. The cale of the writ directed to 
two fheriffs when there was but one, was amended by having an 
indorfement made on the back of the writ that there was but one 
filer iff in faft j and it was an amendment by the common law, 
according to a precedent in 5. Hen. 7. where a writ was directed 
cot onatoribus (a). But it is laid, that there is no neccflity it Ihould 
be ujted on t' e day of the return of venire uaias ; but that is ex- 
prclsly again;-' cafe in Yelvt'tou b.fme put. 1 his is not like 
the Cafe of IVah (■ [»'■ foi that was au alteration of the judgment 
of the Couir. which is iny 1. ui. : t lete umil the laft day of Term ; 
nor is it iii.i. my Lora A 1 acclesfield.'s Cafe (c), for doubdefs the 
Court n.ay 1 apply lull records, or put things in the Hate they have 
been in before, or make their ofiicer do that which he ought to 
have done ; but this is to alter what he has done. A venire facias 
returnable at a day different from the award of the Court, and 
{rial thereupon, is not amendable {d). An information was brought 
ou a penal ihttutc, and tnc venire facias on the roll awarded was 
w coram nobis ubicunq .” and that venire facias made out was 

coram nobis f without more; and judgment flayed thereupon (e) t 

Holt, Chief Juftice. The cafe of the Warden of the Fleet 
was a civil action, and no criminal profecution; but merely a 
civil courfc to entitle the king to an office forfeited to him. 

MoyNTACUE haying had time given him to anfwer, argued it 
folur.uly.—This point, as it is of concern to the crown, fo it 
is of high importance to the subject ; for it is to make a 
precedent that will be leading in the like calcs. Again, a&ions 
tjai tarn, winch in fome refpedts arc between fubjedt and fubjedt, 
h.»ve been always excepted out of the ftatute of Jeofails j there¬ 
fore, a fortiori, adtions of higher nature are fo. The tejte of this 
writ is not amendable at common law ; though I agree many 
amendments were at common Jaw. No authority has been quoted 
that error in the tefte of a writ is amendable at common law. 


U>) 


j. Keb. 500,901. 
1. Ld. Raj. 16, 


(J) By Popiiam, Ckitf Jufikt, in the 
Cite of Rcgtrs v. Bird, Cro. tliz. 572. 

(<-} 1. Roll Abr. »oi. YcIy. 60. 
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Lord. Coke (a) fays, that Judges may amend their own judgment in 
the fame Term, or any other part of the record } but it does not 
from thence follow, neither does he fay, that they may amenJ faults 
in writs iflued * out of their record to an officer in pais, or returns 1 
made by him. And the reafon why they may amend their own 
judgments and continuances, which are the only inftances given 
there, is, becaufc they arc their own proper afts, which, as it is 
there faid by my Lord Coke , remain in their breads in the fame 
Term } but the aft of another in purfuancc of their award cannot 
be faid to betheiraft, and a writ made out to an officer cannot be 
faid to be in the bread of the Court. If the entry of the clerk of the 
award of the Court had been different, there might be fomc colour 
to amend the roll *, but this is not fo : you will take notice that 
the writ ought to be according to your award, and that it is notfo 
is the fault of the officer, not of the Court. All their 
authorities out of the Year Books are between party and 
party, and not like this *, nor within the ftatute; the words of 
14. Eelw. 3. c. 6. are very large, and yet there is not one authority 
of amendment of crown caufes by that ftatute : and Coke (b) holds, 
that the ftatute docs not extend to pleas of the crown ; and this 
he fays generally, without faying that itis bcccufa they arc cxcepteJ, 
as he fays, upon the ftatute of 8. Hen, 6. c. X 2 . in that cafe ; and 
this ftatute of 14. Edw. 3. c. 6. has no exception ; and yet by 
the opinion of that Book, the words of it do not comprehend picas 
of the crown; and what ran be the reafon that the general words 
, of this ftatute do not extend to pleas of the crown, as it has 
been acquielced in ever fmcc, but the great indulgence that is 
given to thefubjeft in criminal matters r It may be objected, that 
the crown’s not being relieved by the ftatute, is a fign : ir it did 
not want it. In the cafe of Beecher v. Shirley (r) it is held, that 
there can be no dijiontinuance in crown caufes until judgeu : .; but 
thofe cafes extend only to what wc agree, that the afts of the 
Court arc in their breaft before judgment} and fo is 3. Lev. 430. 
and Coke’s Afo/r, that the ftatute did not extend to pleas of the 
crown, would be impertinent, if that were fo that they qid not 
need it. As to the ftatute of 8. Hen. 6 c. 12- which has an exception 
of M appeals, of indictments of trealon and felony, and outlawries on 
41 the fame,’’from whence it is ftrcngly urged, „hr*t it extends to our 
.cafe, bccaufe it is not excepted; I anfwcr, Kirft, That the words 
of it arc not more comprehenfive than thofe of i 4. Edw. 3. c. 6.4 
that of 8. Hen. 6.c. 12. is all mifprifion of clerk inwr/f, the other 
is all mifprifion in procefs t fo they are co-extenfive, and the 
exception, we fay, is only ex abundant) cautelti oflbme fcrupulous 
law-maker, or but mentioned for inftances to fhew they meant 
not it lhould extend to pleas of the crown. Many cftatcs-tail are 
not mentioned in the particulars inftanccd by the ftatute de Donis ; 
and fo are many offices not within the enumeration of particulars 
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»n the ftatutc of 5. & 6. Edw. f>. c. 16. againft felling of offices : ft 
fincc the proceedings of all the time, ever finee the making of 
thefc, have gone againft the notion of amending of crown caufcs, 
it will be hard to begin now. * And this variance of the roll. 
from the tejie cannot be thought the flip of the clerk. Indeed, if 
the day certain on which the writ ought to bear tejie were entered 
on tiie roll, then it might be a mifprifion of the clerk not to 
imitate what was fet before him ; but that being not fa, it was the 
nefciencc of the clerk that he did not know, but it woulJ do well 
to have it tejted at any fubfequent time *, and faults through 
nefcience of the clerk are not amendable. Amendments here 
would quit? alter the writ, and make it quite another writ, as much 
as the twenty-fourth differs from til.' twenty-third ; and that iuch 
amendment would be like the alteration made by 'jfujficc Ingram, 
whereof mention is mad« in 2. Ro. 3. 10. a. for which he was 
fined eight hundred marks. 

But per Curiam, That alteration was made extra-judicially 
and clandeftinely, and that made the crime of it. 

And HE relkd on Gage's Cap in Co. Entries and in More, and 
Child v. Harvey, Mich. 11. It'ill. 3. where, on a frirc facias upon a 
record out of cnancery, iffuc was juined, and a nifsprius was on the 
very day of the return of the writ. 

But PER Curiam, That could not be fet right, becaufc the 
trial was a&uully had before the return of the writ. 

And he quoted the opinion of Noyjm Cro. Car. 144. that none 
of the ftatutes extended to the king’s cafe. 

Parker on the fame fide. As to records removed hither by 
certiorari the fame Term they come in, to have them amended, 
the truth is fo ; for when a record is removed hither by certiorari , 
by intendment of law the very record is brought hither ; but if it 
appear to the Court not to be rightly entered, they will do it, 
becaufc all the Term it is in their breaft: but it is not like writs 
iffuing out and coming in the fame Term, lor there it is otherwife; 
for as to records coining by certiorari , the Term is but one day, 
and the Court are not abl’olutcly poflefled of it until that day be 
cut j but as to writs, the Term has feveral returns and days in it. 
Here the fad is, that the writ was really made out at a day after 
the twenty-third, and tjled according to the truth on that day ; 
and to make it tejicd againft this, would be to go againft the truth. 
And wc lay, that the writ ought in law to appear to have been 
made out in prajer.tid partium ; and the command of the Court is 
not by the entry on the roll, but by the writ. If indeed it had 
been made out at a day after, and tejled of the return of the venue , 
it would have been intended to have been well, and made out at the 
time it bears tejie. And he faiu, the difference in crown caufes 
was between a fuit for the king’s civil right, which is favoured, 
and c. iminal profecutions, which are Jiricli juris. He took another 
diversity, in point of amendment of writs on which nothing is 
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done, and writs executed j as if on a capias nothing be done, but ThiQvm* 
non eft inventus returned, that may be amended, when if the party 
‘ were taken upon it it would be otherwifo; and for this divcrfity he 11 
relied on the opinion ofPoPHAM, in thecufeof Rogers v. Bird («), 
zvenirefacias was rightly awarded,and made out (through mi (fake) 
wrong, and per Pop ham, if a trial had been upon it, it (hould 
* not be amended. Vide 34. Hen. 6. 2. Br. “ Am.” pi. 10.3. If a * [ 27 a 1 
juror be returned upon zbabeas corpora different from venirefacias , ^ 

it is not amendable. And t‘:ere is another diverfity where the thing 
is rcallv done well; as if the venire facias be of one perfon, and he 
is really fworn, but by another name, this is amendable. Viue 
28. Hen. 6. 3. 2. Sid. 12. T aim. 490. 1. llo. Al. 196. 


Powvs, Serjeant , by xvay of replication. As to diverfitybetween 
the king’s civil right .and criminal profecution, they quote no cafe 
where it is taken ; and if the king have that great favour in the 
profccution of his civil right,'for that it concerns the revenues of 
the crown, in which the public have an intereft, d fortiori it 
ought to be in profccutions for crimes which is for the admini- 
(fration pfjuiticc, and in which the lubject, viz. the public, have 
tbchighelt concern that they (hculd not go unpunilhed, especially 
where the offender lolls no legal advantage, nor receives any real 
prejudice by it. It isadmitted, that all ads of the Court, even the 
higheit and mod tranfeendent, are amendable in the (lime Term ; 
ii fortiori then (hould the Hip of a cb-rk in purfuing the warrant of 
* the Court be fo too, that likewise being a matter no way prtjudi- 
cial to the ofi’ender. If a writ original, when a fault is difeovered 
tliercin, (hall be (ent into chancery, to have this miftakeof a clerk 
there amended by that court, Why (hell not this Corn: in like 
manner amend the mi flake of their clerk in a writ illiiing out here ? 

Great endeavours have been uteri to exclude this cafe out of the 
benefit of the two acts of parliagicnt, for that the general notion 
has been, that thofc ftatutes do not extend to criminal carncs or 
proceedings; but lure the opinion of my Lord Vaughan, in and vMr 
his cafe ot collateral warranty , is wry reafonable, ** That ancient * 7& ' an ^ 

“ interpretations ought to be followed *, but that, ou the other Vid. 1.J0. 443,. 
“ baud, a thouiiind icfulutions againft the exprefs words of an abt 4 * 4 * 
of parliament ought not to prevail.” And the words of the 
ftatute of 8. Hen. 6. c. 12. are veiy expreffive and general, <k All, 

“ &c.” and the exception very particular. 


The Attorney Geniiral. Sure the diverfity between civil 
and criminal profccutions of fin* crown, as to the point of legal fa¬ 
vour, is very groundless \ for u c all know, that by the common law 
a criminal was not to have a copy of his indictment, or C’ounfri to 
plead for him, whicn is now remedied in cell* of treafon (w); and 
before, and even now in all cafes of felony, the defendant has no 
other opportunity of defending lurrfelf but merely upon the fact, 
.gui>ty or not guilty, it is odd to fay, that if the Roll on the 


(A) See 7. If'iU. 3. c. 3. and 7. Ann 4 . ai. f. 11. 

award 


(*) Cro. Eli7. 57a. 
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• Totcmim. 
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award had been wrong, it might be amended as the act of the 
Court} and that the flip of the Clerk in purfuancc of the award o t 
the Court, which is right, (hall not be amendeJ ; that is, that 
when there is nothing to amend * by, it ftiall be amended, 
and not when there is a good foundation to amend by. It is not 
true to fay, that there is no more rcafun to bring picas ofthc crown 
within the ftatute of 8. lien. 6. c. 12. than within that of 
14. Edw: 3. c. 6. ; for that 14. Edw. 3. c 6. has the word 
“ parly” in it, which may have been the reafon why it has not; 
been conftrucd to extend to crown caufes ; but there is no fucli 
word in the ftatute of 8. Hen. 6. c. 12. and Coke feerns ftrongly of 
this opinion in Blackmon's Cat,: (<i)\ for he lavs generally, “that 
“ 14. Edw. 4. c. 6. does not extend to crown caufes but 
when he talks of that of 8. Hen. 6. c. 12. he fiys, “ that ftatute 
tl extends not to crown caufes.” Why ? Iiecaufc they arc ex¬ 
cepted. But it is objected, tlut we contend again ft the current 
opinion in all ages, and we agree it was generally Liken fo, though 
no direct authority be in the cafe; and there are not many autho¬ 
rities exprefs, even upon the ftatute of 'Jeofails. Andfuch general 
received opinion upon a matter never folemnly adjudged is of no 
great weight; for it was a common opinion ever ftnee the making 
of the ftatute 32. Hen. 8. c. 34. concerning actions by afiigneeS 
of a reverfton, that it did not extend to an ailignec of a copyholder. 
And though there be a cafe in Telverton (b) agreeable to that 
opinion, yet about twelve years ago, when it came thoroughly to 
be confidered, it was held (c), that that ftatute did extend to 
copyholds. Some opinions fudden, and paflingy«A filentio , ought 
not to be of any great confederation. I do agree that this is a ca*e 
of great confequence ; but what is the confctpiena- ? Whether 
an offender ihall go unpunifheu ? and fure criminals are not the 
favourites of the law. There is, indeed, favour where life is in 
queftioti, but none in cafe of inferior offences ; -and it is more for 
tiae honour ofjuftice and law that criminals fhould be punifhed, 
than cfcapc upon l'uch niceties : but however, all this mult Itand 
upon the law, and everybody is to have juft ice. As to 2. Cro. 
211. where it is obiter faid, that the Jlatute of Jeofails fhall not 
extend to the crown, except it be exprel'sly named, that is, directly 
againft a known and true rule in law, upon construction that 
general words of an a<ft of parliament for furtherance of juftiec, or 
iiipprefling of wrong, fhall bind the king. And in the caf; in Style, 
304. which was a fuit upon the ftatute of Inmate s$ and a dijlringas 
tejled on Sunday , and the queftion, Whether it was amendable by 
18. Eliz. c. 14. or 2 (. Jac. 1. c. 13. ? and held not; but no men¬ 
tion was made of 8. Hen. 6. c. 12. And Tel. 60. was an informa¬ 
tion upon a penal ftatute, and the rule was of a hidden, “krjudg- 
“ ment ftay i” but that is not to be underftood as a final determi¬ 
nation i and befidcs, that is excepted by the fubfequent ftatutes, 


{a) 8. Co. 156. 

( 4 ) Appleton v. T 5 o>lcy, Yelv. 135 
Pwfier v. Beale, yelv. 222. S. C. Cro. 
Jac. J05. 


(t) 4. Med. 80. 
3. Term Rep. 398. 


Ball. N. P. 161. 


And 
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And to fay that this is no mifprifion, but forgetfulnefs, which is 
ncfcience, quia ornnis fcientia eji reminifcentin, ideo Minis ignoran - 
tia eft oblivio. We fay, that all defcd through want of due care 
or diligence is a mifprifion; and fo is 8. Co. 160. b. if a clerk em- 
. bezzle the record voluntarily, or fuffer it to be defaced by accidents, 
or through want of care, it is a mifprifion. And the amendment in 
Siderfin, by fuggeftion on THE roll of a fad otherwife out 
of their * notice, is much more than we defire here : and a 
quo warranto is not a civil pr.decution for ou/ter of the franchiic ; 
for fuppofc the defendant difclaim in the franchifc, yet he muft 
further anfwer the ufurpation j and if it be found againft him, he 
fhall be fined. 

Holt, Chief jujlice. The cafe of Rex v. Sherrington Talbot (a ) 
does not come up to this cafe c that was an amendment for the fub- 
jed, and in a civil cafe. And fure if in a quo warranto a fubjed 
make a limited disclaimers and the clerk enter it a general one, this 
ought to be amended ; and on the other fide, if an original 
indi£tment be right, and the clerk enter it wrong on the plea- 
roll, it fhall be amended (b). And Harris's Cafe (c) is a very 
fhrewd cafe. In capital matters there never is a complete iflite 
joined, but de hoc poult fe fuper patriam, but in other criminal 
cafes it is otherwife (d) ; and the Cafe of Sir John Curzon (e) is a 
ftrong cafe too. Indeed, this is a cafe of great confequencc ; ^and 
it has been the general received opinion, that the Jlatutes of Jeo¬ 
fails, or Amendments, do not extend to pleas of the crown, and 
great regard is to be had to that, and itis true, atthe judgment of 
the cafe in Style , 304. no mention was made of the ftatute of 
8. Hen. 6. c. 12. and that is rather an argument that it was - learly 
conceived it would not help them, than that it was notthoughtof; 
for there were very learned men then at the bar ; and the ruifon 
of the late judgment in the cafe of an action brought by the 
aflignce of a copyholder, was founded upon the rule taken in 
3. Co. . that the g< neral words of an ad of parliament fhall 
extend to a copyhold eftate, where it is for the benefit of the tenant, 
and not to the prejudice cf the lord. 

The Court having taken time to confider until the laft day 
of this Term, and the attorney general now prefling 
for their rcfoUition, they argued feriatm thus ; after declaring 
that they could wifh for longer time, not that they were unfettled 
in their opinions, but to digeft and methodize their rcafons to 
greater fatisfaction. 

Gould, Jujlice. I hold it amendable at the common law ; for 
otherwife, what mean all the amendments in indidments and 
informations quoted by Mr. Attorney ? Fortne purpofc, that 
of 2. Buljl. 35. and the cafe there quoted by one of the Judges: 

(J) See Rex v. Dowlin, 5. Term 
Rep. 313. 

(e) Cro. Jac. 519. 

C c 


ThxQjj**!| 
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Two were indicted for felony, and found guilty; the Judge who 

■ a S' v ft tried them found the indiftment was in the lingular number, and 

Tutchin. t ] lor( .f ort flayed the judgment; and afterwards upon confederation, 
by t'.'.e opinion of the ten Judges, it was amended, and the men 
hanged; and, I fay, that mult have been by the common law. 

Fide Raymond, 440. And I take it, that faults which do not 
niter the ilfue or trial may be amended ; and he relied on Sir 
John Cm fords Cafe ( a ', and Godfrey’s Cafe (h), and the cafe of 
Sherrington Talbot (c) : and in-’eed, if it were not for tlie cafe ot 
Bradley v. Banks (d), f fliould think it well enough, and a good 
continuance; for the twenty-third all dry the defendant may be in 
court, and the very firft minute of the twenty-fourth here is pro- 
pel’s iflued out; and the cafe of Bradley v. Banks, as it is in Cro. 

Jac. [e ), does not at ail contradict this opinion. 

f 282 ] * Powys, Juftice,accord. First, This is an information per¬ 

fectly at court on lav.’, and not upon any penal ilatute. It has ob¬ 
tained, th.it th ufatuhs of r Jerf ails extend not to any crown cafes, 
been if.’ they hate an exception of all indictments and in!o; (nations 
upon peml liatutes; and it is a common lMmn, that no crown 
matteis ‘hall he amended by any jhituie of Amendment ; but it 
feems very odd to make fitc h an interpretation upon the Itatutc cf 
8. lie::. 6 c. 17. fur the* purview of that Ilatute is as exprtfs and 
{ c .u< , n*l .:s cut be, and the exoption but particular; thet .‘fore to 
txulid i i to th ncs t.f an inlet mr nature i. very wonderful to me. 

Jn the L\ // rrifzijf.-r’s Calc {/), my Loan 11 /.; t. thought the 
ih.:nti d 8. llu,. 6. c. 12. was not to be fo re;*...ined; hut that 
tnc ex.aptir.,1 was ;.n excellent k* v to open the n^ann.g of it,that 
i , to amend whatever comes wuhm the generality id the purview, 
and is not excepted by it : and he was of opinion, th it crown 
t.mfes did vv:ni, and in many calcs ought to have, the help of the 
d(i tnti'i of Amendments and ft fails ; but the rdl inclined againlt 
him. And my Lord Core faying, K r l hat 8. Hen. 6. c. 12. 

« extends not to rnmnnatii us in crown caulr., btcaufe they aro 
« c\Ti.pted,”and we finding upon a perulJ of the Ilatute that they 
an* net i xcej-ted, make the n afon run quite another way ; and I 
believe li:c!i opinions as arc again it me have been conceived upon 
: k c;t.i:t ot t.».xt laying of Case, without any further examination; 
and though she king be not named within the purview, yet his 
being named within the exception ihews the law-makers under¬ 
flow!, th.*t without the exception it would extend even to all 
rrovy** caith 1 .. However, in regard to the opinions againlt me* 
upon the Ihitute, I do not go upon the ftatulc, buthoid it amendable'!^ 
f.r common law. And much, I think, may be laid up »n the reatou 
ft the thing, that it is very well as it is. The return is on the 
twenty-third, and fo is the award, and the writ i flues on the 
iwenty-lourth, fo that there is no interval of time or c ha fin be- 

(</' Yc’Iv. 2C4- i. Eulft. 14 f* 

(* ’ If 0- jrtC* 3* 

U) 


U) ParVir Curzcn, Cro. Jac. 5:,$. 
(<■} 1 Sa ; . .*.*3 
p) Cio. Lm 3*1 
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fween the one and the other, but the minute the one leaves it the 
tfther takes it up. The words of the award are, u Pr&ceftum eji 
“ quod difiringat and that regards futurity, and cannot be on 
the twenty-third,bccaufc that would be to dillrain them before any 
default in them j tor they have all the twenty-third to appear, and 
the next day without interruption continues the procTs. As to 
the cafe of Bradley v. Banks-) as it is in C> o. Jac. it doe- not con- 
trad i£t this opinion, but teems rather to favour it; for there notice 
is only taken of the gap between the tejle of a capias and the return 
of the original in an appeal, which was levcn or eight days: and 
though Tel vert on fays furt ,cr, that the exigent bore tefle the day 
after the return of the capias , which was ill, yet Crake, taking 
notice only of the great diliunce of time between the return of 
the original and the tcjte of the capias , feemsas if he had conceived 
that the Court had grounded their opinion upon that, and that this 
is amendable at common Lw ; and luridy there arc much bolder 
amendments even in capital matters. Wc arc to confider 
that this is but the mifprilion of the clerk in procefs,and that in ail 
offence of an inferior nature; and if there have been greater 
amendments in capitals, 1 think this may be well amended (a). * In 
£11 information for perjury, the venire facias was “ J. S.” without 
addition, and by confequcncemuit be "/. o. lenior, and the dif-rinvas 
was J. S. junior, quite another perfon, and it was amended (b), 
for that tins is the mifprilion of the clerk (f). So this being an 
information at common law', and there being amendments at 
common law', and this being a mifpiifion of the clerk, the award of 
the Court being right, I h.jlo that it ought to be amended. 


Powell, fa ft ice. contra. This is a cafe of great - conference* 
The FIRST qu.ilion is. Whether this be a fault at all ? 
The second, If it be, Whether it be am-iklable at common law, 
or by the t..o llatutcs of Amendment, of 14. Law. 3. c. 6. or 
8. Hen. 6. c. 12. ? for the other llatutcs are of 'Jeofails, and not of 
Amendments. This is a difcontinuan. <? at c mi.uon law ; for all 
pioceiles muff be commute. from the very time of the award of 
the Court •, and the authciity of the cafe of ]J:\id.\y z\ Banks, and 
the reafon of it is lo. The rc.’.un is, beceulc it is a- difcvitinnanee, 
and not bccaule it is an appeal ,in which there muff be fr>jhpnrjuit. 
as the Judges f.iid j but it muff be hec.iule it is a J.feontinvanrc, 
in all calcs at common law ; a jlrl:,ri it will be fo in an appeal 
ill which f ejhpurjutt is n.quirid ; and toe fay.ngofthe Judges ;s fo 
to be uiulerllood. it is rnn-, the roll is rightly continued, but 
the proed’s to tne jury is discontinued. In me reign of Eclii’a: d 
the fourth (<'/', the defendant at the day v.as elioiiied to quindeu. 
Patch, there muff be an nUm dies to the other ; but that could not 
bo given to the jury, but they muff be continued by habeas corpora , 
and that on the very return of the venire facias ; and this cafe is not 
right in Brooke, it is true, iince the Jlaiuse »f Jeofails tiiele things 


(a) For inftsnccs of common law (£) 
amendment*, Ice i. 243. 66. 1. lvcb. (.) 1. Poll. Ai r.201. Cro. El : 3- 571. 

b»j Yvai Book*!. £i/w 4. pi.2c. 

C c 2 have 
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Thx Qvxx^t have not been kept up to ; but at common law there mitft be a 
again? chain of procefs againlt the jury, as well as in cafe of other con- 
Tvtchin. t ; nuanccs . 3n d to lay, that the twenty-fourth is a continuance of 
the twenty-third is what I cannot for my life comprehend, no more 
than that the twenty-fixth cun be of the twenty-third. Then if it • 
can be amended by 8. Hen. 6. c. 12. the words whereof are very ge¬ 
neral, and the exception of few particulars of the higheft nature; and 
upon full confederation, I think it cannot; for I cannot imagine 
that all the Judges and fages of the law ever fince would rather, 
in cafes of this kind, rely upon the common law, than upon this 
ftatute, except they had taken it clearly that the ftatute did not 
reach to it; and the rcafon of that feeins to be from the ftatute of 
14. Edw. 3. c. 6. the words whereof arc general, but mention the 
word “ party which was a good reafon to exclude the king • 
and of that opinion is (Joke, in Bio chime's Caft, viz. that the 
ftatute extends not to pleas of the crown. It is true, the ftatute of 
J4. Edw. 3. c. 6. extended only to procefs out of the roll, that 
is, writs that ilfue out of the record, and not to proceedings in the 
roll itfelf; and for that 8. him. b . c. 12. was made to enlarge the 
remedy of 14. Edu:. 3. c. 6. to procefs in the pica roll, &c. which 
ftatute,in nay opinion,bt ing made in enlargement of 14 .Edw. 3. c.6. 
but not as to the parties that Hull receive the remedy, but to what 
** r 284 1 matters more that remedy * (hall extend : and the words “ chal- 
^ ** lenge of party*’ in the ftatute 14. Edw. 3* c. 6. lhall explain 

the ftatute 8. Hen. b. c. 12.; and it is no new thing for one law 
to l>e conftrucd in purfu-.net* and imitation of a former law : and 
thus I hold the exception in 8. Hen. 6. c. 1?. is cx ubundanti cau - 
tela\ and that without, no plea . f the crown had been within that 


Vide ante, 4,5. 
and i6y. 

8. Co. 256. b. 


ftatute; and that reafon which reaches the Jlatute of'Jeofails, will 
have, I own, nothing to do with this matter. The ftrft 6f them is 
that of 32. Hen. 8. c. 30. the words are, “ between party and 
“ party i” and foon after they would not extend it to proceedings 
between demandant and vouchee, becaufe the vouchee is not an 
original party. The exception of the fubfequent ftatute does not 
extend to informations at common law : and my Lord Hale, 
in my Lord Bridgewater's Cafe, held, that fuch informations were 
within the purview ; but I nevci knew any principal judgment of 
that kind; and 1 rather think that the hrft ftatute of Jeofails 
extending < nly to party and party (hall interpret all the reft to be fo 
too: and fo it was upon the ftatute relating to leafes bybiihops 
and ecclehartical perions, for they are a chain of law relating to 
the fame matter. This is a fault in the tefte of a writ. Th ttejlt 
of an original is fo material, that it is not amendable ; and that was 
Gage's Cafe. And lardy in a cafe in the houfe of lords, between 
the Lords Pemtn eke and Jcrftsy , the feme was held by all the; 
Judges; but this is the tefte of a judicial writ.' It has been 
doubted, in Cro. El. 820. whether the tcjle of a venire facias or 
dijiringas were amendable, and a difference taken by the Court 
between a tefte and return of thofe writs ; for there being no day 
named in the award of the Court fur the tejte , and there being 
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always a day certain for the return , the variance of the tefte was Tat Quttit 
held the rtefcience of the clerk, and therefore not amendable : but 
hotwithftanding, fincc,thcy have amended the tefte as out of Term, UTCHIM ‘ 

after the return, or on Sunday ; but this writ here is good in itfclf, 
though not to this purpofe : and yet I think if it were in a civil Vide ante, 263. 
' caufe it (hould be amended by the award on the roll, efpecially P°a* * 86 - 3‘®. 
the clerk having declared to us upon examination, that it was the 
writ he intended in purfuance of the roll. And there are 
authorities to amend the writ even when it is a good writ, but not 
to the purpofe, to adapt it to the matter, Teh. 64. So though 
this be not in iifelf a naughty writ, yet if upon examination of the 
clerk it appeared through rniftake in him not to be ad idem , we 
would amend it by 8. Hew 6. c. 12. in a civil matter. But 
whether this be amendable at common law ? There were amend¬ 


ments at common law, if it be called an amendment , that the 
Court could alter their judgment in the fame Term, though the 
record of it were made up ; but there though it be entered oh 
the roll, yet the roll inthe fame Term is not the record , but 
it remains in the breaft of the Judges : but in another Term the 
plea-roll is the record. And my Lord Coke fays, that the mif- See Rex t/.Poa- 
take of the clerk in procefs fhall not be amended in another Term : fonb y* *• WUf, 
but I think that mud be underftood of procefs in the roll, and 3 ° 3 * 

’not of procefs ifliiing out of the roll : as the cafe of iq.Hen.b. 
the award was with a diftringas and an oflo tales t and the entry of a 
diftringas generally, and * all this being in the fame Term, the f 28 c 1 
JDourt laid, This is a rniftake of the clerks, for we remember L J 


that we have awarded a diftringas with an o£lo talcs , and order 
an amendment: but the making out a procefs out of the roll 
is otherwife; for it never was otherwife in the breaft; of r’» ‘Court, 


than that they awarded it 3 and the clerk’s wrong purfuing their 
the award in making out a writ with an ill tefte-> though in Hie fame 
Term, is not amendable; nor do I find any cafe at common law 
where the amendments were of miftakes of the clerk in ifluing of 
procefs, but their miftakes in entering the atts of the Court, or of Mod 39?, 
the Court in entering continuantesymzy be amended the fame Term, 
or at any time after j and fo is the calc of Chambers v. More , now 
in Levinz [a). And as to amendments of criminal matters at 
common law, I cannot agree with many of them, as Harris’s 
Cafe (b) for one 3 fo of the cafe in Palmer fr), Piomb’s Cafe , 

Where they fupplied aa com. rnenm in an outlawry, for we every 
day reverie outlawries for that fault 3 and the cafe cited by 
Yelverton, in Bulftrode (d) t is fo fnortly put, that it does 
hot appear in what the lingular number is put for the plural: 
but if it were in a material part of the indiftment, it were hard to 
amend it: and as to the Cafe of Sir John Curfon (e) t it may be 
well i for the illue there was well entered in a docket, but ill on 


the plea-roll, and no more than a rniftake of entering the 


(*) 3. Lev. 43a 
( 4 ) Cro. Jac. 502, 
(t) Palmer, 480. 


(<0 a. Bulft. 35. 
(f) Cro. Jac. 519. 
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plea-roll according to the docket, which warranted a righfr 
ifluc : and as to the cafe of The King v. Heed, as it is in 
Keble (a), the Court were of different opinions about it: A venire 
faeius was againft twenty-four, whereof J. S. was one, and a 
diftringas oVJ. S. junior, and the caufe tried by twelve, of which 
y. S. was not one ; and Kelynge faid, it was amendable: , 
another would have it only an explication of the venire \ and 
another held it amendable by the ft a tutc of Jeofails, becaufe not 
within the exception ; but I do not find any judgment that it was 
amended } but at kft it was looked upon to be no difcontinuance. 
And he agreed, that whatever was amendable in civil cafes at com¬ 
mon law would be fo in criminal matters, but that this would not 
be amended in civil cafes at common law, and therefore not here. 

Holt, Chief Juftice , accordant. It is not amendable. This is 
an omiflion in a point material, viz. in the teftc , which by law 
fhould have been the twenty-third, and not the twenty-fourth , for 
the twenty-third is the day which the defendant has in court upon the 
venire facias ; and therefore the writ giving further day fhould 
have iflhcd on that day. It is objedled, that there is no interval 
between the twenty-fourth and the twenty-third. I anfwer, that if 
one is to appear on the twenty-third, and appears, and re- , 
ceivcs no diredion on that day from the Court when he ihall come 
again, upon the expiration of the twenty-third he is out of court. 
Shall you then give him a day behind his back ? Here indeed he 
has a day on the roll, but the writ againft the jury iflues at a 
day after, when the party and they are out of court; fo it is a 
writ awarded behind the party's back, and without warrant of the 
Court j for the warrant of the Court is “die Luneepoft tres Mich.” 

* and then a precept is awarded to the (herifF to dill rain, and this 
precept iflues on the next day ; and is this warranted by the roll ? 
No fure} therefore, being another writ than what the Court 
has awarded, it is no authority to diftrain the jury, and then they 
had none to try the caufe ; for here is a material variance between 
the writ awarded, and that by which the jury were diftrained; the 
one is tie twmiy-third\ the other on the twenty-fourth , and the 
day of the writ is always the day of its tefte in judgment of law 1 
and he quoted the cafe of Owen v. Baily (b), in the feventeenth year 
of Charles the Second: One rccovereddamages in trover', the defen¬ 
dant afterwards fold his goods bona fide ; the plaintiff took out a fieri 
facias tejied on the full day of Trinity Term, which was before the 
laic, but taken out afterj and it was held, that the goods in the hands 
of vendee were bound by it. By this amendment we fhould make 
this quite another writ; for a writ ifluing on the twenty-fourth 
cannot be the writ awarded on the twenty-third. S uppofe this were 
now immediately after the ftatute of 8. Hen. 6. c. 12. and before 
any Jiatute of Jeofail , Why fhould this be amended ? It is a good 
writ in itfclfj ana the meaning of that flatute was to amend had 
writs , And not to alter a good writ, fo as to adapt it to a particular 
purpole. Now to make this a good trial, you would have us alter 
this writ that is very good in itfelf, and, even contrary to truth, 
(*) (b) COi»b, 4 S ? . 
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make it a writ of the tiventy-tbird of October , fo to alter the very 
nature and fubftance of it. Now this being a difcontinuance of 
procefs in a civil cafe was helped by the ftatutc of 32. Hen. 8. c. 30. 
andftnee it is not material whether it be amended or not, bccaule 
the fault is cured by that ftatute, there is no fuch amendment as 
this between the time of 8. lien, 6. c. 1?.. and 32. Hen. 8. c. 30. 

‘It is true, the tejie oi writs have been amt nded j but when ? When 
it was on Sunday , out of Term, or after the return, which is im- 
poftiblc to be, and therefore a plain mistake of the clerk •, and upon 
the fame reafon is the caf- in Teiv. 64. for there the diftrhigat bore 
tejie the fame day with the venire facias , ib that the tejh was di¬ 
rectly repugnant to the purport of the writ itfelf,which was to di it rain 
the jury fummoned on tile venire facias , when in truth no jury 
could be fummoned. 1 always have taken it, that if upon the return 
of one writ another be awarded, that that other ftiould bear tejie of 
the return of the firft writ : and the cafe of Bradley v. Banks is 
very ftrong in that point, and the common practice of the common 
picas is fo, though it be not fo much observed here in writs of in¬ 
quiry of damages: the one procefs there is always tejlrl on the 
day of the return of the lait; whether it be a. capias in outlawry, or 
a di/lrcfs infinite , the one mud be tejicd on the return of the other, 
or elfe all is difeontinued. Aye, hut this is a mi (lake of the clerk ; 
but we are to judge, whether it be not a miftakc in point of lkill: 

\Vho can tell ? Every clerk does not know; and fome pretend that 
it need not be tejicd on the day of the award : W hy then fhall wc 
look upon this to be a fault in point of computation rather than 
shat he thought it good ? And if it be ncfcience in the clerk, it is 
not helped even by the iiatute of 8. Hen. 6. c. 12. though a civil 
cafe before the Jiutute of fie fails. 

And he held that a new venire muft go, for a new <” n ringas 
would not do; for the fir 11 venire facias is executed ; and ihejury 
have now tried the defendant, * and that appears on rccoid here, 
and the now venire facias is ipfo failo difeharged, only an entry to 
be made on the roll, quia apparet Cur. that the difringtts did 
not iffue until the twenty-fourth. Idea conftderatum ejl qued cajftur , 
and venire facias de novo awarded. 

Note, Powys, Jijiicc , recanted inftantcr , and Gould, 

Jufitice , baftewat. 

The Parifli of St. Clements ajaiaft The Puri ill of Cafe 383. 
St. Andrew, Holborn. 

A N appeal by one parifh from an order cf jutiicrs for the Thefcflionsmaj 
removal of a poor perfonfrom the other pariih to them. At an 1 rdtr 
the beginning ol the feflions the order was confirmed ; and after- 
wards at the fame lcflions, another older was made for the re- ‘ lon; “ 
verfal of the original order. s * ®°®* 

A writ of certiorari being now brought, the order of confirma- 2o ^. 
tion, and alfo the order of teverial, were both returned. 

Et per Curiam —First, The judgment of the justices in 

their bread, and alteiublc by them all the fame fctfiom-. 

C c Secondly, 


Antf, 2-8. 
SccS&nnir, 46. 

a f 1 »*S 4 - S 9 1, 
Corth. 70. 76. 
172. 652, AC. 
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if the fcflions Secondly, If they make a fubfequent order directly contrary 
make an order a former of the feme feffions in the feme caufe, the fubfequent 

tolnorder^be 3 - one * s 3,1 a ^^ ute re P ea ^ of the former, being inconfiftent with it, 
fore made in the though there be no exprefs words of repeal in the fecond order : 
fame ftflions, as if at the Old Bailey, &c. one indited of felony will not 
the laft order plead, and judgment of peine fort et dure be given againft him (a), 
Jj) 311 P reV3ll > and he is carried away, and the next day he alters his mind, he 
nowfpreft words he admitted to plead } and if he be convi&ed, he (hall have 
of repeal in it. judgment to be hanged, which is a fuperfedeas or fetting afide of me 
firft judgment. 

i. Jones, 330. ' 0 

Cro. Car. 341. Powell, Juftice , feid, if there be two a£ts r ' parliament 

I S it‘ ^ dire&ly contrary one to another the fame feffion c , the laft ftiould 
Salk. 456. S 2 4 * OJlly be takcn for law ^ 

Ld^Ray. 304. Holt, Chief Juftice. If they both fliould generally refer to the 
415. J fame feffions, I do not know which to take for Taw. And he quoted 

*. Mod. 7*. a cafe of the town of Colcheftcr here feme years ago exactly like, 

to. Co. 101. this j and for that thefecond order did not exprefsly repeal the firft 
order, and that the juftices did return them both as orders, the 
fecond order was quafhed, and the firft ftt up. And the Chief 
Justice put a cafe that was in chancery a day or two before, 
which was this : An appeal from a decree of the master of 
the rolls ; and the queftion was, Whether new evidence that 
had arifen between the faid hearing and decree, and the appeal, 
ihould be received ? And it was held by the lord keeper, 
by Powei.l, Juftice, and Holt, Chief Juftice, that all the matter 
at THE rolls had fallen to the ground upon the appeal, and it 
was now the fame thing as if nothing had ever been done in it, 
and by confequence the new evidence ought to be admitted. 

But at laft the matter here was referred by confent to the three 
Judges, or any two of them, to arbitrate. 


(«) Now by is. C.t. 3. c. ac. in 
felony and piracy the judgment (hall be 
the fame on (landing mute as if the pri- 
loner had confeiftd the indi&nunt. 


(i) Sec Rex v. Caror, 4. Burr. aoid. j 
Rea v. Davis, CufcaCru. Law, 228. 


• i 188 ] 

Cafe 384. * Booth againjl Booth* 

If judgment be JUDGMENT, with an agreement to flay execution for three 
a “ J months, within which time the defendant obtained an injunction 
flay execution hi chancery againft the plaintiff, fo that he could not take out exe- 
for a year, exc- cution until after a year, and then he took out an tie fit without a 
cation may, after fire facias , and had it executed. 

Mwut^it'houfa The doubt was, Whether the execution was not irregu- 

fArt/arias j but 1«U"» 

( ’'if the flay be only tor three months, and the execution afterwards hindered by hjunffm.-~S. C. 1. Salk, 
j., 5. Co. S 3 . 1. Salk 258. 3. Med. 187. 189. Ante, 14.130. 21a. l’oft. 292.296. 2. Le«'n. 

1 Carth. 2. Run. Ejedl. 154. Sira. 100. 301. 3. Petr. Wms. 36. 4. Com. Dig. “ Exc- 

;*'* cution” (I.4.). 5. Com. Dig. “ Pleader" (3. LJ4.). 

Powys, 
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* Powys, Serjeant , and Cowper, argued, that it was not. 
If the cejjit executio were for a year after the judgment, yet the 
plaintiff within the next year might take out execution without a 
feire facias. (Quod fnit coneefum.) So if the defendant bring 
a writ of error, and hang up the plaintiff for a year, and then is 
. nonfuit, he may take out an execution without a feire facias . 
So here, if, before the time of the agreement be out, the defendant 
tie us up by his own aft, fo as we dare not take out execution 
' I \ 5 hfain the time, fhall he take advantage of his own wrong, by put¬ 
ting us fe^a worfe condition ? 

Per CcjS^m. This prafticc is againft a manifeft rule of law, 
to take out exertion after the year without a J'cire faciasy and 
we cannot take notice of your chancery injun&ions. Bcfides, 
it had been no breach of fuch an injunftion to take out a writ of 
execution within the time, which might have faved the trouble of 
a feire facias after the year, by entering the continuance down by 
a vie. non mifit breve ; but that we cannot fuffer to be done now, 
a writ not being taken out in due time ; and if we fhould let this 
judgment ftand, it would be an erroneous one, and therefore re- 
verlible by writ of error. 

Therefore let a fuperfedeas go, quia improvid'e emanavit ( a ). 

Note, That there never is a crjfet executio entered on the 
roll. 


v (a) Sec Winter v. Lightbound : The 
plaintiff obtained a judgment of Michael¬ 
mas Term generally, but was flopped 
from taking out execution by an injunc¬ 
tion out of chancery, which being aiter- 
wards diffolvcd, he took out execution 
tejied the laft day of the fubfequent 
Michaelmas Term, without fuing out a 
Jcirt facias j and tiie whole Court held the 
execution irregular, becaufe taken out 
after the year had expired without a put 
facias , 1. Strange, 301. But in the cafe of 
Michell v. Cue and his Wife, where on an 
execution fued out, without a fire facias. 


above a year after the judgment had been 
obtained, it appeared that the whole delay 
had arifen on the part of the defendants, 
by obtaining injunctions in chancery, and 
time for payment, the Court wreunani- 
moufly of opinion, that the execution was 
well taken out, for that the rule, 
“ that a judgnnntabovca year old muff 
“ be revived by jcirt facias before rxecu- 
“ tion can be taken out on it," was in¬ 
tended to prevent the defendant being fur- 
prized, and ought not to be taken advan. 
tageof by thofe whocaufe the whole de¬ 
lay, a. Burr. 660. 


The Queen agahfi Collingwood. 

IT was an indiftment, and conceived thus : “ Jurat. l$c. 

“ prafentantj quod T. C. nuper , &c. exi/letis perfeua mala 
41 difpofttionis ac non intendens vidtum Juum per luborcs bonejhs 
41 quarerey fed maebinans et intendens feivientes et affrtnticios 
44 honeftorum civium et inhabitant . civ. London. inmortLus i tJlatu 
44 fuis pragravare et dejtruerey ipfe prad. T. C. viccf.mo die 
44 Martiiy annoy £s fc. et diverjis aliis dielus time anlctiy afud 
44 London, viz. in paroeb. S. B. in tuarda Jc D. London. 

in confequcnce of fuch perfuafion.—S. C. 3. Salk. 42. S. C. 3. Ld. Ray. 1116. 
1. Salk. 380. iz. Mod. 195, 


Boot* 

agaixft 

Booth. 


Cafe 385* 

To fajuade an 
apprentice to 
embezzle his 
mailer’s goods ia 
an indictable of¬ 
feree ; but the 
ird.Clmcntmul^ 
jcfitively aver,, 
that he did take 
away the goeda'. 

Ante, 99.182. 



Tmb Queen 

agmnjl 

C«LLIN«WOOI 
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ft. Roll. Abr. 

79. K. 
Xeihwy, 87. 


Ante, 99.18s, 
3. Salk. 380* 
5 .C. 


•.Roll. Abr. 
79-K- 
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“ prad. quondam C. S. fervientem et abbrenticium cujufdam R. T. 
“ de London, warehoufe-keeper, illicite , injufte , <?/ nequiter 
w mocityfcduxit , et allcxityfexcent.feptuagint. duas virgatas panni 
tl /rtrttv, vocat. callamancoes, vi. lib. de bonis et catallis 

u p r 'tf a t' R- T. extra prad. do mum et Jhopam ipftus R. illicite 9 
“ injufte , et neqnitcr capere et afportare . £f yiW prad. T. C. 

K r/zd/* xx. die, &c. annoy & c. fupradid. et diverfts * aliis diebus 
u et vicibusy bona et catalla prad. d prad. C. S .fervient. et 
“ apprentice prad. R. T. adtunc et ibidem apud did. pqrcftk. " 
* c B. &c. illicit}, injuftey et nequiter , cepity recepit, habr ' y et ad 
“ ufum proprium ipjius T. C. convert it, eodcmT. Q.* attune et 
“ diStis aliis diebus et vicibus bene feient. prad. C » J! ’efervient. 

“ et apprenticiurn prafat. R. T. ad grave dam tarn ipftus R. T. 

M in malum exemption omn. aliorum in confimili cai'u delmquentium % 
a contra pacem domina regin. nunc coron. et dignitatem juam.” 

After conviction, fcveral exceptions were taken by Mon¬ 
tague : 

First, That it was not dirc&ly laic! that the apprentice did 
a&ually take away the goods, but only that the defendant did 
intice him to take them away, and did receive them from him ; 
which is a llrong argument indeed that they were taken away, 
but no direct poiitive charge, as the fact ought to be laid in an 
indictment. And for this lie relied on the calc of The Queen v. 
Daniell {a). 

Secondly, It is not faul where the houf.: and fliop of R. T. 
Sf, and by conftqucnccno venue where the fuppoled taking by the 
apprentice was. 

Per Curiam. The indictment in the cafe of The Queen 
v. Daniell went upon two points ; the one was, for feducing an 
apprentice from his matter j the other, for perfuading him to take 
away hi$ goods. As to the fit It, which was the only point in 
judgment, we held the offence not indictable (£), and there was no 
venue laid for the fccond. 

And they all were or opinion, that the charge ought to 
be direft, and not argumentative j and that it was not enough to 
lay an intictmcnt, without an aCt done in purfuance of it. You 
fhew here a fpecial matter, viz. that the defendant received them, 
but do not ikew that they were taken away} and if this were 
felony, as you here (hew it, the defendant would only be accejfary % 
and that could not be’without a principal faCt committed. Here 
indeed you might have charged him as a principal^ for he who 
perfuadcs another to commit a trefpafs is a principal and the 
taking of the apprentice here is the taking of the defendant i but 
you do not Ihew where that was. 

(a) Ante, 99.101. 182. fenrant from his iervice, Hart m. Aldridge, 

(Z>) But ::flion ct t. cfyaft lies by a Cowp. 34, 

(gutter tot reducing h.*j«-:rr..y».un or other 

And 
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And per omnes, It cannot be maintained. But the Court 
gave them time till next Term to fee to maintain it (a). 

(a) Judgment was given for the defendant upon the firft exception, a. Ld. Ray. 
m 3 . S. C. 3. Salk. 4a. 

* Clerk again ft Withers. 


Tut Qj-fil' 

"S 

COLIIKGWOO* 


* [ 290 ] 
Cafe 386, 


"'HE CASE was thus : F. Dives , as adminiftrator of J. Dives, If obtain a 
^^^recovered three hundred and three p iunds agairift Clerk , upon a- 

abonr^fchjs in to (late, upon judgment by default in the common ou ^' a 
pleas, anc^ked out a fieri facias tejicd of Trinity Term , in the firft on which 
year of JgtfhaAnne, returnable tres Mich, direct ;d to THE the /tariff take* 
sheriffsof LotaoN, which was delivered to the flic tiff on the firft the goods of E. 
of Auguft in the lame year, who, on the fame firft of Auguft, feized 
goods to the value. F. Dives , the adminiftrator, died on the ninth ef j 
of September following. The fheriff returned the feizure to tnc zure" ; wvi if A. 
value, fed remanent , £sV. pro defetlu emptorum. On the twenty- die after fud» 
ninth of September the fherift was removed, and another put in. an ‘ l 

The plaintiff Clerk now fued feire facias againft the then fherifr for b T/ c " 

reititution of his goods, and upon demurrer judgment was given t ;*[ a i £ thefuc- 
againft the plaintiff in the court of common pleas, and he brought ceeding Sheriff 
a Writ of error. may compel hi* 

And now, the cafe having been twice folemnly argued at the bar, nil them ; and 
THE Court Jlriatim affirmed the judgment. therefore S. 

cr.nr.ot lac out a 

At the bar three points were infixed on for the plaintiffin error 

First, That in this cafe the property remained flill in him. 

Secondly, That his proper remedy was a fire facia*. 

Thirdly, That the defendant’s plea, viz. that he was bound not ^ M,e *** 
to fell the goods, and compellable fo to do by a dijh ir.g r 
vicecomitem , was not a good plea. 


: ft r * fn.ux *~ 

pilnftrtwtohav® 
r.ftitutionui the 
goeds, for ilw 
dlathof si. does 


iUt 


execution. 

S. C. 1. Salk. 


And two things were faid to be confiderable in THE first s. c. ii. Mod. 
POINT, viz. the death of the inteftate’s adminiftrator before fide, and 34. 
likewife the removal of thefherifFand his return. It is not to be sc - HoI, » 3 ° 3 » 
controverted, but that if a man has judgment, and fues out a fieri ® 4 £* 2 M _ 
facias , and goods arc feized, and then the plaintiff dies, the fnerift* 1Q7 ^' ' 
is bound to fell, and give the money to his executor or adminiftra- Port. *9*. 
tor; but here, as was urged, there is nope that can fuc out proccfs 12 - Mod. 604. 
to compel the fheriff to foil, or to perfect this inchoate execution, Ld- Ray - 
becaufe none is privy to the adminiftrator; for his own executor i^Burr*™. 
cannot do it, becaufe it was in outer droit, and the adminiftrators 1. com. Dig. 
dt bonis non are not privy to the plaintiff, but immediately from “ Admimftr*- 
the firft inteftate : and for this realon it was, that fuch an admini- “ tion ” CO-)-' 
ft ratorcould not, at common law, fue execution upon a judgment 4 ‘ p 0a1, D ‘ s \, 
obtained by the executor or admhiftrator of his inteftate (a) ; / c 6WC°*.). 
a mifehief which is remedied by the ftatutc of 17. Car. 2. c. 8! and ^ / K 

Hqw wherean executor or adminiftrator has judgment after verditl, ' 
and dies before execution fued out, the adminiftrator de bonis nan 


(a) See Yelv. 83. Cro. Jac. 4. 


may 



Clxkk 

againft 

WiTfixxt. 


[ 2 9 l 1 


3 . Cro. ao8. 

•Cro. EL 319. 
45 *- 457 - 459 * 
439. 

3. Co. 96. 
x. Jo. 348.386. 
Cro. Jac. 4.194. 
YeL 33. 


ft. SaumL 345. 
x. Mod. x». 
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may fue out execution ; but that ftatute extends not to- this cafe# 
being by default . Befidcs, that ftatute enables them to revive fuch 
judgment by feire facias , but takes no care to perfe£t executions 
commenced only# but not perfected. And the feizure by the 
fheriff does not alter the nature of the debt, but it remains ftill a 
chafe in * a£lion t and of the nature of the bond on which the firft 
fuit was. And then it is as if no execution had been fued ; in 
which cafe the adminiftrator de bonis non cannot fue out execu¬ 
tion, even by feire facias upon the ftatute ; therefore tj'v pro¬ 
perty remains in the plaintiff. And if the fheriff be imp compel¬ 
lable to fell by procefs at the fuit cf this adminiftraj^V furely he 
cannot fell at all ; for it would be very odd to 1^ that it fhall be 
at the election of the (heriff whether he will fell or not. This is not 
like the cafe of Harrifon v. Bowden (a) y where an executor had 
judgment, and afterwards took out an clegit, and died inteftate be¬ 
fore the debt was levied, and it was held, that the adminiftrator de 
bonis non {hould have the benefit of it; for there was a complete 
execution, which ought not to determine by the death of the exe¬ 
cutor inteftate ; but here there was nothing complete, nor can the 
adminiftrator take thefe goods in falisfaftion of his debt. And 
none then has right to them but the plaintiff. An executor fued 
an extent upon a ftatute ftopic (b), and the writ was returned 
“ fervid but the plaintiff died inteftate before a liberate fued 
out; and it was held per Curiam , againft Croke, Juftice , that 
the adminiftrator de bonis non could not proceed upon this execu¬ 
tion, he being not privy to the executor who fued out the extent :• 
fo in the principal ewe : and the like privity is necefTary to 
have a venditioni exponas as to a liberate . The general property 
of the goods muft continue in the defendant, for the fheriffhas it 
not; for by a grant of “ all his goods” thefe would not pafs, nor 
Would they be forfeited by a felony or outlawry of the fheriff, as his 
own goods would be : and he only has a power to fell them, as a 
commiflioner of bankruptcy has to fell the goods of the bankrupt, 
and his having them in poffefiion enlarges not his property (r). 
The property is not altered by the feizure {d) } and if after 
the feizure the defendant had paid the money, he might have ta¬ 
ken his goods again without any grant to be made by the fheriff; 
and trover would lie againft the fheriff for detaining the goods 
after fuch payment. Indeed, the fpecial property may be in the 
fheriff for his fafety (*). He may bring trover for fuch goods' 
againft a ft ranger ( f ), as a carrier may for goods given to him to 
carry (g) 3 and the reafon in both cafes is the fame, viz. for their 
fafety, they being both anfwerable over to the general owners {h)t 
If goods in execution perifh without default of the fheriff it is the 
lofs of the defendant (1), which ihews the property to be in him 3 

if) Wllbrahamv. Snow, X.M04.30# 
S. C. i. Saund. 47. S. C. 1. Sid. 438. 
S. C. 1. Lev. z8a. S. C. 1. Vent. cz. 

Cf) 

(b) See Helliday v . Cunfela&d White, 
x. Term Rep. 638. 

(0 

foe 


(a) 1. Sid. 19. 

( 4 ) Cleve v. Vere> Cro. Car. 450. 
S. C. x. Jones, 383. 

M 

(d) Dyer, 99.—See alfo Ayte v. 
Alden, Yclv 44 S. C. Moor, 757; 

(«) See 1. Vent. 5a. a. Saund. 47. 
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for if it were not, Why fhould it be his lofs ? And it was urged, 
that the party could be fued de novo for this debt by the adminiftra¬ 
te r de bonis non ; and therefore he ought to have his goods again, 
that he may not be twice charged. The party is not difeharged by 
the fherifFs return, that he feized goods to the value ; nor is 
fhe fheriff by fuch return chargeable, for the fheriff has done but 
his duty (a). There will be no inconvenience in reftoring 
■tfhtefe goods, for here were laches on the other fide, for they might 
haveakwkan alignment of the goods immediately upon the fei¬ 
zure. *flEl he quoted the cafe of Ay re v. Alden (b), that a fheriff 
after amovsteannot fell (c). And this is a very proper remedy 
for the plaintiffjSfcr the fherifPs return of feizure of the goods, 
and that remanent pro dcfeel it emptorum is enough to ground a fire 
facias upon. 

Quod fuit conceffum. , if the execution were determined by the 
death of the party adminiftrator. 


Cuu 

againfi 

WlTHIM, 


[292] 


Raymond contra. The defendant is difeharged by this feizure to 
the value of the debt, and therefore there is no reafon that he fhould 
have his goods again. At common law his goods were fo bound by 
the tejte of the ■ fieri facias t thaxha could not afterwards alter thepro- 
. pert y of them [d ); but now, as to a ftranger, it has not thatopera- 
’ tion. In the cafe of Smalcombe v. Grotf'e, in Michaelmas Term , in the i. Salk. 310, 
ninth year of William the Third (e), there were two executions, 3 * 3 - 
one tefted before the other; the laft was firft delivered to the fheriff 3 °-. 

•and it was held, that the fheriff ought to execute that which was Cro . Car 3 4 ' 9> 
firft delivered to him, but that if he execute the laft the execution is 487. 
good, and the party has his remedy againft the flicx iff; but that as to 
the party himfelf, his goods are bound by the tejte. If d»e lheriff 
•feize to the value of the debt, the defendant is difeharged f/), 
though the fheriff do net fatiffy the plaintiff; and the plaintiff 
cannot fue out a new execution ; for the fheriff, by the feizure, *. Saund, 47. 
becomes liable to him (g). If the fheriff will not make a return, 345 - 
It is a contempt of the Court, for which they will deal with him (/;)> 
and if he return the truth, the proper remedy is a diftringas nuper Ve nt. 5*. 
•vicecomitc/n (x). By the cafe of Wilbram v. Snow (i), the 1. Lev. aS*. 
fheriff, after his office is determined, may fell by a venditioni 1. Mod. 1*. 30, 
exponas. In ThorvuigoocVs Caje (/), execution, w^s fued out, and Po J- a 9 8 - 


(*) a. Saund. 344. 

(b) Yelv. 44. Moor, 757. 1. Roll. 
Abr. 894. 

’ (c) But the whole Court were of a 
contrary opinion, and it was ducidtd, in 
this cafe of Ayrc v. Alden, as reported 
by Crete, that goods feized under a fieri 
facias may lie fold by the fheriff after he is 
out of his office, without a vetiditimi expo¬ 
nas, Cro. Jac. 73* 

• (rf) i. Leon. 304. Cro. Eliz. 174 - 
{*) Corny. Rep. 34. S. C. £, Mod. 376. 
S. C. Holt, 30a. S. C. «. ‘Mod. 146. 
S. C. 1. Salk. 310, S. C. 3. Salk. 159. 


S. C. Certh. 4T9.— Sccalfoa. Bac. Abr. 
456. 4. Bac. Abr. 460. 3. <• om. Dig. 
308. Vsmi’s Abr. “ Execution” (A. a.), 
pi. 18. a. 2.), pi. “ Time’* 
[a. 3. pi. 6.). 1. Term Rep. 729. 

4. Term Rep. 409. , 

( /) 2. RolL Rep. 57. 

(f) See fame point Year-Book 
20. Hen. 6. pL 24. 

(*) 

(<) Year-Book 43J Hen, , 36, a, 
Fitz.Abr. ■ .octfs, 1 * 89. 

(X) 2. Saund. 

(0 Noy, 73. 
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CitKK goods feized alter the party died, and it was doubted what fhould 
be done with the goods, and ruled that they fhould be brought into 
yt >T>ixx«. court _ The flicrift’ by feizure gains a property, and is anfwer- 
able lor r,ficus and other cafualtics. He may have trefpafs againft 
the party himfelf (a), and trover (b). 

Hoi.t, Chief Juft ice. It is material who ought to have the 
goods ; f.»r if there be none who can make title to them 
0} this execution, the ririt owner ought to nave reftitu|k*' 7 -"if this 
had been before the ftatute 17. Car. 2. c. 8 lie fhoubq it feems, 
have them back ; fo the doubt is, Whether he wiJMffing this cafe 
within the equity of that ftatute ? The cafe oi*tiarrifon v. Bow¬ 
den (c) does not come up to this, for the lands were actually 
extended and delivered before the aJmiiiiitrator died, and nothing 
more remained to be done j but the very having adminiftration 
de bonis non veils it in him. The quell ion here is, Whether the 
adminiftrator de bonis non can purfue this inchoate execution by a 
diftringas nuper vicecomes ; and if he cannot do that, it will 
ft f 20° 1 nccdlaril y follow that there ought to be reilitution. It is true, if 
»■ goods, ** to the value of the debt, be lazed, though the writ be 

not returned, that difcharges the defendant, utilcfs the execution be 
afterwards avoided ; fo that the feizure, as long as it continues, is , 
a furiicient bar. Suppofe then it cannot be carried on for want of 
privity, for he might have begun again before the ftatute of 
17. Car. 2. c. 8. if there had been a verdidt, it might well be 
judged within the rcalon of that ftatute. If the adminiftrator had* 
died before the feizure, would not the writ abate? If the lherift* had 
fold, and before payment the adminiftrator had died, {hall not the 
adminiltrator de bonis non have debt againft the the. iff? Surely he 
fiiail; tor now here is a new debtariics to the adminiftrator, as he 
is adminiftrator. lc may be he has not privity enough to iuc procefs; 
s. Salk. ia. 31S. but he lhall have dent, and compel the lherift* to make a return in 
310. 31a, 3. order to bring his adlion. If goods be taken on a fieri facias , and 

*• Keb - a 57 - a writ of error is brought, and a fuperfedcas come before fale, yet 
the luerift* lhall fell, Dyer, 99.; though 2. Boll. Mr. 291. be contra. 
After leizure, and a writ of error, and fuperfideas , a venditioni 
exponas lhall go (/l). If a Hit rift foizc good* to the value, and 
ikBarr. aj. return it, he is bound to find buyers, or elle why Ihouid a diftrin - 
ga> go againft him to 1'Jl them to the value ? fora diftringas is a 
compuhory writ to fell, at the value, upon pain of forfeiture of 
iftue : an a if he be lo compellable to fell, Why fhould not debt lie 
againft nun ? If goods be refeued hum a lherift, he is not lia¬ 
ble (c ) ; for it is not ihe rfiir/sfiut the return , that makes him lia¬ 
ble, that is, tac return of leizing goods to the Value ; and therefore 
he ougnt to lLizc a convenient quantity to enable him to return a 
feizurc to the value with lately; for the thcrift, by his return, is 
charged 10 ihe value at all events, except by the act of God. 

Powell, Juft ice. It is dear by the Vear Book of Henry the 
Si.th (/), that if a lherift return that he has goods in his hands for 

(a) Cro. Eli*. 6*8. (<!) 5. Co. 90. Go. jqc. ztf. 

(t) 1. Sid. 438. ». Vint. 5», (r) Smith v. Matin, a. Saund. 400. 

a. Saunil. 47. (J } 34- tlcn. pi. 
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want of buyers, and is afterwards amoved, a diflringas (hall go to the 
new fheriffto diftrain the old (hcriff to fell the goods, and give him 
the money to bring it into court. If the goods were refeued out of 
his hands, debt would lie again# him ; but if there be no default 
again# him in not felling of the goods, it were hard if an action 
\Aould lie again# him. It is true, by levying the goods, whether 
. /hey be fold or not, or a return be made or not, the defendant is 
ditiSf^pd ; for if a new debt be brought again# him, he may 
plead th^t was raifedby fierifacias. And furely the property by 
the executiun is out of the defendant, whofe goods they were ; but 
if by any accidtjpt the execution determine, he (hall have them 
again: Who then has the general property in the interim? I 
cannot tell but it may be in abeyance. And he laid, that the return, 
did not make him liable to debt. If this were after verdict, the fta- 
tute would have clearly helped it. 

In THE SECOND ARGUMENT, for the plaintiff three things 
were urged : 

First, That debt after fuch a return as here, would not lie by 
an adminiftrator dc bsnis non again# the (heriff. 

. * Secondly, Not in any cafe. 

Thirdly, Though it were a ckofc in afiisn in right of the 
fir# inteUate, yet in this cafe it would not be lb. 

" First, If the action did lie by the adminiftrator de bsnis non , 
it mu# be upon the feilin and lctuinof tnu 1 her iff ; but before 
the return was made, the adminiftrator died, as appears by the 
record, and therefore the right of aclion never vefted in die iirft 
adminiftrator ; and, it never having vefted in any undci whom he 
may derive it, it is not fuch a cbsfe in action as he can take the 
advantage of. 

Secondly, The (hcriff being a public officer, the Court will 
be tender of charging him with actions without an apparent default 
in him ; for if he return apt mpus ct pared uta buleo^ and it appear 
to the Court that there is no di fault in him in not having him ft rth- 
coming,an action will not lie [a). And if a fcircfacias would not h, ve 
lain upon a judgment by the adminiftrator of an executor, or the 
adminiftrator ot another, a foi list i debt will not lie for him for want 
of piivity (/»). It a fheriff return that he has levied the money, he 
(haft not be cxcufed from debt, been life he might neve paid it 
over (<:). Debt lies not rpmtift a fheriff upon Ins return, when 
be does not mifbehave hiirleif. It is a n ' that one (halt i.cvtr 
have an action for damages for a thing until he has a riaht to the 
thing itfelf. in the cafe of fleijenv. Ft ,-iver ; «), A'lonry in tiiefhe- 
jiff's handswasafligncdbycooiiniiTu.ee'sol ban .iupt,an''h *!d void, 
becaufe it was not the kankiupt's money j a fortiori in this cJe. 


(a) Cro. Jac. 514- a. Roll. Rep. 5;. 
(l>) See 1. Sid 407. 


2. S.mnd. 247. 
(a) Cio. C.:r. 176. 
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Thirdly, The ftatute of 17. Car. 2. c. P. does not help this 
cafe. The rule upon equitable conftrudtion of a ftatute is, that 
whatever is within the reafon and equity of a ftatute, though it be 
not exprefled, (hall be adjudged within the remedy, as if a&ually 
expreffed; as if feveral particulars be enumerated, and one of the 
like reafon and mifehief omitted, it (hall extend to it as much as if it , 
had bees exprefled: and the 17. Car. 2. c. 8. is calculated to a parti* - * 
cular purpofe, that is, to give an adminiftrator de bonis non amerce-' " 
cution upon a judgment obtained by an executor or adnjiWSator, 
that is, to fave him the benefit of the judgment, which aimerally is 
not obtained without great charges and delay ; brnit had no 
regard to executions commenced, viz. to fave the'fjenefit of them. 

Dee contra. A writ of fieri facias or capias ad fatisfaciendum 
needs no return to make it good, as an elegit docs, becaufe an in- 
quifition is neceflliry to be taken in that procefs, which is notfo in 
the others («). If goods be feized upon in the life-time of an admini¬ 
ftrator, who dies before falc, the adminiftrator de bonis non (hall have 
advantage of that execution; but the Book does not fay how(^).The 
iheriff may and ought to fell the goods without a venditioni expo - 
nas (t ) : befidcs, there is nobody in court to inform them that the 
party is dead; and if fo, the Court ex officio ought to award a 
venditioni exponas upon the return here made ; that is, when the ' 
fileriff informs the Court that he has commenced, but not perfected 
20- 1 the execution, * whether the Court will not command him to 
> J perfect it ? An adminiftrator de bonis non would have an a&ion for a r 
falje return againft the fncrifr (rf); and d fortiori will it be in fuch 
cafe where the f her iff" charges himfelf with a duty to the firll 
teftator ; and that thi* general return does charge with a duty to 
the firft teilator appears from this, that after fuch a return he can¬ 
not, upon venditioni exponas, return that he fold for lefs. If indeed 
he had returned a Jpa ia.'feizure, and mentioned the goods in parti¬ 
cular, and they appear to be bona peritnra, he may return upon the 
VLnr.itioni exponas that he fold for k-fs than the debt (e). And 
though the words “ after vet diet” be in the ftatute of 17. C,r. 2. 
c. 8. yet fin ely the ftatute itvll extend to other cafes than fuch as , 
are after verdict; as if the judgment be by confeffion; and this is 
fuch a mifehief as the makcis of that ftatute meant to avoid, as 
appears by the title and preamble thereof. And for equitable 
conftructions he quoted 2. Inji. 4^). Jiro. “ liar,” 50. Hale's 
Piacitcruv:, 23. i'yer, 18 -. Bcddes, this writ is wrong in 
itfelf; for the iheriii* ivay and ought to fell the goods without a 
venaitioni exponas. All the \v»it fuggefts is, that he took the 1- 
goods, but it dots not fay that he had them at the time of 
the writ purchafed ; whereas it fhould fuggeft, that they ftill re¬ 
main in his cuftody. 

Secondly, They do not tell what the goods are, that, in cafe 
there be judgment, execution may be thereupon. 

(iO Com. Dig. “ Itctou.v (F. 1.). { 4 ) 4. Mod. 404. 

(b) («) GJb. Ex. il. 

(c) 1 Roll. Abr. f-yt. 4. Ccm. Dij;. 

«* Execution” (C. o.J. 
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Holt, Chief Jttflice. As to the fault in the writ, in not fug- 
keftinjg that the goods remained in his hands, it might be fatal, if 
It were not helped by your plea, viz. that you are compellable to (ell 
them by a diflringasy &c. which admits that you haVe them.—THE 
(Great question is. Whether the (herift'by actual feizure has 
not veiled fuch an adtual right In the adminiftrator, that, in cafe he 
"biul died, the other might have had an action ? If he had fold the 
goods, and, before payment, the adminiftrator had died, yet by that 
then?*' fuch a right in the adminiftrator as adminiftrator, and that 
right got*to the focond adminiftrator, who rep relent 4 the inteftate 
in whofe right the firft adminiftrator had it. The theriff out of 
office may fell V.iftiout a venditioni exponas y otherwife whyflioulda 
diftringas goto the new ll.eriff to command theold fhenft' to fell? 
r i here are two forts of dijlringas nuper vicecom. j the one, accor¬ 
ding to theflatute of 34. Hen. 6. to command the old fheiiff to 
Tell, and bring the money into court (<*) ; the other to command 
him to fell, and to deliver the money to the new fhcritl. Now 
this Aiftrhiga 1 does not give him an authori-y to fell, but is com- 
pulfive upon him to fell ; and if he uo not, he forfeits ililies toties 
quoties . When the flu-riff returns, u leizure ad valentiamj* 
and ** remanent pro deftCtu emptorumf that is only that the law 
gives him a convenient time to fell; and if he continue in his office, 
a venditioni exponas {hall go j and if ite be out of his office, a 
di/iringas nupervicccom. goes to the new {heriff to diftrain theold 
fheriff to fell, &c. as is faid before. Now then when he has re¬ 
turned a feizure to the value, and 1 that he is Compellable to fell un¬ 
der penalty of forfeiting iflues, it is an immediate charge upon him 
even to the value of the goods. Jt is true, it is a good return for 
him to the firft fieri facias that he has feized to value, and. that 
they remain in his hands for want of buyers, for he has convenient 
time to fell, but he {hall not always kfep them in hi? hands for 
want of buyers } for he cannot return upon a difitingu. mat the 
goods remain in his hands for want of buyers. Jf ti;ey be perilh- 
able goods, or the adt of God intervene, he may plead that as a 
reafon for foiling them at an under rate, and for lefs than the value 
of the debt. A feire facias iflued againft a {heriff upon a return of 
goods feized to the value of the debt, and he pleaded a rfcous , 
and it was held not good (Z>). And he quoted the cafe of 
Mildmay v. Smith (r), that debt lies againft him upon fuch feijin 
returned, after the goods are refeued from him. What is the 
git of the a&ion ? Not the rcfcousy but the fherifPs having goods 
to the value. Then it is hard to fajj, that the {heriff is not liable 
’ to the adminiftrator ) and if fo, there is no colour for this jcire, 
facias. But to the equity of the ftatutc of 17. Car. 2. c. 8. 
where the ftatute makes the diftindtion of a verdidt, it is hard to 
carry it farther j but this docs not appear, on the feire facias , to 
have been after verdidl j for it was only laid, that the adtion was 
brought by the adminiftrator, in which taliter procejfum fuit , that 
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he obtained judgment. If this had appeared to have been 
after verdict, without all doubt the ftatutc would have reached to 
it, fince an adminiftrator de bonis non may thereby commence an 
execution upon a judgment by a prior executor, &c. a fortiori he 
may perfedt an execution commenced by him: and though you fay 
that the writ is bad, in not mentioning the goods in particular of- 
which reftitutionis demanded, furely that is not fo; for if goods ’Jc 
taken in execution, and, before fale, judgment be reverfed^here 
fhall be a writ of rejiitution without particularizing (a). And . 
as to the ftatute of IVcJlminJler the Second de Religiofis , being 
taken by equity, there the word lt default” is a default in court; 
not only by not appearing, but alfo in not pleading, or pleading 
faintly, &c. by collufion. Suppofc a tenant in jtail fuffer a recovery, 
and die, the iilue may falfify this, that is, he {hall not falfify the 
ipo. Mod. 4 ts. very point tried, but he (hall fay, that his anceftor might have 
|aLRay. 1051. given fuch and fuch evidence iu maintenance of his title, and 
omitted to do it: and if a writ of entry in the foji be brought, and 
the iflue is, whether J, S. died feifed or not, and it is found againft 
the tenant in tail, his iflue after him (hall not come and fay, that he did 
not die feifedj but he may come and fay, that fuch evidence might 
have been given in maintenance of the title. If the goods 
could be reftored here, the feire facias would be very proper, and 
need not be more fpecial than the fhcriff’s return is on which it is 
grounded (b ): and no doubt, if the goods had been fold, the 
adminiflrator might have an aflion for the money ; but whether it 
will lie upon his having gootk to the value, is confiderable. v> 
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* Powell, JuJUce. This is a new cafe ; but, if this writ be 
proper and reafonable, its novelty is no exception to it, for there is ' 
a time for every thing to begin. If none has a right to challenge 
the (heriffin right ot the original plaintiff, the defendant ought to 
have the goods again. If this had been detinue , the goods muft 
have been particularly mentioned ; but it may well be, that this 
feire facias ought not to vary from the return. If it be not after 
verdift, it cannot be within the equity of 17. Car, 2. c* 8. nor is 
it like the cafes upon the Jlatute of Religiofis ; for there the fraud 
is the thing defigned to be prevented : and the cafe quoted out of 
Hale's Pleas of the Crown is not by an equitable conftry&ion of - 
the ftatute of 25. Edw. 3. Petit Treafon, but is within the lejter 
-of it; for Mrs . is a Majicr : fo it feems to turn much upon the 
judgment in the cafe of Stiles v. Finch[c), where the flieriff returned 
a refcousy and the a<5lion was maintained againft him. But I cannot 
tell whether the having the goods in his hands, or the fuffering •" 
them through his default to be carried from him by force, be the gift 
of the a&ion. He agreed that the venditioni exponas and diftringas 
were not as powers or authorities to fell, but commands to do 
that which he had power, and ought to do before 3 for the Iheriff 


(*) Pnc. Repftw, 496. 5, Con* 
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Is bound to fell; but that mu ft be in convenient time. But what 
flicks with me is, that if fuch an adlion will lie upon fuch a return 
Us here, and the (heriff fell as foon as he can, and by cafualty can¬ 
not fell to the value* whether he cannot plead this matter ? 


, Now PER totam Curiam the judgment was affirmed. 


CL**?i - 

w 

With ait. 


Gould, JuJlice .. It is plain, that the plaintiff, Clerk , is dif- 
fchar fe *2d of the debt by the feizure of goods to the value, and may 
• plead that matter in his difeharge : if me money had been levied by 
fale, he might doit ( a ) ; and if the tr.' nsy be not levied, but goods to x. Cro* 32S. 
thevalue feized, he may plead that hij goods admlentiatn^ (Jc.vre re J ]°- 3 *& 
feized by virtue of a wiit(£). Debt was brought uppnabond, in which 
two were jointly and feverally bound againft one of the obligors,who *' 
pleaded a judgment had againft his co-obligor, and a fieri facias 
thereupon, and goods feized to the value,but no return made, and it 
was adjudged (c), that if the former a&ion were againft himfelf it 
had been a good plea, but the doubt was, becahfe it was againft 
another. That the (herift* may fell the goods, though out of his 
office; by virtue of the fieri facias , appears by the cafe of Ay re v. 

Alden (d) ; and then he may bring the money into court, and then 
it is to remain here until the adminiftrator de bonis non (hall come 
and take it. If a fierifacias be fued out, and the plaintiff die, and 1. Salk. 3 if* 
then the (heriff levy the money, and bring it into court, it (hall there “• 34. 

femain until adminiftration fued out, and then the adminiftrator (hall 
have iff e). So if a fierifacias be fued out, and the goods are feized; 
and the plaintiff die before fale, and then the goods are fold, the 
adminiftrator (hall have the money; and it is no good return to fay, See Skfnner, 
that the plaintiff is dead, for that do^s net abate the writ (/). In H 3 - * 3 4 - 6 5 ®* 
Clere's Cafe (g) it is agreed, that if there be an eximdi judas byan ^ 
adminiftrator, and upon the return thereof a liberate iffue in his life- * 

time,and he die* before execution of thrlibn-ato, yet the nJmiriiftra- * [ X 

tor de bonis non (hall have the benefit of it ( b ), Harrifsn v* Bowden, 1 s;d.*9. 

So here the execution is executed i 
and the fale, viz. the formal part, 
feme writ. The (heriff, by the lev 

1 r . 9 * % * •' n' 11 ^ p Mw* 

as he feizesthe goods, gets a property in them againft all per Ions Mo. 757. 
and may have trefpafs againft the true owner if he (hould retake Cm. 73. ^ 

them (*), and lo he may have trover , as appears in the cafe of 3 ; Cr0 - s 39 - \ 
Wilbrahayn v. Snozu («(■), where Kelvn’ge, Chief fujlice^ held, 
that he gains a general property j but ali the reft (ay, it was only a 
Special property to as to fell, &c. If the (heriff had returned, that he x. Sid. 438. 
j levied to the value of a hundred pounds, he Vvuld thereby chargehim- 1. Mod. i*. |0 
ielf with fo much money } and debt for fo much would lie for the 1 S 88 f* 
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adminiftrator de bonis non. This is not like the cafe put before 
of an extent ; for in that cafe there muft be a liberate , which ia 
by award of the Court. 

Powys, Jvjlice , accord. Executions are favoured in law. 
This execution isfofar completed,that it is averting of the property ^ 
in the (heriff". The felling is but a formal part of the execution, 
arid by the fciziirc and unit he has authority to fell ; and the 
venditioni exponas adds not to his authority, but is to fpur him oil 
to fell. The goods by the feizurc arc in cujhdiu lr*is, The 
cafe of Iiarrifon v. Eoivden { a ) is ftronscr than this, where the 
very taking out of a writ of fieri facias is faid to lie fueh a veiling 
of the goods in the adminirtratcr, as th-adminiftrator de bonis non 
may take advantage of. And he relied on Thorogood's Cafe (i). 

Powell, J u Jlice^ accord. The plaintiff in this ficire facias 
fliall not have the goods again, becaufe the execution was executed 
in the former adininiftrators life-time, and his death (hall not abate 
the writ, llow it would have been if it had not been exe¬ 
cuted in the party’s life-time 1 (hall not fay. Execution is anentire 
thing i and therefore where a (heriff levies goods, and, while they 
remain in his hands for falc, a new (herifF is chofc, he who begun 
the execution (hall go on with it, and I'JI the goods, and not deliver 
them over to the new (heriff, who is the officer of the Court. 
'I hercufon is, that execution is one entire thing (c), and therefore 
where it begun it (hail end j and that is the reafon that a 
fuperfedeas , after execution begun, (hall not fuperfede it upon It 
writ of error, becaufe it is an execution from the firft levying of 
the goods; and not like the cafe of an extendi facias , becaufe the 
extent is only aleizure into the king’s hands, and there muft be ano¬ 
ther award of the Court, viz. a libct ate to deliver them over to the 
plaintiff} and it has been held, for that reafon, that an adminiftrator 
de bonis non fliall not have the liberate , for there was fomething fur¬ 
ther to be done by the Court in that which was not done in the ad- 
miniftrator’slifc-timc, but here nothing is to be done. The venditioni 
exponas is not of ncceflUy, nor docs it give to the (hcriff authority 
to fell, but ferves only to quick.cn the Iherirt* to do his duty, 

| It may be afkcd, * what (hall become of the money ? for he is 
commanded to have the money in court, and yet here is none to 
receive it. True, the money muft be brought into court, and 
remain there as money recovered by the dead perfon, and to be 
delivered out to fuch as the Court mall be apprifed to be entitled 
to it. 

Holt, Chief Jv/lice, accordant. After feizurc of goods, there Is 
nothing more to be done by the (hcriff to the plaintiff; although 
if he were to fell the goods, and deliver the money to the plaintiff, 
it would be well; yet the words of the writ are, K that he 
“ levy money, and bring it into court j” and that may be dotte 

[a) x. S ,A 39. (f) Year-Book 34. tko. 6. pL 36. 

tb) N07, 73—See alfo Dyer, 76. b. 

notwithftaading 
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notwithftanding the plaintiff’s death; therefore he having nothing Cl **'•*' 

further to do with the plaintiff but to execute the writ, he may, .' 

notwithffanding the death, do it.—In the next place, it is true, 

after he has feized goods to the value of the debt, though he be '■ ^ * 3 : 

out of office, yet he is bound to make fale of the goods, and to j' Keb.397^ 

make a return ; and when he has made a return of a frizure of the vide anw/iji 

goods, and that they remain in his hands for want of buyers, that is *9*. 

not a difeharge of the command of the writ, but only an excufc 

that he has not the money; and he is compellable by law to bring 

it in, and though a venditioni exponas docs lie, yet a dijiringas is 

the proper remedy. And there are two forts of diftringas nuper 

viceeom. before mentioned (<-;); the one a diftringas to the new fheriff 

to didrain the old one to fell the goods, and bring the money into 

court; the other to dill rain him to fell, et denar . hideprovenientes % 

to deliver to the new fheriff to bring into court. Now if a 

diftringas lies for the new fheriff to compel the old fheriff to fell, 

thatlhews the old fheriff has an authority to fell by virtue of the 

former writ; and that which commands the new fheriff to diftrain 

the old one to fell, and bring in the money, is the moil ufual (b). 

Now then iince the fheriff is compellable to fell, having feized the 
goods, what fhould hinder in this cafe that lie fliould not fell not- 
with {landing the plaintiff’s death; for the writ is as forcible and 
compellable upon them to levy and bring in the money as if the 
plaintiff’ had lived. The fheriff*after feizurc is bound to the value 
of the goods. Ir is not to be fuppofed that he cannot fell; for he is 
•bound to tell at all events. If the goods be worth the money that 
they are appraifed at, and that he returns them of, it is not to be 
fuppofed he cun want buyers; and he is not charged to the value 
that they {hall happen to 'Ik foul for, but to that value v. i.ich he has. 
returned ; for if he return goods to value, and that they are 
refeued from him, he fhall anfvvcr to the value returned. £ o here ha 
fhall anfwer for the value returned, and not to the value that they 
were fold for. When he Arizes the goods by virtue of the 
writ, the defendant is actually difeharged, though they are not 
fold ; for the plaintiff*muff depend upon his execution, and rely 
Upon that; and he has no farther remedy again f: the defendant, . 

but altogether againft the fheriff’; and the defendant having loft 
his goods upon an execution, * which the plaintiff* himfclf has * £ «qO ] 
cjiote, the goods are in th.- cuffody of the law, and the defendant v "*■ 
difeharged. The cafe of Cleve v. Veie (c) is not like this : The en • 53 * 
plaintiff' aft^r a writ of extendi facias dies, the fheriff’ takes an 
mquifition of the feizurc into the king’s hand, and then the admini- 
ftrator d: bonis mn conies into chancery, and prays a liberate : this 
came inqueftion upon an ejettment brought by an adininiff rator de y- dc a 
bonis non, and it was held, that the extent was void j for the writ was * 57# 
abated, and no matter whether the plaintiff’ died before the return i.Salk. 264.3*^ 

of feizurc, or after ; becaufe no property is vefted in him by the *■ Mod - 6 . \ 

Carth. 149. 299^ 

(.») See Year-Book 34. H;n. 6. faur. Brev. 90. and the book called Brevia 
pi. 36. Judicialin. 

(l>) Sec |tilW’s Entries, 164. The- (clCro.Car.450.459. S.C. I.Jones,385. 

D d 3 feizurc* 
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fetzure, but that only is in order to gain a property by a liberal* ( 
and {here could be no liberate to him who fued the writ, becaufe he 
isdead; and thereisnomorert-afon for an adminiftrator bonis Hon tfl| 
have it, than if an executor had fued a fcire facias to have execution 
of a judgment, and before the return of the writ, had died, and the 
admi niftrator tie bonis non fliouldcomc for execution, which hecoul<| 
not have: but in this cafe there is no neceffity for the plaintiff in 
the original action to come to the fheriff for execution. But in 
cafe there be no a (ft of the Court to be done, but an elegit fued 
out, which commands the ftiertfF to deliver the lands extended to 
the party, if there the executor or administrator die after the 
inquifition, and before the deliver}’, in that cafe the death of the 
plaintiff (hall not avoid the execution; and that appears by the 
pafe of Harrifon v. Bowden (n), though not fo very plain. So 
the (heriff feized the goods in the plaintiff's right as adminiftrator, 
and by virtue thereof becomes refponfrble to him as adminiftrator 
for the value which he hiuifelf has returned ; and that right which 
he had, now comes to the adminiftrator de bonis non ; and there-? 
fore when the execution is compleatly executed, and the money 
brought into court, the adminiftrator de bonis non may produce hi? 
adminiftration, and the Court will thereupon let him take the 
money out of Court; and that is not by way of judgment. 
The fheriff by the writ is to take goods, and fell them in con¬ 
venient time: indeed the not felling is not fuch a fault for which 
he may be amerced; but if a diftringas upon his return go 
againft him to the coroners, if he continue fheriff, and do, 
not fell between the tejic and the return of the diftringas , he fhall 
forfeit iffucs; and after goods once foiled, no writ of error or 
fuperj'edcas fhall Hay the fale. 


And fo the judgment was affirmed by THE whole Court. 


(.-»} 1. Sid. 29. 

Cafe 387. 

[* 301 ] * Crag^er aga'wjl Glover. 

If a prifoner for /^vNE who had been in prifon the eighth of November before for 
Aareelr under ^ a debt under a hundred pounds, was afterwards in purfuance of 
in infolvein r the tate ail of parliament, upon fu'unions to the creditor at whofe 
Jtbtor’s aft, si’d foil he was in, difeh-.rged by the juft ices of peace, and afterwards 
x afterwards was arrefted for a linn above eight hundred pounds, 
taken again for ' , 

ijbeve the turn The doubt was upon the conftruclion of the ftatute. Whether 

ntioned in he fbould be held to facial bail , or difeharged upon common bail ? 
Iffe aft, he rouf| 

l»d ijaccial bail. And upon a conference of all the other Judges, it was refolved 
(Side ante, za. he fbould be held to fpecial bail. The doub r t arofe upon the 
5 * 1 - words any debt. But then the proviso is, “ that no perfon 
ImP ** ^‘^-harged out of prifon by virtue of this ail who ftiall 

iyr*oS8. S. C- 3. Salk. $6. S. C. xx. Mod. 36. 1. Ld. Ray. 3S3. xx. Mod. %. xa. Mod. 513. 
Pa »'-y. n^6. Sua. 1x33. 
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** Hand charged and indebted in above one hundred pounds to any; 

perfon.” Now feme would have this applied to the firft dif- 
charge, that is, the difeharge by the juftices of peace.. But why 
not rather to the fecond difeharge, or equally to both dlfcbUTges ? 
for 1ft who is difeharged upon an appearance is difeharged, and 
by this aft power is given to difeharge them, if they be taken 
again j and then the provifo is, “ that he fhall not be difeharged 
** if the debt be above one hundred pounds.” So no man is to 
be difeharged by virtue of this aft thnt is chai ged with a debt of 
above one hundred pounds at the fuit of one pa fun. And he 
who is now arrefted at the fuit of one perfon is charged for a debt 
above one hundred pounds, therefore ft; 11 not he difeharged by 
virtue of the aft. As to the difeharge upon common bail by 
virtue of the aft, the Judges may do it as well as the jufliccs of 
peace. 


The Queen agjhjl Macarry. 

I^ondok, ? npHE jurors for our lady the queen upon (heir oaths 
to wit. \ ^ prefent that Matthew Macart ), late of the parifh 
of St. Mary Le How, in the waid of Cheap in London aforefaid, 
gentleman, and Arthur Vcrd'nborv.vgh, late of the fame place, 
gentleman, being greedy of diftoncll gain, and wickedly, fa HI}', 
deceitfully, and malicioufly intending to defraud Thomas Choune 
of London , haberdaiher, of divers his goods and meicliandizes 
(fuch a day, year, and place J, together deceitfully bargained with 
^thc aforefaid Thomas Chiune to baiter, fell, and exchange, a certain 
quantity of prctenfvd wine, as good and true new wine of the 
kingdom of Portugal called A’t vu Lijhon wine, of him the f..id 
Arthur Fordenloi eugh, foi a certain quantity of ha. , of him the 
faid Thomas Cl.uune , to the value of one hundred and eighteen 
pounds of good and lawful money of England: an ■ upon the 
bartering, fale, and exchange aforefaid, he the faid Arthur Forder.- 
borough took upon hinildf to be a merchant of London , and to 
trade and merchandize as a merchant in wines of the kingdom of 
Portugal , and then and there perfonated a met chant of Loudon, 
as if he .had been n true met chant of London , when in fact he the 
afore laid Arthur Fctdrnborough never was a met chant of London, 
nor did trade or merchandize as a merchant in wines of the king¬ 
dom of Portugal, or in any wine whatsoever as a merchant; and 
upon the bartering, laic, and exchange aforefaid, he the aforefaid 
Matthew Macarty look upon himfelf to be a broker of London , 
and did then and tiiere perfoliate a broker of London as if he was 
a true broker of London , when in fact he the aforefaid Matthew 
Macarty , at the time of the bartering, fale, and bargaining afore¬ 
faid, or at any time afterwards, was not a broker ot London ; and 
the aforefaid Thomas Ckoune, giving credit to the faid fictitious 
afTumptions, perfonatings, and deceits, did then and there barter, 
fell, and exchange, to the aforefaid Arthur For den borough, anil 
djd deliver to him the faid Matthew Macarty , as the broker be- 

D d 4. tween 
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*TasQ£ViM tween the aforciaid Thomas Choune and Arthur Fardenborotigk 
for the ufe of him the faid Arthur Fordenborough, a certain quan- 
Macakty. t j t y 0 f hats of the value of one hundred and eighteen pounds, for. 

. hogflieads of the pretend-d wine aforciaid j and that the 

aforciaid Matthew Macarty and Arthur Fordenborough, upon the 
bartering, bargaining, and fale aforcfaid, did affirm that the afore- 
faid prctenfcd wine was true new wipe of the kingdom of Portu¬ 
gal called Nero htjbon wines, and was the wine of the aforcfaid 
Arthur Fordenborough , when in fact the aforcfaid prctenfcd wine 
was not wine of the kingdom of Portugal, nor was it drinkable 
or wholefome, nor was it the wine cf thu aforcfaid Arthur For - 
denborough^ to the great deceit and damage of him the faid Tho¬ 
mas Choune , and in contempt of the did lady toe now queen, and 
of her laws, and agaiuft the* peace of the faid lady the now queen, 
her crown and dignity, &c. 


*** 

Cafe 389. The Queen againjl M^cayty and Others. 


two men un- 
j$er ihtju!jtpre- 
of being, 
the one a broker, 
other a wine- 
petrcbAKty ex¬ 
change a l.qucr 
which they af¬ 
firm to be N, ;v 

l*p‘On fkftW, 

With a batter fer 
tats, where a :, in 
truth the liquor 
was, to their 
knowl> dge, on¬ 
ly a mixture of 
pal: Lit1 ar .4 1'l- 
»tgai, it is an 
ptd'dLifcle Ot- 
fcnee. 


JNDICTMKNT was againft them for an impofition put upon 
* the piolecutor, and cheating him in a parcel of pretended Port 


wine. 


I 


C. *. Ld 
ay. 1179. 
SfUwe, 4«. 6x. 
SWJ. 147- 

?C 302 ] 

"oft. 511. 
.Hawk. P. C. 

i 7 *‘ 

y. Com. Dig. 
\ fodiftmem’* 



Upon evidence the £.& was, that oqe of the defendants, pre¬ 
tending hi ink. If to he a broker, and the other a P-ortuguefe wine - 
merchant, came to the prolecmor being a hatter , and would bar¬ 
gain with him for a parcel of hats , and proffered him a parcel of- 
Portuguefc wine in exchange, and upon this prevailed with him 
to con;c and tafle the Lid wine, which in truth was but ftale 
beer mixed with vinegar, which notwithstanding the defendants 
affirmed to be wi.ic ; and hereupon a bargain was 

f.nick, and hats to the value of one hundred and eighteen pounds 
delivered for fb many pipes of the laid pretended wine. 

And here the prof.-cutor was the only witnefs, and he was 
allowed for a good witnefs by Hoi.t, Chief Ju/lice, beenufe it 
was a cheat put upon his perfon; and he compared it to Paris's 
Cijc, in I. aid. 431. where, if 'he recognizance had been forged, 
the party himilIf could not be a witnefs, but may for a cheat put 
upon himfeif. 

* Several exceptions were taken to the indLament: 

First, That it was laid, u that they deceitfully bargained tp 
14 baiter, Lll, and exchange, a certain quantity of pretended wine 
a as good and true New Lifbsn ovine, Uc." wheraas this is not 
wine, but all other liquor. It fhould have been, that they pre¬ 
tended this liquor to be N w Life >n wine, and pretending it to be 
fuch wine did deceitfully bargain to barter, See. 

Secondly, That it is laid, “ that upon the bartering, felling, 
“ and exchanging aforcfarJ, he the aforciaid Arthur For den-, 
** ttoroifgb ajjumpfit fuper j’e $0 b<; a merchant of London, and 

M dealing 
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dealing and merchandizing as a merchant in the wines of the The 
« kingdom of Portugal, and then and there perfonated a merchant . 

a of Tendon at fit effet a real merchant of London , whereas in ACA,TT 

truth, &c.” and the affumpfit fuperfe is improper, for that was, 
be promifed and not pretended. The words “ at fi ” are alfo im¬ 
proper, for they fignify but if, which is nonfenfe: it fhould have 
been ac ft, “ as if.” 


AND 

Omu. 


THJRDLV, It is laid quondam quantitatem vitti , without Vide r. Lutifc * 
*fliewing,what quantity, or of what price; for which vide 2. Lev . 4 <»J- 46*- 
38; that ?he very fum taken in ulury ought to be fet down, and 
that it is not enough to lay that he took above the lawful ufe. 


Fourthly^ It is not faid that the defendants knew it not to 
be real wine; it only fays that the vinum pretenfum was not 
vinum regni Portugalire, and he cited the Year-Book of Henry 
the Sixth ( a), and the cafe of Rex v. Fofter (b). ^ 

Holt, Chief fuflice. The crime is not the felling one Ante, 41. 61. 
thing for another, but here is a faife tokens the one pretending to be io 5 ‘ , , 

a broker , and the other a merchant, and a combination to cheat j "saiicKeT* 
but the exceptions feem weighty. a . Salk. 44$. 

Et adjournatur. sjo.^wj 8 . 65 * 


And being moved again in Hilary Term, it was held, that 
fuperfe affumpfit effe tact catorem was well enough, and the at Ji 
ejjgt only furplufage. 

But Holt, Chief Jufiicc , thought the firft exception fatal, for 
vinum pretenfum may be verunt vinum, and pretenfum is not the 
contrary of verum, but fa/futn. And where Po w TLhhfjuJliLe, thought 
Pretenfum and faifum to be the fame, and quoted the ftatute of 
maintenance of pietenfed titles to prove his opinion. Holt, Chief 
Juftice , faid, in that very cafe, the title of the difleifee, which with¬ 
out doubt is the true one, is called pretenfus titulus , which (hews 
pi ctenfus and verus not to be contrary. 


Et adjoutnatur (c). 


(.*) 4. W m. 6 . 53. p. 37. Riven for the Queen, the Court faying 

1 b) Trinity Term, 11. It'd!. 3. that the quantity was not nccclfary to he 

(e) The cafe was aigued again in (hewn, and that there was enough fet out 

Eafter Term, the 4th of Arne, and in the to fhtw the defendants to be cheats. 
'Infinity Term following judgment was S. C. Ld. Ray. 11S4. 


Scrimlhaw cigainfi Weftby. Cafe 390. 

TERROR of a judgment in the common-pleas, where it was Error of judg. 
*- J declared, that in confederation that the plaintiff, at the inftance I ? ent for P^ 1 - 
of the'defendant, would buy for the defendant tantapruna quant * mT^wbuy 
in ea parte poffet , and bring them to Billingfgate wharf in London , prana 

j?c the defendant agreed to pay him eight {hillings a bufliel for blue as plaintiff 

could. 

S. C. Ld. Ray. io6qu' 
prunes. 
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and fix (killings a bufhel for damfons ; that hefeupofthq 
'bs^ght fuch and fuch quantities of each, and brought diem to 
the place ready to be delivered to the defendant, and tendered 
them, and that defendant did not receive them. Judgment wag 
given for the plaintiff in the common pleas. 

The error afiigned was, that it was not averred that this was 
all he had, or could have bought 

But per Curiam,* That need not have been (aid, for fruit are 
Iona peritura t and to be fold immediately; and it was never the. 
iptent of the agreement that he (hould (lay the delivery untUhe could 
have sot together * all he could have bought. Befuics., if this was 
not all be had bought or might have bought, as if he had bought 
any for others, that might have been infilled on at the trial, and 
upon non affumpfit the plaintiff mu ft have proved his declaration. 

And the judgment was affirmed, efpecially it being after verdidU 


Villars agahft Cary. 

TERROR OF JUDGMENT in THE PALACE COURT of Wejt~ 
minjler. The plaintiff declared that the now-plaintiff be¬ 
came indebted to him by bdhd in the fum of one hundred and feven 
pounds per nonun jf. FiceconP Pur beck et Domini Buckingham 

mice. 

The defendant, without craving oyer , pleads that he was trufy 
indebted to the plaintiff in ninety-two pounds five fliillings and 
nine-pence, and that by way of corrupt agreement for the for¬ 
bearance of that fum for a year, this bond was given, he. 

The plaintiff replies, that it was pro vero et jujlo debitOy and 
traverfes the corrupt agreement. 

To which defendant demurred fpccially, for the replication did 
not fhew how much the juft debt was. 

Sed non allocatur. For there is enough to induce the traverfe, 
and if it had been alledged, you could not have traverfed the 
inducement; and the declaration luificicntly fhews the debt (a). 
And if there be a juft debt due, and a bond is given for the 
payment of it with unlawful intcreft, it is ufury. 

Then it was objected, that the declaration was naught to 
fay, that the defendant became bound per nomcn ft cognomen J. V, 
Pice com' Purbeck et Domini Buckinghanuity the Ficecom * Purbeck 
et Domini Buckinghamia being titles, and no names, nor can 
they be underftood to be his furname, for then they ought not to 
be put in Latin: 'and if one will become bound in fuch manner^ 
the way to declare is by an alias diitus. 

(a) 1. Cro.. 6 q $. Jones, 627. 


Q<od ' 
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tted Gdr’ find to be the bell way. But as to the 
the declaration, if you would take advantage of it, you 
jpraved oyer {a). 



A TtfiRD objection was, that he declared ad damnwjt of 
two hundred pounds, and concludes, unde petit judicium et daman 
fua freed, when it Ihould be damna occafme detentions debitsfui { 
and we are upon fpecial demurrer. 


But ppR Curiam, It is no fault of form. 

And Ifc^the debt be contracted where it will, and bond givegjf. 
for it within*rhl' juiiluidtion of an inferior court, that gives theiif' 
jurifdi&ion. 

And the judgment was affirmed. 


(«) J^nte, >33. a. Salk. 6 * 3 . 701. Hole v. Finch, a. Wilf. 393. 


Slater againft May. 


London, 7 T> E it remembered, that heretofore, to wit, in the 
to wit. | ^ Term o i Eafter laft pail, before the lady the 
queen at IVeftminfter , came John Slater , adminiftrator of all and 
ftngular the goods, rights, and credits which were Chriftopber 
Youlden's deccafcd, at the time of his death, by Thomas Moort his 
attorney, and brought into the court of the faid lady the queen 
then there, his certain bill againft 'John May , in the cuftody of 
the marlhal, &c., of a plea of trefpafs upon the cafe; and there 
are pledges of profecuting, namely, John Doe and Richard Roe , 
which faid bill followcth in thefe words, that is to fay, L ndon , to 
wit, John Slater^ adminillrator of all and fingular the goods, 
fights, and credits which were Cnrftopher Youlden's) dttvafed, at 
the time of his death, complains of John May , in the cuftody of 
the marlhal of the Marjhatfea of the lady the queen, before the 
queen herfelf being, for that, to wit, that whereas the aforefaid 
John May x on the twenty-third day of January , in the year of 
Qur Lord one thoufand fix hundred and ninety-nine, at London , to 
wit, in the parilh of St. Mary le Bow , in the ward of Cheap , was 
indebted to the faid Chriftopber , in his life-time, in thirty pounds 
of lawful money of England^ for fo much money of the lame 
Chrijlopher , in his life-time, by him the faid Chriftopber , in his 
life-time, to the faid John May y at the l’pecial inftance and requeft 
of him the faid John May-, before that time lent and accommo¬ 
dated ; and being fo thereupon indebted, he the faid John May , 
in confideration thereof, afterwards, to wit, the fame day and 
year abovefaid, at London aforelaid, in the parilh and ward afore- 
taidfttibk upon himftlf, and then and there faithfully promifed the 
■dull Chriftopber , in his life-time, that he the faid John May would 
well and faithfully fatisfy and pay the aforefaid thirty pounds to 
tbe lame Chriftopber) when afterwards he Ihould he thereunto 
recjjuefted; and whereas ajfo the aforelaid John May afterwards. 
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ft> wit, the fame day and year rbovcfiiid, at London aforefaid, in 
this pari lb and ward aforefaid, was indebted to the faid Cbriflopher 
in his life-time, in other thirty pounds of like lawful money of 
England , for fo much money of him the faid Cbriflopher, in his 
life-time, by the faid John May, for the fame Cbriflopher, and to. 
the ufe of him the faid Cbrijtopher , before that time had and re¬ 
ceived ; and being fo indebted, the aforefaid 'John May afterwards, 
to wit, the fame day and year abovefaid, at London aforefaid, in 
the parilh and ward aforefaid, in confideration thereof, took upon 
himfelf,and then and there faithfully promiled the fame Cbtijtopber 
ip his life-time, that he the laid John May would-v.oil and truly 
pay and fatisfy the faid thirty pounds lalt-mcntioncd, to the laid 
Cbriflopher, when he Ihould he thereunto afterwards requefted: 
ncverthclcfs, the faid John May, his foveral promifes and under¬ 
takings aforefaid, in form aforefaid made, not regarding, but con¬ 
triving and fraudulently intending in this behalf craftily and fubtilly 
to deceive and defraud the Lid Cbrijtopher, in his life-time, and 
the faid John Slater, after the death of the laid Cbriflopher , of the 
• faid llv-.ral Cams o* money (to v.hich laid John Slater adminiftra- 
tioii ot ail and lingular the goods, rights, and credits, which were 
the aforefaid Cbrijtopher 3 •;*<:« r.i's, at the time of his death, with 
his will annexed, for the ufe and benefit, and during the abfence 
of EUzalctb l\ttcf.\ the executrix named in the faid will, by 
‘Thomas, by divine provid'-nce, archbilhop of Canterbury, primate 
and mctiopolitan of all England, on the fifteenth day of Oticber, 
in the year of Our Lord one thou find fiven hundred and three^at 
London ? for. faid, in t!:: parish and ward aforefaid, were indue 
form of lav/ crmivimd), hath not paid the faid feveral funis of 
money, or any pa*r ...rcof, to the Said Cbrijtopher , in his life¬ 
time, or to th" laid 'j'-hn Slater-, after the death of him the faid 
f.'Lrftofbtr, nor hath hitherto, in any manner, contented them for 
the lame (although to do this, the aforesaid John May , by the 
faid C hriftcphcr , in his lire-iime, and by the laid John Slater after 
the death of the laid Cbt jicpbtr, and the committing of the ad- 
n*iiiiili;;:inn aforefaid, at London aforefaid, in the parilh and wastf 
aforefaid, was r< queued) •, but altogether refufedto pay, or in any 
manner to fati: lv the fame unto the faid ChrJtopher in his life- / 
time, and vet i\ tv lath to pay th-m to the laid John Slater, to the 
damage ot him th. laid John S.'ahr of forty pounds: and there¬ 
upon he brings (nil, J/c. A ml the laid J hn Slater brings here 
into couit ihe laid letters of adminiltration aforefaid of the faid 
archbilhop, which idlify the conunilfion of the adminiilration 
aiorctaid to the faid John Slater, in form aforefaid, the date 
wheieof is the lame day and year, in that behalf above-men¬ 
tioned, See. 

• 

And now at this day, to wit, Friday next after the morrow j 
the Holy Trinity in this f.ime Tc.m, until which day the faid 
John May had leave to imparl to the aforefaid bill, and then' ta 
uiifwcr, S;c. Ixtuic the lady the quern at ly'eftminfter , comes as 
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Well the faid John Slater by his faid attorney, as the faid John 
May by Richard Gates his attorney: and the fame John May 
defends the force and injury, when, &r. and faith that the de- 
daration aforefaid, and the matter therein contained, are not fuf- D* "wn yrtoj 
£cient in the law for the faid John Slater to have and maintain dccbm “% 
bis faid a£tion thereupon againft him the faid John May ; and that 
he hath no need, nor is bound by the law of the land, in any man* 
ner to anfwer the faid declaration, in manner aforefaid declared : 
jud^his he is ready to verify : wherefore for dcfcsSt of a fufficient 
declaraCt qp in this beh alf, the faid John May prays judgment, if 
the laid ju))U AAJ/rrbught to have his faid action againlt him the 
faid John May , tsc. And for cntifes of demurrer in law in this 
behalf, the fame John May , according to the form of the ftatute 
in fuch cafe lately made and provided, Iheweth and pointeth out 
to the Court here thefo cauf-s following, to wit, that the decla¬ 
ration aforefaid is altogether uncertain, double, inf-noble, infuiH- 
cient in law, and wanes form, &c. And the aforefaid John Slater Johrfe 
faith, that notwithftanding any thing by the faid John May above 
alledgcd, the declaration aforciaid of the laid John Slater ought 
not to be quafhed, becaufe he faith that the declaration aforefaid, 
and the matter in the fame contained, are good and fufficient in 
the law for him the faid John Slater to have and maintain his faid 
action thereon againft him the faid John May : which faid decla¬ 
ration, and the matter in the fame contained, the f.iid John Slater 
is ready to verify and prove as the Court, &c. And becaufe the 
dfcrefaid John May hath not anfwered to that declaration, nor 
hath hitherto any wavs contradicted it, the faid John Slater prays 
judgment and his damages by occafion of the p-emifes to him to 
be adjudged, Sic. But becaufe the Court of our Cm I lady the 
queen now here, are not yet determined of giving their judgment 
of and concerning the premifes aforefaid, a day therefore is given 
to the aforefaid parties bcfoie the lady the quern at IVeJlminjtsr , 

until-day next after-of hearing their judgment of 

an d concerning the faid premifes, for that the Court m the laid 
^iSdysbe juee n here thereof not yet, &c. 


* Slater againft May. 


* c 304 y 

Cafe 393A 


T^EBT by an adminiftrator durante abfentid (a) of A. who is an In dd* hy 
executor, (hewing, that adminiftration was committed to him 
debit a legis forma , without Ihcvving that at the time of adminif- ftmuft be a 
tration committed he was abfent beyond fea, or that the abfence mewn that tfl 
Continued. executor wa»£ 

* Jcnt btymi 

SJ^trsalk. 42. S. C. 3. Salk. 23. S. C. 2. Ld. llay. ictt. N. Lut. 102. 1. Rol. Abiy.^jjP 

^/Joldtb. 136. %. Bro.vn. S3. 1. C.o. 244. Cro.iU.6c2. Fitzg. 

685. S24.107a. 1216. 


Fitzg. 202.237. 


’ («) For executors du'avtt mtorittttt, 

fee 1. Mod. 62. 174. 2. Saund. 148 
lev. 37. Cio. Car. 240. Cod. 104, 


2. 


Ld. Ray. 338,409. 

• dfc. \ 

Yelv. 130 5. Co. 29. 5. Mod. 395. 

Contli. 475. Not* ro firmer Editim > fee 
alto 1. Com. Dig. “ Adminiftration” (F.) 

And' 



P^RJWfmirtTfrrti, $.^eeh Anric, til 

^P &id per Curiam, It is reasonable the Ordinary, flioifl^ 
Hf*e {tower to commit adminiftration during abfence of an execu- 
beyond fea, and iuch admintftrator to be accountable to die 
tnbscfitor; and when they fay, tnat it is debita legit forma duranti 
^tbfentidy we muft undemand it an abfence beyond the fea. Vide 
*x. Ltttw. 342. Clare v. Hodges. But the fame cafe in 4 .Mod. 14. 
Is Hot law, nor agreeable to the roll. But furely it ought to be 
averred that the abfence continues, according to Pigot's Cafe (a)i 
.and lb in cafe of an adminiftratorpcacfcnfc life (0), and fo bj»U like* 

- ^ 

And judgment was given for the defendant. 


(«) 5. Co. 2$. 


(£) 3 -Kcb. an. 



, Cholmlcy agahijt Veal. 

A"** 'OCIRE FACIAS againft the bail, who plead no capias againft 
J^md-O t h e principal. In replication a capias is fet Forth, and non ejt 
irtblntus returned upon it, which appeared to be tejled a year after 
die judgment. 

^to*** - Pencelly. To charge the hail there ought to be d 
fdjffir rrtr~* legally fued out (a )j and this appearing to have been fued 
twt out after die year, and no feire facias appearing, muft be looked 
* 5 J} upoh as illegal. Idea , tzfc. Fids Lutwyche's Rob. 1283. Redmtni 
Jdlty £ 3 V. and 3. Keb. 671. 

• Holt, Chief JuJlice. The plaintiff intitles himfelf to recover 
’againft the bail upon a breach of the recognizance, which is, that he 
(hall anfwer the condemnation, or render the principal at the 
‘ 'proper time $ and the breach is aligned, and a capias fet forth to 
-have been taken cut and returned; and what need has he to takd 
Juj. notice of a feire facias f for the bail are ftrangers to the record^ 
•and cannot take advantage of error in it. 1 here not being 
feire facias previous to the capias taken out after the year ‘but 
^ * * error at the beft, of which bail cannot take advantage; and if it had 




JL. a&ually appeared to us that there was no Jure facias , i cjueftion 
whether it would have been any thing rnoic than error, and fo not 
available to the bail; but if it were actually void, ftill it ought to 
come on the bail’s fide. The plaintiff, in intitling himfelf againft bailj 
{y, never mentions any thing of the capias . You come and admit 
all that intides him to his feire fa lias againft you, viz. the non* 
rpayment of the condemnation, and non-rendering the * principal j 
but you fay that there w«s no capias * which is to fay that hip 
time to render was not yet come: and what has the plan.rff 
do but to fhew tlfat there was a capias . The capias which dfcu 


(a) Therefore the Court will fet afide 
bMuedmgs'agalnft bail, tf the capua ad 
be tefltd of a Term prior 


to tint in Which judgment is fij 
the pnncipaL Gawler «. 1 
Mich. 29 . Geo.). i. H. Bl 


judgment Intoned 
Gawler «. Tolly, C. fet* 
3. i.H.BLRep.740. 
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thews may be irregular; it may be To; but we Audi not intend 
it 111 until you Ihew it fo. There is full tide made for the 
plaintiff, and your plea is only an excufe that there was no capias} 
and the reafon of it is, that 1 am not bound to render the principal 
until I know what execution the plaintiff will chufe (a), whether 
he will chufe to have his body, which he makes appear by filing 
a capias ; for he might have fued an dr git, or fieri fa das. is. lflDd»t*g $' 

And by the whole Court judgment was given for die ' 

If the defendant diFafter capias and before return of it, bail is 
difeharged: per Jones, i. Jo. 136. 

(«} Ante, 257. 1 Jones, 139. Lutw. 1*73. 1. W1K334. a.Wdf 65. Doug! 58. 



Thornborough againfi Whitacrc. 


Cafe 


A SSUMPSIT, That in confident on cf half a crown by the ^Wjs&JSlA 


two 


plaintiff in hand paid to the defendant, he protniftd to pay 
grains of rje upon Monday die twenty-ninth of Mat ih in fuch 


a year, four giains the next Monday altei, and fo on by progicf- ttA — 
fional anthmctick every Monday tor a jeor; and ’ . ajffvvtpft tr>»»i 
pleaded. firaua, mi 

metidi fs 

J*ek Curiam, upon nation: Let them go to trial ; and though fan, m _ 
this would amount to a vaft quantnv, y».t the jury will confidcr M**d*y it 
of the folly of the defendant, and give but ie*fonable damages the >earj 
aganft him (a). 


(*) This esme before the Court on a 
demurrer to the dtcluvirn , and the 
Court was of opin.on tint the afhen 
would lie; but the d< tenu uu, ptrcr.vmg 
the opinion ot the Court to be agiinft 
hiqi, offend the phintift his bulf-avnn 
s fiSf^vjyhich was accepted oi, and to 
no judgmeifrwarpvin m the cafe. S C. 
S. Ld Ray. 1166 —In iijjitmffu to piy 
for « horjt a barky-corn a nail, doubling 
way nail, it was avured m the decla¬ 
ration that ther* were thirty-two nails 
in tvery ihoe, which, doubling eve* y nail, 


came to too quitters of h« • /; and |T^ e *. on j^ ** 1 
Hydf, CUtf Juft ce, due fled the juiy to f j™** 
give the value of the horfe in datmges, ame ’ 
and they gave eight pounds, and held b C ■» U.kffij 
pood, Junes v Morjan, f. Ley. m. 1*64* 
ler a catching birgam lhall not be taken S C. 3.Salk.dfo 
adv intage of. Lord Chertei field j Janfcn, *• J®- IJ*. 

1 Wilf 195 and giving him the value 1 • rent. *4y, w 
of the horfe wa. giving him all that he *• Rub. 
was m reafon and juflicc mtitltd to, and *■ Lev. jttt . 
to that he was mtitled, as the defendant Mathefln Wbte 
had no right to ha.e tl.e hoife tor nothing, hfli, ff i.cagijf^ 
a.Bac Ab 4 tat. *• Wdf. j^j 

a Bac. AJb. 1 


Phips dgainjl Jackfon. 


Cafe 


TT wap pleaded in abatemerft^ That tempore quo memoria non Then mt 
all the clerks of the queen’s Court pF Exchequer way, of 
Imre privileged from being lued clfewhere than in that court; and “8/« ' 
that the defendant was clerk to R. P. one of the barons of our 
exchequer aforefaid. 

matter of faff, a Salk. <543 Ante, * 6 . ic 6 . 114. f Jones, aSj. x. Vent 264. t.Ld.Rq| 
7. Hod. 106, Tidd’k Puft. $i. 
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Andupon demurrer, 

1 

Per. Curiam : There are two ways of pleading of a privfc . 
lege. 

One is to go to ifTue, and at the trial, if the party be an officer 
of record, to Ihew it by producing the record; if he be not ah 
officer of record, but is attendant to one of the barons, that mult 
of neceffity be tried by a jury, becaufe the court of exchequer, as 
a court, cannot take notice of it no more than we. 


la une ffl orial 
e aftom how 



The other way is, if he be an officer er. rcccr 4 tJ produce a 
writ of privilege at the time of the plea pleaded, and then no ifiue 
can be joined upon it. 

And here the cuftom is ill pleaded, for tempore quo non extat 
memoria is nonfenfe, and lhould be cujus contraru menloria non , 
&c. 


4 * But he having {hewed that he is one of the clerks of a baron, 

and infilling upon privilege, ought not wc to take notice that-he 
>t 3°6 ] ought to have privilege ? 

here IB for * To which it was anfwered, that he did not aver that he was 
Cl- clerk to one of the barons of the queen’s chequer, but defeatcari* 
$Ante* 105. nojiro ; and for that a ref pond' oujier was awarded. 

Vide 3. Mod. 

^si6. a. Lev. 50. 88. Vide ante, 3. **3. Ld. Ray. 13. 337. 53*. 635. 673. 704. 869. 898.1173. 
,l*o8. 1314. *556. 


Cafe 397. Michell againjl Waldron. 

mlfprifion of VT 7 RIT of error of a judgment in the court of common ' 
the clerk In a V V p] eas . The error affigned was, that the award of the writ 
^common ? *lM« n °f in 1 uir y was > ** Ideo praceptum eft vie ’ London, quodinquirat” 
be amend- m the ftnguhr number , and fo all along in the ftitgular number. 

Ibt^^amUhe ^he < l ue ^‘ on was > Whether this be amendable |n thjs cdtift, fb' 
^ Court will order as t0 & ve the defendant the colls which he muff pay upon an 
?nx toit to amendment in the common pleas? And the cafes of Lewfonv. 

’ be brought in. Redlejion (a) and Wolley v. Mofeley (b) were quoted for fuch 
Ante, 270.472. amendments here} the cafe in Pentris[c) was allowed by the 
|tClo. Jac, 372.' Court. 

. 408But the Court feemed to incline that they could not amety j^ 
Mod. ii2. this being the award of the Court; but would confider. 

C fti n*. Kg! And in Hilary Term the Court faid, it was onljr ajnillake of 
^•Amendment” the clerk} for the courts of IVeftminfter do take notice tk^iyhertt 
dfiM* are two Ihcriffs fh London . 

fferny. 58©. ^ 

(*) Cro. Eli*. €77. 709. (r) 2. Vent. 171. See alibi Walker 

(b) Cm. Eli*. 76a v. Riches, Cro. Elis. 16*. and Rea e. 

Gwynn, Hob. 90. 

Bat' 



, "Michaelmas Term, 3. Queen Anne, In B. R. 

But becaufc the Court cannot amend without having fomething Micmifi 
to amend by. Holt, Chief Jufticc, ordered the officer of the court 
of common pleas to attend with the roll in order to make the A *■»»<»•• 
amendment. 


Woodcock again (l Morgan. Cafe 398. 


"P\EBT upon a bond,(hewing that on fuch a day the defendant be- In debt on bond 
indebted to the plaintifF per feriptum fuum obltratorium, “ per firipttm 
without (tawimr the date of the bend, or laying that it was fealed “ ol,: £“ lora,m ” 
and delivered. 


is fufficient, 
without men- 

Per Curiam. Becoming indebted per feriptum obligatorium 
is enough. Cro! Car' ^ 7 * 

3. Lev. 234. Cro. Eliz. 737. Cro. Jac. 410. Lutw. 1667. 1. Salk. 473. 4. Co. 65. Ld. Ray. 

336. 703. 1043. 


But the plaint being, “ Woodcock complains of Morgan , &c. of a Debt on bond, 
“ plea that he render to him fixty pounds of lawful money, &c.” 
without faying “ which he owes to him and unjuftiy detain?, Sic.” is ^ ,r> c ' 

it Was held ill. 1 .Lev. 130.224,. 

1. Sid. 342. 


The Queen again ft Buck and Hale. Cafe 399. " 


*T<JIE defendants were found guilty upon an indictment for a ait.- fling and 
-*■ mi (demeanour, For that being collectors and afl'elTors of the levying taxes 
public taxes in fuch a parifh, they affefled and rated fom . at too urifair b f ^r 
high a rate, and omitted to tax fome others in their books, and yet 
levied the taxes upon them, and put the* money in their own nock- t , ffencej and 
* eis. And now'coming to receive judgment, punifluWe by 

Montague urged, that it being no offence of an infamous p,Uory * 
nature, as perjury or forgery , nor againft the publick, there ought *■ Salk - 3 So - 
npJ_lo be any corporal punifhment, as pillory. 


♦Per Ctk/AM. It is an offence of dangerous confequcnce, Vide 
and very pernicious to the Government, of very ill example, and , c ro , 3 j 2 . 
too much pradlifed cf late 3 for what greater diiccuragement can Cro. Jac. 65. 
there be to the people to pay their taxes freely, than to have Noy- >«• 
'injuftice and inequality of rates for the private advantage of fome? 7 } 8, ‘ 
and therefore this offence deferves an exemplary punilhment. j Lton! 295. 


And THEY were adjudgen to the pi-lory in the county * r „ Qr . 
where the fa& was committed; and the marshal was ordered *■ ^ ' 
to carry &6m down, and a writ was iffued to the (tariff of the 
coup^o affift him in the execution, > 
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Cafe400. The Queen agalnft The Inhabitants of the County of 

Wilts. 

Th* feflloru -r TpON debate on a motion for a new trial) where the ifliie was, 
Mfcrforthe're! ^ Whether the county of Pf'ilts at large, or THE TOWN of 
pii/of a high- within the county, was obliged to repair the bridge of L. in 
way; for they that county ? an order of feflions, formerly made upon the inha- 
have no jurif- bitants of L. to repair, was offered in evidence for the eount^st 
diftion but on t jj e f ormcr trial; and rejected upon this r eafon, tha t the juft ices of 
peace have no jurifdiiStion over highways but upon a present¬ 
ment, and none had been to warrant this order. 


frtfenlmcnt. 

S.C. ante, 191 


S.C. i.Salk.359 

S. C. 3. Salk. 381. S. C. Holt, 339. is. Mod. 13. 19S. Ld. Ray. 715. 79a. 804. Sj6.1175. *149 
1169. 1. Bac. Abr. 3*9. 


A It was declared by the Court, 

Theadmiflion First, That it is a good caufe to grant a new trials that the 
of bad, or *hc Judge who tried the caufe over-ruled good, or admitted that which 
rejeftion of was n0 evidence, and that although the other party has a remedy 

Sa ground for ^ °f excc t >t,on • 

a new trial. Corny. 601. 1. Pcere Wms. aia. Stra. 642.1105.114a. Ld. Ray. 6a. 148.1359. 

Ante, 18. aa.a4a. 5. Com. Dig. “ Pleader” (R. 17.). 


Inhabitants can^ Secondly, That the inhabitants of the whole county cannot 
not change the 0 f their own authority change the bridge or highway frorrv one 
bridge°&c * p’ acc t0 auot h cr j for it cannot be without a£t of parliament (a). 

‘The county of Thirdly, The county of common right arc bound to repair 
common right bridges ; but a particular perfon, town, &c. may, for a fpe- 

-b nd ps cial caufe, be bound to repair them, as by tenure, prelcription, 

1. Salk. 12. &C. (/»)• 

Vaugh. 341. Cro Car. 266, 2S7. 


A private bridge Fourthly, If a private perfen build a private bridgpf-wlrifcli 

dc< ^ ca . te l 1 n l ! lc afterwards becomes of public convenience, the'VtioTc county is 
puhbck Biall be , , ^ , x r * 

fepaired by the bound to repair it (f). 

county. Fifthly, This matter concerning the whole county, fug- 

countiTfoalfbe S e ^‘ on ma V be of any other county’s bcir.g next adjacent, aniL 
tried in the next th* vtnue fhall come from thence for the neccffity of an indifferent \ 
acjjaocr.tcounty, trial (dj. 


(*) 2. Inft. 701. But for the (brutes 
X. Am. ft. 1. c. t8. the 12. Ccv. 2. 
c. 29. f. >3. and th; cafe of the King n. 
Juftice* of Glamorsanlhirt, ;. Term 
Rep. 2i!i. j. Haw!:. 1 '. C. c. 77. I. B.w. 
Abr. 330. 


(h) 2. Lev. xi!*. Poph.- tj*. >1 
Ii .wk. H. C c. 77. f. 4 *Sl 

(r) See tlii, point adjudgnbhfcjlwcafii 
of the inhabitants cf the Welt P.iojlg of 
Y;rl?flure, 2. 121 . Rep. 685. and S. CL 
5. Burr- 2594. 

(rf) See a. Burr. Rep. 859. 


Sixthly; 
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SixTHLY } One of the county is a good wknefs in the cafe) Inhabitant !* « 
though not a gpod juror (a). abadj tffi ***"* 

And at laft a rule by confent was made. 

And by Holt, Chief Juflice , If it be not obeyed, an attach - a county nay 
mint may go againft the inhabitants of the whole county, and catch be for 
as many as one can of them. 

(a) By 1. Am. A. i. c. 18. f. r j. “ corporation, count) - , riding, or divi- 
• *'■ in all informations or indi&ments the “ lion, in which the decayed bridge or 
«* evidence of the inhabitants of the town, “ highway l.e*, fhaii be admitted.’* 


* Trcil againft Edwards. 

pER CURIAM. If an executor fuffer judgment to go againft 
him by default upon executing a writ of inquiry , he (hail not 
give evidence of want of affets, tor he is eftopped, as if it had 
been the cafe of an heir ; for he fnould have pleaded plene admini- 
ftravit («), or fpecially what ajfets he has ( h ). 

Cro. Eliz. tea. z. Stra. tt$§. 5. Com. Dig. Pleader 1 ' 


Cafe 401. 

If an executor 
fuffer judgment 
tO go by difffMj. 
it is an admit. 
Con of ojffett. 

x. Jones, *7. 
(Z. 3, 1 (I.D.J.), 


(a) 3. TermRep. £85. |(£) SeeSkelton v. Hawling, 1. Wilf.258. accord. 


Anonymous. Cafe 40a* 

A CITATION was in the confiflory court of —- , and a A prohibition 

prohibition was moved for upon three feveral points; cannot be gran*. 

ed for the double 

FIR.ST, That they refufed a copy cf the libel. count of duyin* 

c . - .. -tejy tf tbt lM 

Secondly, 1 hat the citation was, prcfanatione cevnytern of aiK | on 

fuch a church; and that the fuppofed profanation was by the party ;/»; but a may 

as coroner, in the duty of his office, in digging a corpfc for a view be granted on 
1 w the firft count. 

Thirdly, That the faid church was within fuch a peculiar , ?*«*&«> 

• * and confequemjy not within the jurifdiftion of the coiilitlo*/ court, t * 1 * t , i * 
not even by letters of requeft: and for authority for prohibitions r e C ejvin£ the 
upon the third point were quoted Latch , 180. Afy, 89. copy, a pro. ' 

. Holt, Chief Juftice. Your fuggeftion contains two matters Ranted ol^the 
~ that ought not to go together : the one, the denial of the copy of merits. 
the libel; and the other upon the merits ; for they are grounds for s. C. Heir, 5*9, 
prohibitions of different natures: the firft, for a prohibition only i.Salk. 190.377. 
quoufque , which is ipfo faflo difeharged by granting a copy of the £‘ IO * 
libel ( a)yp(tho\it writ of confutation; the other, a peremptory prjhi- ay ’ 44 ** 

hition x ::A uch ties them up till a confutation^ and upon fuch a fug- l, c om . Dig. 
geition we ought not to grant a prohibition. Indeed, if a “ Prohibition,* 
prohibition until they give copy of else libel, be granted before (*• X S ) 

{*) Year-Book 4. EJm. 4. pi 37. b. Salk. 553. Hardrcs, 364. Ante, 87. 
l. Vest. 5. 
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Amovtmous. any libel exhibited, it does not bind them from exhibiting a libel J 
but afterwards they fliall not proceed until they give a copy of it $' 
and then, to have a prohibition upon the merits, you mult make 
a new fuggeftion. 

And as to the third point, all peculiars are not inferior 
to the ordinary of the diocefc iu which they are ; and fuch as 
arc not, cannot tianiYnit any caufe to the ordinary, and fuch tranf- 
mitting mull:.always be to the immediate fuperior. The dean and 
vi I d , ei ' C ” , MG ‘ chatter of Salijbury have a large peculiar within the limits of the 
, Salk- 40 ^ 4J> dioccle, but as much out ot the jurjfdidtion of the diocefe of 
3. Lev. 193. Salijbury as the dioccfe of London is. The peculiar jurifdi&ion of 
an archdeacon is not properly a peculiar, but rather a fubordinate 
jurifdiction (a). The remiflion of the caufe muft be to that ju- 
rifdiftion to which the appeal would lie in cafe the caufe had not 
been remitted. A peculiar prima facie is to be underftood of 
him who has co-ordinate jurifdidtion with the bilhop; and there* 
fore it would be improper to determine what fort of peculiar this 
is, upon motion. If your fuggeftion were right, it were fit for 
a prohibition, that the matter might come in debate on a decla¬ 
ration therein. 

(a) Hob. 185, iSG. 

* [ 3°9 1 

Cafe 403. * The Queen againft the Mayor of Hereford. 


An argumenta¬ 
tive return upon 
nmamlamiuia ill. 

S.C 2.Salk. 701. 
Ante, 89. 

2. Salk. 430.43a. 
434- 4j6. 

10. Mod. 101. 

*74- 

ia.Mod.2.113. 
401. 

Ld.Ray. 1244. 
1267. 1304. 

*379* , 4 t, S* 

5. Com. Dig. 

**'Mandamus ” 

(D 5 ). 


\fTANDAMUS to him to fwear fuch a one into the place W 
^ town-clerk of Hereford , and the return was, that upon elec¬ 
tion B. had eighteen voices, and the party who fued the manda¬ 
mus but feventeen, and that they fwore in B. 


Per Curiam. It is a bad return, becaufe it is argumentative, 
when it Ihould be exprefs and dire£l that he was not chofen fa) : 
and the cafe in Sir Thomas Jones (b) was faid by Holt, Chief 
Juftidy to be a ft range cafe, and contrary to fubfequent refolutions; 
but if the mayor had returned an election de faho y and that the 
party had given a bribe to get himlelf chofep, it had been fotne- 
thing. 

(a) See Rex v. Mayor of Doncafter, j. Term Rep. 66. See z. Keb. 669. 
2. Burr. Rep. 738. Rixv Lyme Regis., 716. 1. Sid. 209. 

Dougl 181. and Rex v. Mayor ot York, (i>) 2. Jones, 177, 178. 


.Cafe 404. BernardiPion againft the Sheriff of Middlefex. 

. V 

•A mifnomer in 'T'HE plaintiff took out a writ againft: J. S . and delivt*ed it to 

* bail-bond and -I- the defendant to be executed ; upon the arreft, the bail-bond 

rtJJMtfe,. ya- ^ t ], c 0 ffj cer was* to appear at the fuit of Bernadiftant , and bail 
riant from the /_. . ... _■ __ j .r._._,. >•/, - * __ 


firft wiit, can- was P ut * n ty n:inr,c *’ an d afterwards a reddidit Je by the lame 
oo^be amended, name i and the plaintiff fued the lheriff for dcape. 

* h $ or , 407. Barnes, 116. *. B<w. Abr. 216. 


Montague 
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Montague moved, that the bail-piece and the reddidit fe might 
be made according to the writ. T0 * ‘ 

aguinft * 

Per Curiam, It cannot be; for the bail muft be accord- The sh'krifv 
ing to the bail-bond., and not according to the writ or the return 0K 
of it: and though it be vitium j'criptoris in the bond, yet we can- stx ‘ 
not help it. 


Anonymous. 


Cafe 405. 


■pKR CURT AM. Tt is a great abufc, in cje&ment, that people lnejeftment f rh» 
make nominal lejfees perfons not in rerum natura , or at be ft attorney is liable- 
not known to the defendant; fo tliat he thereby may lofe his the < piaintiff h u* 
c *^ St nom.nai. 

And per omnes, The attorney that docs fo ought to pay Ante 130.1st. 

Carth? 3. ?o"?. 

And in this cafe an attorney was put to anfwcr interrogatories 
for fuch a pradicc. Runted* i«. 

U. Mod. 31S. 445. 656. StraL 401. 


Dean again ft Crane. 

A NOTE had been made by the defendant to the plaintiff’s tef- 
v - tutor, above ilx years before the a&ion brought, tor payment 
of money. 

Upon non ajfmnpfit infra fex artnos , at the trial bef :- Holt, 
Chief fuftice , the plaintiff gave evidence of a piomile made to 
himfelf after the arreil and before the bill exhibited. 

The queftionwas, Whether this evidence maintained the de¬ 
claration ? 

And the cafe of Heylin v. Haftings was remembered, wherein, 
upon conference with all the Judges of England, it was 
held, that a * plromife after the fix years brings the matter out of 
the ftatute of Limitations; that owning the debt Joes not go fo far y 
but that is evidence of a promile (.?). 


(*) But it feems to be now fettled, 
that an ucknowledgimM of the debt, even 
after the commencement of the aft.op, 
will take it out of the ftatute of Linn? 
tttions, Yes^rtrouraker, s. burr. 1099. 
and the fli^teft acknowledgement has 
been hcSl ftifticier.t; as faying, “ Prove 
«< your debt, and 1 will pay ycu,” Ileylm 
•v. Huflons, Salk. 29.; 01, “ 1 am ready 
««to account, but nothing is due to you,” 
Gowp. 548. and even a much ll.ghtcr ac- 
luowjcdgemcnt than tln-fi. is laid to be 


fmTcirnt, Ovp. 1:4s. What is an 
<r. 7 ,r u v{/Is .n.irtir tor the a-n- 
fi-h-ritioii c: .1 ''ii*. Lioyd v. M-uml, 
2. Term -10 Hut although a p o- 
tujc is not me. If.ty to t»k' t**e demand 
out of the ftatu-.c, yet the declaration 
muft amount to the aeknosvL Jgement of 
a d-'lt ; and ihenSore w.iere a pe* f«n fa.d 
by an «-xc uitor fa d. “1 acknow.eug? tile 
“ rw.itt ef~r/\ wy, hut the teftatrtx g me 
it me,” Ci.ivr, />Vis»:, htld it not »uf- 
ficicnt, Owtn-e.VvolLy, Bull. N. 1 . 14$. 


Cafe 406. 

An dd debt is 
levived by a new 
jrmniji mad? af. 
ter the expira- 
t:< n of fix yean 3 
hut vui,ing the 
debt is not fuf> 
fttunt. 

S.C. 1.Salk. 28, 
Ante, aj. 24p, 
a. Vent. 151. 

10. Mod. 314. 
12. Mod. 223. 
444 - 

* [ 310 ] 

2 Peer. Wms. 
3 “V 

3. Peer. Wms. 
•’+• 143 . * 
Corny. 54. 

2. Burr. 738. 
hull. N. p. i 4 y. 


E e 3 


Note 
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SidfiiBot Note, Here the declaration was on a promife made to th« 
jSmtd by a teftator, and the promife given in evidence was to the executor. 

The Court faid, that here the executor might declare of 
a promife to himfclf. 

But adjournatur. 

And in HilaryTerm, upon conference with ale the Judges, 
it was held, the evidence did not maintain the declaration. 


Cafe 407. 


Anonymous. 


Filling up a writ pER Holt, Chief fif ice. It is illegal to fill up a writ after it 

after it nfeakd, r j s f ea j ot i . an( j whoever is arretted by virtue of fuch a writ has 
it h contempt. < 4 

f an advantage. 

Dyer, 341. 244. 

Savil, 31. 

Ante, 16. 
a. Ilawk. P. C. 

fib. as. f. 43. Cowp. 9. a. Pi* Pep* 8*3. *■ H. Bl. Rep. 29. 


by’ 

But quare per me, if it be falfe imprifonment, or to be relieved 


on motion. 


Cafe 408. Peat’s Cafe. 

A mandamus lies 1 / ING moved for a mandamus to the judices of the feflions of 
to admit a ^ the county of JVarwicky to admit Peat to take the oath of at* 
teaching dif- legiance, and to fubferibe according to the ail of Toleration, in 
ftrntwto. qualify orc j er t 0 be qualified to teach a diffemingcongregation. 

taw, «l And il wiS S rantcd («)• 

S.C. 3. Salk. 57*. Stra. 58. 4. Burr. 1991. 1. BL Rep. 300. 


On a mandamus Holt, Chief Jtftice. The party ought to fugged what- 
to be admitted, ever j s nccefiary to entitle him to be admitted *, and if that be 
a title mult be not done, or jf it he done and the fact be falfe, that will be good 

<«. ma "" w r " urn - 

j. Term Rep. *75* B.R. H. 36a. 5.Com. Dig. “Mandamus” (C. 3.). 


(a) See Rex v. Juftices of Derbyshire, !. Bl. Rrp. 60S. 3 . Burr. 1043. Hawk- 
P. C. 7th edit. ch. x6. f. 31. 


Cafe 409. Williams againfl Hofkins. 

f there be judy- JUDGMENT was given in eje&mcnt for two mejfsies^ and 
ftaet m tjefl- J u f ter a y car a f c ‘ tre f ac ias upon it recited a judgment' of qnt 
rjfye snejjuage onlyj ancktp this nul tiel record was pleaded, 

I* was moved to amend it. 

* <t) rtCitiiij by 

miftake a judgment Bar one mejfuegt only, cannot be amended 3 but the plaintiff may take out a mw 
ant, S* q ante, 263* S. C# I* Salk. 52. $• C» 3. Salk. 3a. S* C. Holt, 76^. S. C. Z -14 

; Ray. iovj. Aau,z 84. Carfh. 70. 76. 367. 5x0. 11. Mod. *63. 

5 But 
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’But jper Curiam, It cannot be; for this is a good writ for Wiuw u%-. 
any thing that appears on the face of it i and for that, if there <***? ** 
were a judgment for one mefluage, this writ would be a gOod writ 
to revivei fo being good in itfelf, though not oppofite to this pur- 
pofep to amend would be to make a new writ, or to alter a good 
writ and fit it to another purpofe. 'Fo amend this writ would 
falfify the defendant’s pica, which was good at the time when it 
was pleaded; and that this ought not to be, the cafe of Napiere 
V. Sir John Germaine ( a) was quoted, where, after mifnomer 
pleaded, the Court refufed to amend, becaufe it would falfify the 
plea: but if the faultdiad appeared in the very writ, it might be 
amended [b). 

And tandem the plaintiff for his expedition took another writ. 

And per Curiam, That he might do without getting this 
quafhed j for if this writ abate, then it is not the fame caufe. 

(a) Hob. X17. “ record by the Court where the writ is 

(£) So now by Get. i. c. 13. ** A “ returnable.” See Fitzg, cot. 468. 

<* variance from the original record, or Stra. 807. 863. s.Ld. Ray. 1531. Cowp. 

other defeft in a writ of error, Ihallbc 425. 1. Com. Digift, “ Amendment” 

« amended and made agreeable to the (2. Q. 4.) 

* [ 3 ir ] 

* Linch againfi Hooke. Cafe 410. 

OHE was arrefted by the name of Minors, and gave a bail-bond A wife, after 
^ bv that name, and now would plead mifnomer. bail-bond given, 

may plead mif- 

Per Curiam. If one be arrefted by a wrong name, and mmer, &e. 

brought into court, he may plead mifnomer: and if a feme covert be s - C. ante, a*j. 

arrefted by a wrong name, and give a bail-bond, yet (he may plead S. C. 1. Satw. 7, 

the mifnomer ; for her bond being that of a feme covert, (he may plead Ante > 1 54- 

non e ft fatlum to it; therefore it will not eftop her. Y ent> 1 J* 

< J 1 r Cro. Eli* 108 . 

*49- S»3- s- Bl. Rep. 108 *. 


The Queen agalnft Hannon. 

TTANNON was indi&cd, for that being a communis deceptor of 
the queen’s people, he came to the wife of U. and made her 
•believe that he had (old part of a (hip to her huiband, and upon 
that account got feveral (urns of money from her. 

By the Court, 

F IRst. w communis deceptor y ' > is too general, and fo is ** coun¬ 
ts munpropprcjfor,” tc communis perturhator , & c.” and fo of all 
other (except barretor (a) and jcold (A), without adding of par¬ 
ticular inftances. * 


Cafe 411. 

An indiftment 
that A. being a r 
eon mm cheat, &c, 
is too generaL 
Ante, 4*. 61. 
18*. 301. 

1. Salk. 379. 

1. Sid. *8*. 

1. Lev. *79. 
i-M0d.71.aSg. 
Stra. 849. 124b. 
3. Burr, *471. '. 


(*) Cro. Jac. 527. i.-Sid. *8*. (i) See t. Hawk- P. C. ch. 75. f. 5, 

Strange, i8t. 

E e 4 Se 



JL food ola pri¬ 
vate nature, ef¬ 
fected bp t na¬ 
ked Be, is not 
lodi&abte. 

Burr. 11 a 5. 

X. BL Rep. 273. 


Csle ^I2> 

Special aAion on 
the cafe for not 
repairing a par¬ 
tition wall, 
whereby the 
plaintiff was in¬ 
jured. 


Averment of the 
«%t for de¬ 
fendant to .t - 
pa.r. 

Breach. 
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Secondly, The particular inftance alleged here, is dP a 
private nature: if be had made ufe of any falfe token , it would 
have been otherwife. 


And the Covet ordered the indi&ment to be quafhed. 

1 

I. Hawk. T. C. ch. 71. 


Tenant ctgainjl Goldwin. 

Middlfsex, 1 T>E it remembered, that heretofore, to wit, in 
to why 1 the Term of Eafter laft pad, before the lady 
the queen at Wejlminfter, came Robert Tenant by 'John Rice his 
attorney, and brought into the court of the faid lady the queen 
then there, his certain bill againft Luke Goldwin , in the cullody 
of the marfbal, &c. of a plea~of trcfpafs upon the cafe; and there 
are pledges of profecuting, to wit, John Dee and Richard Roe y 
which faid bill follows in thefc words, to wit, RobertTenant com¬ 
plains of Luke Gcldwitiy being in the cujlydy of the marflial of 
the Marjhclfea of our lady the queen, before the queen herfelf, 
for that, to wit, that whereas he the laid Rcbeit y on the firft day 
of Oilober y in the firft year of the reign uf the lady Ann y now 
queen of England, &c. and from thrnc'ufoi th always until this 
time was poflefied, and as yet is pofilfied of one mefluage fituatc 
lying and btinir in Frith Jtreety in the parifh of Saint Ann y within 
the liberty of WeJtminfUr , in the coumy of Middle[ex y for a cer¬ 
tain term of years not yet ended, and uftd to place and keep in Wts 
cellar parcel of his mefluage aforebid, ftorcs of coals and ale for 
the ufe of his family, and alfo to be fold and merchandized to divers 
perfons who ufed to buy of him the commodities aforefaid, in his 
mefluage aforefaid, to the great profit and advantage of him the 
faid Robert , which faid cellar lies contiguoufly, and for all the time 
aforefaid did lie contiguoufly, to a meiiuage of the aforefaid Luke , 
in the parifh aforefaid, and ufed to be feparated and fenced from a 
privy-houfe of office, parcel of the laid mefluage of the aforefaid 
Luke, by a thick and clofe wall which belongs to the faid mefluage 
cf the aforefaid Luke, and of right ought to havTbeen repaired 
by the aforefaid Luke , for'all the time aforefaid: nevertheless, the 
aforefaid Luke well knowing the premifes, but contriving and 
fraudulently intending unjuftly to aggrieve him the faid Robert Til 
this behalf, and wholly to deprive him the faid Robert of the'ufe 
and advantage of the cellar of his mefluage aforefaid, and to bindei 
him of the profit of his commerce aforefaid, on the fame firft day 
of Ofifbcr, in the abovefaid year of the reign of the fold lady the 
queen, and from thenceforth always until this time fomgligentfy 
kept and repaired the wail aforefaid (although often requested tc 
repair the fame, 1 0 wit, by him the faid Robert , on the fame firft 
day of Oflober, in the parifh aforefaid}, that for want of due care 
and reparation of the fame wall, the fihhinefles and nafty things of 
the faid privy-houfe of office flowed out of the faid privy-houfe bl 
office, by the decayed parts and breaches of the wall aforefaid, 

intc 
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into the cellar aforcfaid of him the faid Robert , and overflowed Tbkamt ' 
the fame cellar, to wit, in the parifh aforefaid, for the whole time 
aforefaid, by which he the laid Robert loft the ufe of his cellar and 0L * W,W * 
the profit of his commerce aforefaid, for all the time aforefaid; p]aJnt . ff ^ 
whereupon the faid Robert faith, that he is injured, and hath fuf- 
tained damage to the value of one hundred pounds, and thereupon 
he brings fuit, &c. 


Tenant againft Gold win. Cafe 413. 

A CTION on the cafe: The plaintiff'declared, that on fuch a day In an action' on 
and year he was pojfeffed^ and yet is pofleffed of a mefluage, the cafe ferewf&s 
fituate in fuch a place, for a certain number of years yet not ended, ^ 
and -alfo of a cellar parcel thereof; which faid cellar lies, and all o wncr of the 
the aforefaid mefluage did lie, contiguous to the mefluage of the adjoining houfe, 
defendant, in the parifh aforefaid; and from a vault, parcel of the for noycj.-airing 
defendant’s rr.clTuage, was wont to be feparated by a ftrong thick a £? r * y , WJ ^» 
wall, which to the mefluage of the defendant did belong, and by ho ^ 
the defendant, for' all the time aforefaid, ought to be repaired; damaged, it is 
but that the defendant, ma chin am , t£c. though often requefted to not niccflary to 
repair the faid wall, fo negligently kept it in repair, that for default foie that he was 
of care in him, and repairing of the fame, the filth of the faid ^ r * - 

vault, by the decay and breach of the faid wall, in the faid cellar 
did flow, and fill the fame for fuch a time, by which the plaintiff luificient’to de¬ 
loft the ufe of his cellar, &c. dare, that he 

• _ was fcjf.jj'.d of * 

The whole queftion was, Whether the declaration was good to mvir.iagc for • 
entitle the plaintiff' to this atftion ? tcjcairt number 

of years, and 

Bccaufe, as was objected, it was to put a charge upon the de- that tin defend- 
fendant, which could not be but by prefet iptiax, and ru ne was an * o«f;ht to re- 
laid here; nor was it fiid the mefluage was * an undent mejjuage ‘ u,r llle waB » 
capable of a prefeription. 

^ | rt J ^ I 

But in maintenance of the declarntic.n, and that it was well, „ „ , „ J 

h. C. 1. Salk.a;, 

joe. 



uti debuit over the defendant’s meadow, without makiinj; ; nv tulc Ra / IO "9 



common right. There is difference between charging ,1 wrong- J^w. 43 - 
doer % and the tenant of the laud in which one would lay the clu-M-e. 
BefideSj.tjjfilaw has refpedt to the nature cf the chm a-. ‘ji, 

ther it a rife by the a«ft of the party, or by adl in law: as in e;jf:~e 3 ' £ cv . a66 . 
for a rent charge againft the tenant of the kmdjihe plaintiff' ■.•.i-fl 5 o-u. D.g. 
fliew his title : otherwife it is in cafe of jfvze foi rent feiv.c.,; “ *' k ‘ sd «" 

(C. 39.) 

*. Burr. 440. Term Rep. 265. Vide Show. C4. 3. Lev. 133. 3. Mod. 51, 31. 132.294. 

paL » go . Cro, Car. 499. Ld Ray. 266. 11. Mod. 119.220. Corny. 7. 


($) 3. Ltv. 266. 


and 


(«} Cro. Car. 573. 
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ag/Ritp 

C6LBWIN* 


and the reafon of the difference is, becaufe one is of common 
right, and the other not (a). So in an ajjtze of common in 
grofs, there muft be a title made to the plaintiff; fseus it is of 
a common appendant, becaufe it is by act in law and though 
it may be by prefciiptlon, yet that is but fubfequent evidence, 
and not the caufe and foundation of it. If the hundred be in* 
Carth.a1z.451. di&ed for not keeping the highway in repair, it need not be faid 
how it is chargeable; but if it were againft a particular per - 
Joiiy it is otherwife: fo here, if this a&ion were for not repairing 
another man’s houfe, or fuch a highway, there would be reafon 
that the plaintiff muft (hew a title, and a* fpecial reafon of the 
charge, becaufe it would be to impofe a charge upon him againft 
* common right*, but here it is to repair his own houfe, which of 

common right he is bound to do; and every body, by law, is fo 
far bound to repair his houfe, that through want thereof another 
be not prejudiced. At common law, if there be two jointenants 
• of a houfe, and it wants repairs, a writ de reparations facienda will 

lie for the one againft the other: fo if the noufe of one be likely 
to fall, to the prejudice of another man’s houfe, a writ de damn 
reparanda will lie, and it is no matter whether it be an ancient 
houfe, or a new one : but if the one were an old ruinous houfe, 
and ,a new houfe be built near, it will not lie, becaufe the word 
debet in the writ would exclude him, and the word folet in the writ 
may be left out ( b ). If a lcffee for years build a houfe, it is wafte j 
and to let it fall is a new wafte (c). It was held on debate, that if 
one man have the upper rooms of a houfe,. and another has ehe 
foundation and lower rooms, and the upper rooms be out of 
repair, the owner cf the lower rooms has an a&ion againft him 
who has the upper rooms; and fo it (hall be vice vet-fa, for non¬ 
repair of the foundation: and we fay, the wall folebat reparari, 
which word is as ftrong as confuevit , and takes away all intend¬ 
ment or doubt that it was a new houfe: fo is the cafe of Palmer v, 
Hdbletbiiakf (d) ; and the cafe of RoJ'well v. Pryor (e) was after 
Vide Suite, »o. verdidt, and would otherwife have been ill. * One was cutting 
« [313 ] down his hedge, and it fell upon the plaintiffs ground j it is no 
L good plea to lay, that it fell againft his will; bat the defendant 

ought to (hew* that he did what he could to hinder it, and that 
he removed it with all fpeed (/). 

Againft this were quoted the cafe of St. John v. MooifyfjgJ, 
If an ajfize be for rent againft a terretenant, the plaintiff is com¬ 
pellable to make a title; otherwife if it be brought againft the 
pernor of the rent: if one nail boards to my window, I need 
not, in an aSion for the fame, (hew my title ; but if a man who 


Ante, 116. 

Vide z. Lev. 

14S. 

3. Ktb. 528. 

S 3 1 - 

OIQ ' n a Vent. 138. 185.288. 252. 8. Mod. 272. 10. Mod, 25. 11. Mod. 7. li. Mod. 2x5. 

3 9 ‘ Stra. 634. W- Ra ?- 6 , 3 * * 


5 °9 


(a) Year-Book 35. Hen. 6. pi. 27. 
*7. Htn. 6 . pi. 15- 

(*) Regilter, 153. b. 2. Inft. 404. 
Moor. 374 - ^ * * Co. 82. 

(c) Railway, 98. 


( 4 ) 3. Mod. 48. 

(e) Ante, 116. 

{/) V tde Y ear-Book 6 . M 4 v>. 4. Fiftt, 
Abr. “ Trcfpal's,” no, 

(g) 1. Vent. 274. 

has 
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lias ground clofe to my houfe, in averting his right, build in my Tekah* 
light, there I muft fhew my right to have an a&ion againft him for *tP*P • 
it} upon which reafon is the cafe of Dent v. Oliver (a), for Gotn,rIW * 
hindering the plaintiff from taking toll in his fair, without (hew- ^ lde * - Sho ' r * 
ing any title to it} good becaufe againft a wrong-doer. jlCto. 43. *»j. 


Holt, Chief JuJlice. The cafe of Sands v. Trefujis(b) is not 3 ‘ Cr0 * 3 * 3 * 
like this} for there the folebat goes to the currere, which is the ^vent. *86, 
thing complained of } and folebat is of an uncertain fignification, 187, 350. 
’and properly goes to repeated a£ls; and it is faid the wall folebat Vide ante, ij. 
reparari, and yet it is a permanent thing, and therefore it is very 
Improper to fay a permanent thing folebat. And he allowed, that 
formerly and (till there is a difference between charging a wrong - 
doer , and the tenant of the land } for to charge a terretenant, one 
ipuft make title by grant or prefeription, but none need be made 
againft a wrong-doer: and formerly it was thought neceflfary, to 
maintain cafe againft a terretenant for flopping a way, to mew 
title ; but the contrary has been holden fmee (c), and that as well 
on demurrer, as after verdiSt \ but 1 know no cafe where one puts 
a charge upon another, except it be of common right, but he 
ought to (hew title, as in cafe of repairing one’s houfe: but if I 
have a houfe of office in my ground walled, and no cellar is con¬ 
tiguous to it, and another digs a cellar clofe to my wall, which 
(lands well until you have dug your cellar, it feems hard to bring 
a greater charge upon me, by his digging his cellar contiguous to 
mjf wall, whereby my wall is in its nature become weaker. Sup- 
pofc one man has a houfe, and a cellar contiguous to it, and one 
wall ferves for both, and he fells the cellar} who (hall repair the 
wall ? Or fuppofe this cellar was made after the vault, and the 
wall thereof} for the one party’s making a wall, (hall not take 
away the owner of the contiguous foil’s liberty of digging a 
cellar} but fuch digging ought not to bring a greater charge 
upon the other. 


Gould, Juftice , Mod certainly there are a great many cafes, 

* that if a man declare that he ought to have common, See. and it be 
againft the terretenant, or the owner of the foil, thcie ought to be 
a title made fdj, but latter cafes have gone otherwife (e) . And 
here it is faid, M he ought to repair,” and that word “ ought ” will * 
bring the matter in evidence. The difference is between a de¬ 
floration and a plea in bar ( f). 


(a) Cro. Jae. 43. 

(J) Cro. Car. 575 * 

(() Strode *■ - Birt, 4. Mod. 418. 

(et) 1. Vent. 319* 356. 

(e) Matthew v. Baser, and Plottney 
v. Slaughter, Hilary Term, 4. Will. <3 
Mary, Roll. 1771. 

(/) a Vent. 183. See Rider v. Smith, 
Trinity Term, 30. Geo. 3. where fir 
Puller, Juftice, “ The diftin&.on is 
between cafes where the plainutf lays 


” a charge upon the right of the defend- 
“ ant, and where the defendant h< .ifelf 
** prcfcrihes' in right of his own 1 Rate. 
“ In the former cafe, the pi ..miff 1$ pre- 
“ fumed to be ignorant of the defendant’s 
“ eftate, and ernnot therefore plead it § 
“ but in the latter, the defendant, know* 
“ ing his own estate, in right of which 
“ ht claims a privilege, muft fet it fo. th. n 
3. Term Rep. 766. 


And 



Vtrf* T. Salk. 
9*. 3*0. 
A* * 45 * 


'WUchaelmas Term, 3. Queen Anne, In B. R.’ 

f v • And at another day, per tot am Curiam, The decla- 

ration is good; for there is a fufficicnt.caufe of adtion appearing 
ft**'#***- in it j but not upon the word Jolebat. If the defendant has a houfe 
•m‘t ... 1 of office inclofed with a wall which is his, he is of common right 
“ ^ J hound to ufe it fo as not to annoy another. There is a great 
diverfity between a prefeription to put a charge upon a man to * 
repair his fence, and to excufe one from a trcfpafs; for fuch charge 
mud be by prefeription. But the reafon here is, that one muft 
u(e his own fe as thereby not to hurt another j and as of common 
right one is bound to keep his cattle from trefpaffing on his 
neighbour, fo he is bound to ufe any thing* that is his fo as not 
to hurt another by fuch ufer. If a man have two houfes, one of 
which has a houfe of office that is kept in by the wall of the fame 
houfe from a cellar in the other, and he fells the houfe to which 
the houfe of office belongs, the buyer is to keep it in good 
repair, fo as not to prejudice the vendor’s houfe j for he is fo to 
iife it as not to hurt another. Suppofe one foils a piece of pafture 
lying open to another piece of pafture, which the vendor has, the 
vendee is bound to keep his cattle from running into the vendor’s 
piece; fo of dung, or any thing clfe. If a man credl a houfe of 
office, to which there is contiguous a vacant piece of ground 
which is his, and by which the houfe of office is kept in j there, 
if he fell the vacant ground, and the vendee dig a cellar in it, as he 
may do, there he muft defend his cellar againft the houfe of office. 
If a man build next to a vacant piece of ground of his own, and 
then fell the new houfe, keeping the ground in his own hands, he 
cannot build upon the waftc ground fo as to ftop the lights of the 
houfe - } for by fale of the houfe, all the lights, and all neceflaries to 
make them ufeful, pafsj for by fale of the houfe, all the con¬ 
venience it has will pafs; and as he himfelf cannot build to the 
OrtT454^455. prejudice of the new houfe fo fold, fo cannot the vendee of the 
’ vacant ground do it: hut if, in that cafe, he had fold the vacant 
ground, without referving the benefit of the lights, the Court 
doubted, in that cafe, that vendee might build fo as to ftop the 
lights of the vendor,, becaufe he parted with the ground without 
referying the benefit of the lights *, for that cafe differs from that 
of lialmtr v. Flechier : and they laid they doubted of the cafe in 
fceilw. 98. where it is held, that the owner of the lower rooms in 
a houfe is bound to repair the foundation: there is indeed a«trit 
in Nat. Brevium y 127 to a mayor, to command him that has the 
lower rooms, to repair the foundation; and him that has a garret, 
to repair the roof j but that is grounded upon a cuftom: and 
the declaration would be better to fav only^ that the wall and 
houfe of office are the defendant’s; and that, through ’default of 
him, the filth ran into your cellar. 

And by the whole Court, judgment was unanimoufly 
^iven for the plaintiff. 


*. I*V. IK. 
#39.24*. 
a. Lev. 194. 
1. Mod. 55. 
x. Safe. 459. 


Poph. 170. 

1. Sid. 167. 
JUym. S7. 
Htb 131. 
Ante, 116. 
Bun. 136. 
i.jfeiC 11$. 
p. kvh 825. 

V. fcro. 419. 
Qrthew, 454, 
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A. 

ABATEMENT. 

i, JF two defendants fever in their 

pleas, and the one is found guilty, 
and an iftne, not helped by the J}at ate 
of jeofail, is joined for the other, and 
he is out of court by default, fo as 
* there can be no ref leader, the writ or 
bill is neceftarify abated thereby, and 
ihall be quajbed ; for though in trefpafs 
one defendant may be acquitted in 
p|jj^ and found guilty in part, yet the 
writ cannot abate as to one, and fubfilt 
as to the other, Staple v. llcydsa, 10 

a. After, a plea in abatement there can 
be no oyer of the original, Longville v. 
Hundred of Thiftlewortb, 2 8 

j. If a plaintiff ftyle himfelf ** Gentle¬ 

man,” and the defendant plead in 
abatement that he is no Gentleman ; 
the plea is made good by a demurrer, 
Batterjby <v. Marjb, 80 


4. In replevin, “ property in a ftrangtr’* 

may be pleaded in abatement. Prefix 
grove v, Saun.'t 7 , 8f 

5. A defendant flnll not have cofts on at 

judgment in his favour upon a de¬ 
murrer to a plea in abatement, Gordon 
v. Exon, Eft 

6. In replevin, if the defendant plead m 

bar, and demur to the replication m 
abatement, the plaintiff, after joinder 
in demurrer, (hall have final judgment 
on the demurrer being over-ruled* 
Crape v. Biljon, I Of 

7. Where matter of abatement is pleaded 

in bar, final judgment ought to he 
given, IO* 

8. In replevin, the plea of prifil in atari, 

lieu is matter in abatement, Crope v. 
Bilfon , 10$. 

9. Matter pleaded in bar (hall be taken 

in bar, though the plea condude in 
abatement, top 
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,|0. Precedent of a plea in abatement 
that the plaintiff had received the order 
of knighthood, Lett v, Mills, 105 

It. A plea in abatement that the plain¬ 
tiff it a knight is good, Lett v. Mills , 

106 

I a. In a plea of abatement to the perfon 
of the plaintiff, a •venue need not be 
laid, 106 

13. A plea in abatement in difability of 

the plaintiff, mail (hew that the dif¬ 
ability exifted at the time the adtion 
was brought, Lett <v. Mills, 106 

14. If matter of fadl be pleaded in abate¬ 

ment, and found againft the defen¬ 
dant, judgment final fhall be given. 
Anonymous, 114. 

15. If a man fued by the name of Ben¬ 
jamin plead in abatement that he was 
baptized by the name of John , with a 
traverje that the faid John was ever 
known by the name of Benjamin , the 
plea is bad, Walden v. Holman, 11 J 

1 6. Pleas in abatement of the jurif- 
diftion, as well of inferior as fupe- 
jior courts, mud be verified on oath, 
and tendered in perfon while the 
Courtis fitting, Sparkes v. Wood, 146 

17. Abatement mu ft be pleaded within four 
day9 of the expiration of the Term in 
which the declaration is delivered, 

' Anonymous, 175, notis 

18. If excommunication be pleaded in 

difability of the plaintiff, it mull not 
only be figned by counfel, but be un¬ 
der feal, 181 

19. There can be no fuch thing as a de¬ 
murrer in abatement. Anonymous, 195 

30. Same poiht, Docmanny v. Davenant , 

198 

II, On a feire facias againft terre-te¬ 
nants without naming them, if it be 
pleaded in abatement that A. is terre- 
tenant, and not fummoned, the defen- 
i, dant fliould not anfwer over cuntil A, 
be fummoned, but the writ fhall not 
' be abated, Adams v. Savage, 199 

4j3. If an adminiftrator bring a feire 
' facias on a judgment by his inteftate, 
' no warn liu tenants, and the Ihsriff 


return feveral urre tenants, fhey canndt 
all appear and plead in abatement 
jointly, Adams v. Savage, 226 

23. If, on a feire facias againft terre- 

teriartts, the iheriff return among others 
John and Sarah his wife, as tenants, 
a plea in abatement tint G. C K is * te¬ 
nant is bad; for it is pleading non* 
" tenure ’* by implication, Adams v . 
Savage, 226 

24. Tn an ejedlmcnt brought by an ad¬ 

miniftrator de bonis non , if the plaintiff 
die after the writ of extendi facias , the 
writ abates, 300 

ACCESSARY. 

1. In treafon and trefpafs there are no 
acceffarics; all who are guilty are 
principals, Reg. v. Tracy, 3 2 

i. If a thing be made felony, all accef* 
faries before and after are felons ; and 
if an offence which before was felony 
be made treafon, thofe who would 
have been acccffaries to the felony 
will be principals in the treafon, 3 a 

3. An indidlment for a trefpafs may ei¬ 
ther charge the offender generally as 
a principal, or (peciaily ftate the 
fcas, 33, 

AC ETIAM. 

1. If a recovery in an indebitatus afump- 
fit be for more than is mentioned in 
the ac etiam in the writ, the plaintiff* 
cannot level the fute recovered with 
that in the ac etiam by entering a re¬ 
mittitur on the record for the reft, 

Fbompfon v. Collins , 266 

sue 

2. Bail are not anfwerahlc for more than 

is mentioned in the ac etiam, GaribaUo 
v, Cagnoni, 267 

ACCEPTANCE. 

If a feoffment be pleaded in fatisfadlion 
of a bond , the acceptance of the bond in 
iatisfaflion mull be laid in the county 
where the feoffment was made, Wil¬ 
liam v, f arrow,. 8a 

A C- 
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ACCOUNT. 

If an account be dated between A. and 
B. the account is the property of him 
who is intitled to the balance, Reg. v. 
Cri/pt *75 

ACTION. 

I. An aftion on the cafe for a malicious 
profecution will not lie, if there be 
pnbabU caufe for. the profecution. 
Anonymous, 25 

a. Whcre-cvcr a ftntute commands an 
aft to be done, or prohibits the doing 
of it, and an advantage is loll to, or 
injury received by, another perfon, 
by the doing or not doing of the aft 
commanded' or forbidden, an action 
will lie, Anonymous, 27 

3. A perfon in execution cannot be 
charged with a civil adtinn without 
leave of the Court, Anonymous, 88 

4. A debt of four pounds cannot be di¬ 
vided into feveral actions, in order to 
fue for it in an inferior court, Catch- 

• made's Cafe, 90 

5. An adlion will not lie againft a IherifF 

for taking mfuj/icient bail ; but it he 
have not the defendant on the return 
of the writ, he may be amerced, unleis 
he has alCgncd the bail bond. Grovc- 
nor v. Soam, lit 

ADDITION. 

4 

1. In an indidlment for atrcfpafs, fer- 
vant to fuch a perfon” is a goqd ad¬ 
dition, Reg. v. Hofhitt, 58 

a^'he defendant's addition need not be 
mentioned in a plants homine rcplegi- 
ando ; for the original writ is a nconticl, 
and as fuch writs do not require ad¬ 
dition, it need not be in the abas and 
planes, Lord Banbury «v. Wocd, 84 

3. If there be father and fon of the fame 
Cbriftian name, a declaration againft 
the fon in cuftodid marfcballi is good, 
without diftinguilhing him by the ad¬ 
dition of " juniorLrpist v, Brown, 


ADMINISTRATION. 

1. In what cafes an adminiftratrix fhalt 
pay cofts, Jcnkin v. Plumbe, 91, life. * 

v . 

2. If a plaintiff recover againft an ad- 
miniftrator and die, his executor may 
maintain debt on the judgment upon a 
fuggeftion of a drvafiavit by the de¬ 
fendant, in the life-time of the tef- 
tator, Berwick v, Andrews, 126- 

3. Archdeacons have only a preferiptive 

and not a common right to grant admi- 
niftration; and a judgment is bones 
notabilia in the place where it is given: 
if therefore a judgment be given at 
IVejiminjier , and the a J miniftrator df 
the plaintiff bring a feire facias agitfpft 
the terre-icnants of the defendant. 
Hating that the inteftate died on fuch 
a day, and that adminiftration was com¬ 
mitted to him by the Archdeacon of 
Dorfet, the Court will ex ojftcio take 
notice, that the ad min illration, as to 
this judgment, is void ; and the admi- 
nillrator ft. all take nothing by his writ , 
Adams v. Savage, 134 

4. If an adminiftrator bring a feire facias 
on a judgment recovered at iVtft - 
minfltr. Hating himfelf “ adminiftrt- 
tor,” and rc . '.'ing, as his title to fue, 
letters of adminiftration granted by 
the Archdeacon rf Dr-rfet, the error of 
fuing for bona notabilia in one diocefe 
on an adminiftration granted in an¬ 
other, is not cured by the terre-tenants 
pleading to the merits, and omitting to 
traverfe the validity of the adminif¬ 
tration ; nor can the words, ** by the 
“ Archdeacon of Vsrft be rejefted 
as lurpluiage ; but if the plaintiff had 
only allcdged generally, that “ he was 

adminiftrator of the goods, &c.” it 
would have been good, Adams v. 
Savage, 135 

5. The ftatute 8. and 9. Will. 3. c. II, 

does not extend to executors and ad- 
miniftrators, 137 noth 

6. An ordinary in Ireland may commit 

adminiftration of goods in England* 
Anonymous, 14J 

7. An adminiftrator while in cuftody on 
an arrcll for a debt due from himfelf, 

cannot 
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cannot give a good warrant of at¬ 
torney to confefs a judgment on a debt 
due from his intcflate, Sexon's Cafe , 

V ,6 4 

ft. If an adminiftrator bring a fare facias 
on a judgment by hi* inteilate to warn 
-the tenants* and the IherifF return 
feveral terre- tenants, they cannot all 
appear and plead in abatement jointly* 
Mams v. Savage, 226 

o. In debt by an adminiftrator upon a 
bond again!! an heir, he need not ihew 
bow the defendant is heir* Denham v. 
Stevenfon, 241 

10* An adminiftrator may, in av. .Ann 
of debt agai , '.lt an heir t n the bo. id of 
.Vis anceftor, declare generally that 
adminiilration was in due manner com¬ 
mitted to him by fuch a peculiar, with¬ 
out fhewing the right of the peculiar 
to grant adminiilration, Denham v. 

■ \Stevenfon, 242 

|>. An adminiilration may be granted 
during the abfencc of an executor be¬ 
yond the fCuj| Slater v. May, 304 

ADMIRALTY. 

1. If a libel be entered in ♦he couit of 
admiralty, and proccfs iifjcs to force 
the defendant to aj pear, the court of 
king’s bench will not entertain a mo- 
don for a prohibition until after ap- 
pearance ; although it may prima fa- 
tit feem that the court of admiralty has 
sot jurifdiction ; for until appearance, 
the real merits of the caufe cannot be 
before the COUit, Tmntin >y, li'atjhn, 

12 

S. But under particular circumllances, a 
prohibition has been granted to the 
court of admiralty before appearance. 
Sands v. Eofi Inaia Company , 1 z 

3. If the captain of an Englifh ihip cap¬ 
tured By an enemy at fca, ranfoms 
her and becomes ho ft age for the pay¬ 
ment of the ranfom, he may proceed 
in the admiralty againit the ihip and 
cargp for the ranfom money. Tranter 
v. Watfm ,, 12 

4; If a fhip be taken as prize and con- 

... demned. and the goods fold, and after- 

,* jvards the firli owner lues the vendee 


for the goods, be may fue him in tho 
admiralty. Tranter v. Watfon, 12 

5. The fentence of a court of admiralty 

bfeyond fea fhall be executed in Eng¬ 
land, 26 

6. The crew of a fhip may join in a fuit 

in the court of admiralty for their 
wages, Evser v. Jones , 26 

7. By 4. Ann. c. 16. f. 17. a fuit in the 

court of admiralty for feamen’s wages 
mull be commenced within fix years 
after the caufe of adlion arifes, or if 
the party be a minor, or feme cover}, 
infane, itrprifoned, or beyond the Teas, 
wit'nii. lix years after his attaining full 
age, being difeovert, of fine memory, 
releafed, or returning from beyond 
fc'a, 26 not is 

8. A fcntcnce in the admiralty in a mat¬ 

ter of which they have juril'didlion 
binds the property, 26 

9. A prohibition will not lie to the 
court of admiralty for refufing a plea 
of the ftatute of Limitations, if it be 
badly pleaded. Ewer v. Jones, 26 

10. If the court of admiralty refufe to 

receive a plea which is good by the 
civil la w, it is good gi ound for an 
appeal, 26 

11. The court of admiralty has jurif- 

di£tion in the cafe of an hypothecation 
bond, given by the matter of a fhip for 
neceffaries occafioned by diftrefs at fea, 
although the contract was made on 
land, Jobnjhn v. Shepney, 79 

12. If the court of admiralty proceed 
again!! both the owners and the fhip, a 
prohibition lies as to the owners, 79 

13. The jurifdiftion of the admiralty 

arifes from the locality of the offlprbut 
the jurifdi&ion of the fpiritual court 
arifes from the nature of the ad, Collins 
v.JeJJott , 156 

14. If part of the owners of a fhip dif- 

fent from a voyage propofed by the 
rell, the diflenting owner may arret! 
the fhip in the admiralty, agd 
oblige the aftenting owners to give' 
caution. More v. Robot ham, 162 

15. Same point. Dimock v. Chandler, 

162 notit 

16. Cafes 
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|6. Cafes cited in which this point has 
been recognized as law, 162 metis 

17. The admiralty is a court time out of 
mind, and has jurifdiftion over fa- 

"Jnetdx wages, by ancient cultuni, per 
Holt, Chief JuJlice, 205 

18. If the owner of a (hip contrail with 

Teamen to go the voyage, and, in order 
to haiten the outfit, they do work on 
board the (hip while (he continues in 
harbour, and the owner afterwards 
difmiflea the feamen without going 
the voyage, they may fue in rue. ad - 
miralt v for their wages, although 
the work was done within the body of 
a county, Wells v. Oftnontl, 238 

19. The true reafon why feamen may 

fue in the admiralty for their wages, 
though the contrail be on land, is, 
that there the fhip itfclf is made liable 
to them, and they inay all join in the 
fuit, neither of which may be done at 
common law, li'clh -v. (Jjmond, 238 

20. Bat a pi/et who is fent for from 
Grant fend, and goes from tnence on 
^oard a (hip lying in Seu Reach, and 
pilots her from thence to her moori'-gs 
at Deptford, though a manner, cannot 
fuc in 1 he admiralty lor the pi- 
lotage ; for both the contrail is made 
and the woik done within the body o! a 
county, Rrfs %•. Walker, 238 not is 

ALMANACK. 

1. The Almanacks part of the law of 
England, of which the Court must 
take judicial notice, Reg. <v. Dixon, 

4 2 

2. point, Harvey v. Bread, 196 

3. The Almanack which is annexed to 

the Common Prayer Book is legal evi¬ 
dence, 81 

4. Same point, Bazy <v. Salter, 251 


AMENDMENT. 

*i. Upon the amendment cf a plea in 
paper, the party is entitled to coils. 
Staple v. Hey don, Z 

^VoL. VI. 


2. If a releafe be pleaded but no vnttt c 

laid, it cannot be amended after de- *:■ 
murrer and joinder entered on the > 
roll. Anonymous, 84 

3. A tniftake in the return of a fin ' 
facias cannot be amended. Anonymous , 

86 

4. A mandamus may be amended before , 
return made, Reg. v. Clitheroe, 133 

5. The mif-prifion of the clerk in ma¬ 

king out a writ of error may be a- 
memlcd, 'KtnPs Cafe, 138 

6. On a writ of error on a judgment 

from Wales, a certiorari to inform the 
Court may blue, although the record 
has been before amended, Lewis v. 
'Jones, « 138 

7. An inferior court may amend errors 

in fall in the record by the minute 
book, Gawdy i>. PicketJ'dale, 165 

8. If a w;i r of error be brought on a 

judgment in cjc&ment; and, on neg- 
lelt to ailign error, the defendant bring 
a feire facias quart executionem non, ana 
recite the judgment to be of two mef- 
fuages, when it was only of on; mef- 
fuage, the variance cannot be amend¬ 
ed after “ nul ticl record ” pleaded. 
Buxom 'if. Hijki'is, 263. 3:0 

9. In an informant \ filed ex edfao, if the 

•venire facias b„ 'cturnablo on Monday 
alter the three weeks of St. Mi.hael, 
and ’he diftrmgas awarded on th? roll 
with a nji p, f.vj 0:1 Saturday, aiter the 
morrow <>f All Souls, but the difiringas, 
through inilbke, be nf.eJ the day 
after the retui n cf the •zenire facias, 
ic is a aifomt nuance if prccef; but al¬ 
though, bcimr a criminal cafe, it is not 
within the Jiatute of Jeofails, yet it may 
after verdiit be amended at common 
la w Reg . O'. V utchin, 269 

10. A mif-prifion of the clerk in a writ 
of enquiry in the c< "rmon pleas may be 
amended in the king’s bench; and 
the Court will order the roll to be 
brought up, Michel v. Waldron, 306 

11. A mifmncr in a bail bond, and a. 

reddidit f variant from the firlt writ, 
cannot be amended, Bernardijltn v, 
Slcnjf of Middlejix, 3 09 

F f APO- 
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APOTHECARY. 

rhe proper bufincfs of an apothecary is 
to make and compound or prepare 
the prescriptions of the d»£lor, purfuant 
to his directions. The College -v. ReJ'e, 

44 

APPEAL. 

If an appeal of murder be removed by 
habeas corpus and certiorari into the 
king’s bench, and the appellee be ad¬ 
mitted to bail, he cannot be discharged 
on appearing to his recognizance and 
producing a releafe from the profccu- 
tor, but muft be arraigned upon the 
record, and then plead the releafe or 
ahtrefois acquit, Cull ford’s Cafe, 2 19 

APPEARANCE. 

I. The parties to an aftion are demand- 
able for not appearing on a day given, 
whether the day be given on de¬ 
murrer, or on ifl'ue joined, 6 'tuple <v. 
Hey thm, 6 

а. If an attorney appear for a defend¬ 

ant, the appearance is good, although 
the attorney had 110 vs arrant for fo 
doing. Anonymous, 16 

3. If an attorney undertake to appear, 

he ihali be compelled to tile an ap¬ 
pearance, Anonymous , 42 

4. Same point, Wigg v. RooJk and hit 

Wife, 86 

3. In an allion. again# hufband and 
wife, the hulband mult file appearance 
for his wife, 86 

б. If a defendant remove an indictment 

by certiorari, he muft appear during 
the term in which the writ is returned. 
Anonymous, 2tl 

APPRENTICE. 

1. An apprentice during the continu¬ 
ance of the indentures is the fervant 
of the nafter, to whom whatever he 
earns belongs; and thereupon if an 
apprentice be prefled and earn Jeamen’s 
tickets, the matter may bring trover for 
tkem» -Barton v, Dennis , 69 


t. Indentures of apprenticelhip muft be 
enrolled, 69 

3. If a matter licenfe his apprentice to 

leave him, he cannot afterward; re- - 
call that licence. Anonymous, 70 

4. If a matter bring an aftion of cove- . 

nant again# his apprentice for leaving 
his fervice at fuch a time, and the de¬ 
fendant juftifies by virtue of a licence 
at that time, the matter cannot give 
evidence of* a leaving him at another 
time, 70 

5. An indiSImeat will not lie againft a 
man for enticing an apprentice to 
leave his matter’s fervice, for it is of 
a private nature and to the prejudice 
of a Angle perfon only; the remedy 
is by action on the cafe : but to per- 
fuade a fervant or apprentice to em¬ 
bezzle his matter’s goods, is an in¬ 
dictable offence, Reg. v. Daniel, 99 

6. An apprentice muft be by deed, and 
cannot be difeharged from his inden¬ 
tures but by deed, Reg. v. Daniel, 182 

7. Jf a fon be bound apprentice to his 

father, and the father give up Ips in¬ 
denture to the fon, and hires him out 
iti another parilh where he ferves a 
year, he is fettled in the father’s pa- 
r.fb, for the indentures not being can¬ 
celled, the apprenticefliip continues,^ 
Reg. ‘i. 'ILurjley, 19* 

8. If a matter give a bond to make his 
apprentice free of the city at the end 
of feven years, if requtjled, the de¬ 
fendant may pltifd to an adlion df 
debt on this bond, “ that at the end. 
•* of feven years or after he was not 
“ requefted, &c.” for he was not 
bound tu do it, except uponrequeft 
made at the time appointed tor the 
performance, Fitxhugu v, Denniugtoa, 

227.239 

9. To perfuadc an apprentice to em¬ 
bezzle his matter’s goods is an indict¬ 
able offence, Reg, v. Colling wood, 

288 

ARCHDEACON. 

1. Archdeacons have only a prfcriptf 
and not a common right to giant ad- 
minUtration, Adams v. Savage, 134 

a. An* 
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ft. An archdeacon is exempted from 
ferv'ng the office of expenditor of tndrfti 
lands. Dr. Lee’s Cafe, 140 notit 


do not defire to be carried to a 
in order to fend for his friends, 
kymous, 



3. An archdeacon is taken notice of in 
M law as oculus epifeopi, 242 


ARREST. 

1 ~. If a font covert be arrefted, (he (hall 
be difeharged on filing common bail; 
but in an action againft hufhand and 
wife, if the hufbaad be arrefted, he 

1 (hall rot be difeharged unlefs he file 
bail for himfelf and his wife likewife, 
Cornijh v. Murks, 17 

1. A prifoner for debt arrefted on an 
efcape warrant, cannot be difeharged 
by paying money into court. Hother- 
Jhell v. Bows , 21 

3. A defendant indi&ed cannot be ar¬ 

refted as he is going to court to plead 
to the indictment, Garibaldo v. Cag- 
noni, 90 

4. A prifoner who has efcaped may be 
arrefted on a Sunday either by the of¬ 
ficer on frejh pur/uit, or hv virtue of 

* an efcape warranty Parker v. More, 

9 S 

5. But if A. be arrefted at the fuit of R. 
and C. lodges a detainer againft him, 
and he is difeharged from the fuit t.f 
B. he cannot be ai relied again at the 
fuit of C. on a Sunday, for this is an 
original taking, and not a re-taking af¬ 
ter an efcape, Alkinjba v. JameJon, 

95 net is 

6. If a bailiir arreft a perfon without 
warrant on a Sunday, and detain him 
by virtue of a warrant procured the 
next day, the Court will grant an 

m ^tttf 4 chrnent againft the officer, but will 
not difeharge the prifoner ; for he 
may have an aftion (or the falfe im¬ 
prisonment, Linford • v. Thomas, 96 

7. If a perfon be arrefted aft-*r th** writ 
is returnable the officer cannot legally 
detain him,' though for the Ihortcft 

'time, until the writ be continued, 
Loveridge v. P/aiJIeiv, 9S notis 

,8. After an n.rcft the bailiff ought to 
Carrv the farcy to the next gaol, if he 

^ ** Ff 


9. In what cafes a married woman, 

being arrefted, (hall be difeharged ting 
common bail. Anonymous, i#gf 

10. If bailiffs break outward doors toy 
execute civil procefs, the Court wilfc; 
not grant an attachment againft them, ; 
but will leave the party to his remedy/: 
by aflion of trefpafs, Anonymous , iO$ * 

' -V 

11. An arVcft mult be by corporal feizinr ’, 

or touching the defendant’s body, anay 
therefore if a bailiff only pronouaco// 
words of arreft and (hew his warranty/ 
and the defendant efcape, the Courts 
will not grant an attachment for a^i 
rtfcue\ for he was not legally arrefted* '; 
(tenner v. Sparks, l 

12. A bailiff, after arreft, may, if thofi 

prifoner cfcapes, break open doors- toy 
retake him, Gcnner v. Sparks, 174^ 


13. A bailiff, in the execution of mejnt- 

proccfs , may break open the door of 
lodger’s apartment, if he has firft' 
gained a peacenhle entrance at th^i 
outer door of the houfe, Lee v. Gan* | 
Jel, 1 74 noting 

14. If a ba’Tff has a warrant to arreft arj 

man, and another hinder him fromf| 
doing it, there being no actual arreft,ff 
it is not a rejcous but a contempt, Powellj 
v. Ball, 2i<*’j 

1$. An arreft mull be made by the au*y 
thoiity of the bailiff, but he need not^ 
be the hand that arrefts nor in the, 
prefence, nor actually in fight, nor| 
within any prccife diftance, of thoji 
perfon arrefted. Blotch v. Archerf 

lumm 


16. If a capias be returnable in thre#5 
weeks :.ficr Eaftcr, viz. on Sundayfi 
April 29, and the defendant be arreft©!;] 
at eighc o’clock in the morning of thfi| 
nsxt'diy, the arreft is illegal, for ||| 
was made after the writ was retilf 
able, Loveridge v. Plaiflow, 2521 

17. It is illegal to arreft a perfon onij 

writ filled up after it was feat 
Anonymous, 3 f! 
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ASSAUt T. 

*. What Hull be co.ifidcrsd in law an 
aflault and battery, Cvie v. iitrnr, 

j. . 1+9 

[a, Son ojfiiult way be pleaded in an ac¬ 
tion, and given in evidence on an 
indiilment, Reg. v. Cstejivcrth, 172 

3. To an a&ion of aflault and batterv, 
a plea of not guilty within fix 
“ years’* is bad on a general de- 
murrer; for 2t. Jac. t. c. 16. limits 
fuch adlions to four year?, Blackmore 
• V . Tidtterley, 240 

ASSETS. 

1, If a jury find ajfets, without finding 
to what value, the verdift is infuf- 
ficient, and a venire de novo (hall iflue. 
Staple v. Hey don, 3 

%. If an executor fuffer judgment to go 
by default, it is an admiifion of affets, 
Ireil v. Edwards, 308 

ASSU M P S I T. 

r. If the holder of a fa ll of exchange for 
60I. fend his fervant with it to the 
payee for payment, and the payee 

g ive the fervant a draft for it on his 
anker for iool. and the banker 
writes off 60I. from the ico'. dui: ; 
but the fervant, in dead of reviving 
the money, takes a duft on a mer¬ 
chant, who immediately afterwards 
becomes infolvent and 1 elides to pay 
the note, the adl of the lervant Ihall 
not, in fuch cafe, bind his mailer; for 
the fervant was fent to receive the 
money from the payee, and not the 
note from the banker, and therefore 
the maft-r may recover the fi.vty 
pounds fiom the banker in an aftion 
of as for money had and 

received to the ufe of the maficr from 
the payee of the bill, Hard v. Evam, 

3 6 

p If A . deftre B. to cure the horfe of C. 
f and promifes to pay him fo ni^ch, an 
indebitatus affumpjit will lie again ft A. 
'Jordan v. 7 hompkins, 77 

'An indebitatus affumpjit will not lie to 
recover money won at play. Smith ■?>. 
Airy, 128 


4. A declaration in ajfumpjit by an nf- 

fsgnte ought to Hate the promife as 
made to the bankrupt , unleft an exprefs 
promile is made to the affignee, Ano¬ 
nymous, jn t 

5. An executor cannot maintain ajfump - 

Jit for money taken out of the tclla- 
tor’s room after his death, Clark v. 
Dtaley, 151 

6. To ajfumpfit in the king’s bench, the ‘ 
defendant cannot plead another ailion 
depending for'the fame caufe in the 
common pleas, Rowjlin v. Combat, 

137 

7. If an executor give a perfon a fum of 

money on lift promifin* to deliver up 
certain writings, then in his poflhilion, 
belonging to the teftntor, and he af¬ 
terwards refufes to perfonn his pro- 
mi fj, the executor may recover back 
the money fo paid by indebitatus of- 
jumpfit , Holmes -v. Hall, 161 

8. If A. has a rent charge ifiiiing out of 
the lands of B. and B. in confideration 
that C. will indemnify him againft all 
dill relics taken by A. pronrie to pay 
C. fuch a fum of money, this is no* - a 
luflicient confideration to fupport an 
cjjirnpjit, unlefs it appear that A. had 
a rignt to diitrain. Strong v. Courtney, 

266 

9. Ajfumpjit lies on n promife to deliver 
a grain of rye on Monday, and an ad¬ 
ditional two giai.’if, in arithmetical 
progrefiion, on every Monday during 
the year, 7 hornberough v. H'Liteacrt, 

3°5 

10. So an ejf-mtjit to pay for a htnje a 
barley corn a nail, doubling every 
na.l, is good, Janus v. Morgan, 305 

K^Xitis 

ATTACHMENT. 

Sit Forhon Attachment. 

1. An attachment lies againft an at¬ 

torney for appearin' for a defendant 
in an action without a warrant for,that 
purpoic. Anonymous, |g 

2. If an attorney in an a&ion of ejcdl v 
rner.t procure a perion to go to the -.fS- 
mifes demifed, to afttime the name 
and character of the tenant in poJjtjjffiMif 

and 
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and then fend another perfon 10 ferve 
the declaration on him, and to make 
an affidavit of inch fervice, and by 
iiditious proceedings obtain judg¬ 
ment again It the ca/ual ejector, and 
thereby get into fraudulent poficflion, 
yet the Court will not grant an attach- 
mtnt again ft the attorney in the 
Arft inltance, but will grant a rule for 
him to Ihew caufe why an attachment 
Should not go, and why he Ihould not 
anfwer the matter of the affidavit; and 
on affidavit of p rtonal fervice ot the 
rule, or if tie cannot be found, on af¬ 
fidavit of that lad, and that due- dili¬ 
gence has been tiled to find him, they 
will grant an attachment, Holdefiajje 
•v. Saunders, 16 

3. In proceedings on an attachment of pri¬ 

vilege hiou:;ht by the marshal of 
the king’s bench pril'on, there lhall be 
no attorney, for the marshal is al¬ 
ways, by intendment of law, prelent in 
the court. Anonymous, ib. 

4. At what time the Court will grant an 
attachment for not returning a manda¬ 
mus, Reg- «!’• Mayor of'lLtijord, 25 


5. If pcflt flion under a writ of hahrefa¬ 
cias pojjrjjionem be given about nine 
o’clock in the morning, and the party 
is forcibly turned out of pofleliion in 
the afternoon of the lame day, the 
Court will grant a rule to (hew caufe 
why an attachment ihould not iffue, in 
order to difcover whether the culler 
was in contempt of the procefs of the 
law, Ktngfdale *y. Mann, 27 


6. If, on interrogatories exhibited, the 

c 4Ufii nant con * c k th'U a copy of n 
•writ was ihewed to him, and that he 
fpoke contcmptuoufly of it, an attach¬ 
ment lies, although he did not know the 
contents of it, or out of what court it 
had ilTued, Reg. v. Crofs, 44 

7. An aitachmeif^Jies againft a perfon 
forJtnowingly arreffing an indidcc, as 
lflfis going to court to plead to the in- 

^ didtment, Garibaldo v. Cagnoni , 90 


8 flWattachment lies againft a iberifPs 
offices* fioj^affetling a perfon on a Sun- 
^"WjTwithout a warrant* and procuring 



9. The Court will not grant an attachment :• 
againft bailiffs for breaking doors to I 
execute proccfs. Anonymous , 105 


10. The Court will not grant an attach¬ 

ment in the firft inftancc on affidavit 
of a re (cue; but if the Iht riff return a 
refine , that is of i'felf a conviction, and 
the attachment will go of courlc, Ano- 
tty nous, *♦* 

11. The Court will not grant an attach¬ 

ment for a 1 ( fate, if it appear that the 
party w.is not legally atreilcd, Gtnner 
v. Sparks , 173 

12. An attachment lies againft d whole 

county k,i difo' eying an order of the 
court of king’s bci cii made onaninditt- 
ment lor not repairing a public bridge, 
and any one or more individuals of the 
county may lie appiehended cnit, and 
made to nnlwcr for the whole county* 
R.g. v. H'iils, 307 

ATTAINDER. 

If a father bring a writ of error to re- 
verfe the attainder of his_/c», and a rule 
for its rcveri.t. be obtained, on the 
confeiGon of the attorney general, the 
Court, though in the reign of a fuble- 
quent king, will order the record of 
reverfal to be made up after the death 
of the parties, on producing the writ, 
and the confeffion of error thereon. 
Lord Mohan's Cafe, 39 

ATTORNEY. 

1. If an attorney appear for a defendant 
without a warrant for fo doing, the de¬ 
fendant, if thereby injured, may have 
an action againft the attorney, but 
the appearance is good, Anonymous » 

16 

2. If an attorney procure a declaration 

in cje&ment to be delivered to ft fic¬ 
titious perlon as tenant in poffcffion, 
and by affidavit of fervice obtain judg- ■ 
ment tlgaiuft the cafual eje&or, and * 
thereby get fraudulent poiTeffiou ot the' 
premifes, the Court will grant a rule $ 
for an attachment, HoUtrJlajft ns. ; 
Saunders , ih, 

F ( 3 3. An 
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j, An attorney cannot appear on the part 16. But if a bill be filed againft an at* 

_ f . f_..._iL-# .1 fell a Iflnife^L' ^>lk An fAvnan in 


of the marjhal of the king’# bench, on 
, an attachment of privilege, Anonymous, 

|6 

4. A mandamus lie* to refiore a perfon to 
the o:Hce of attorney of an inferior 
court, White's Cute, 18 

3. If, before a writ be taken out, an at- 
9 tornry proniife to appear to it, and it 
i* afterwards taken out, and (hewed to 
him, he ought to appear. Anonymous , 

4* 

6. An attorney may enter a remittit 

Jumna, but not a retraxit. Lamb v. 
Willi •ms, 8a 

7. An” ttorney muft be prefent at the 

execi tirg of a warrant of attorney to 
confers a judgment by one under arrell 
bv procH's Irom an interior court, 
lnmau v. Cre-iv, 85 

p, A warrant to confefs a judgment in 
$h»* C/urt of common pleas is well ex¬ 
ecuted in the prcfcncc of an attorney 
ol the court of king’s bench, and vice 
<ii/a, !>..:ian v, Crew, 85 

a An attorney need not be prefent on 
executing a warrant of attorney to 
ponfi is a judgment in an inlericr 
court, Inman v. Cnw , ib. 

Ip. But if a perf»o be in cuflpdy by vir¬ 
tue of proctfi from an inferior court, 
an attorney mull: be prefent at the ex¬ 
ecution of a warrant of attorney to 
ponfels a judgment in the inferior 
court, Inman v. Crriv, ib. 

XI, If ap attorney undertake to appear 
and accept a declaration Je bene e£e, 
the plaintiff, on the attorney's refuting 
ip appear, cannot iign judgment for 
want of a plea, Wigg v. Rook, 86 

It. An attorney who undertakes to ap¬ 
pear (hall be compelled to appear, 
Wigg V' Rook, ib, 

13. $ame poidy Anonymous , 42 

14, Formerly a bill againft QtP attorney 

could npt be filed except in full Term, 
Anonymous, 106 




torney in Vacation-time, other than to 
avoid the ftatute of Limitation, the 
plaintiff will not be allowed hit cods* - 
if the a&ion be fettled before the eiy - 
filing Term, 106 noth 

17. If a bill be filed againft an attorney 

in Vacation, the day of filing it may be 
inferted in the memorandum, Dodf- 
w ortb v Bowen, ib. 

18. If an attorney of the common plea* 
be fued in the king's bench, and plead 
his privilege, he mail not be fusoru to 
his plea, nor need the writ of privi¬ 
lege be let out at large. Anonymous, 

xl 4 

19. A bill may be filed againft an at¬ 

torney any day within the Term, Ano- 
nymous % 175 

1. The Court may proceed in a fum- 
tnary way to (trike an attorney off the 
roll. Anonymous, 187 

21. By 1« Hen. 5. c. 4. no under-fheriff 

(hall ad as an attorney in the king’* 
courts during the time that he if m 
office, on pain of being (track off the 
roll. Anonymous , 194 

22. The manner in which an attorney 

may plead his privilege, Loikrft v. 
Smith, 263 

23. An attorney who makes a nominal 

lefice in ejedment (hall be anfwerable 
for colts. Anonymous , 309 


AVERMENT. 

1. What (hall be confidercd as an imma¬ 
terial or impertinent averment, « 

2. If an adion be brought in an inferior 

court, that which is the gh of the ac¬ 
tion mull be averred to be within the 
jurifdidion, Stanytn v. Davis, 224 

In what manner an zvntx.^ is ne- 
cefiary where tV*f defendant pleat) 1 
privilege, Pbift v. 'Jackfon, , 306 


3 


AVOWANT. 


15. But now a bill may be filed againft In replevin, if the avowant ftate^i' partf- 
an attorney in Vacation as well as in cular eftate, it cannot, .ip'o/uit. in 
Term-time, Lane v. A beau, 106 noth objeded that he has not (hewn its com- 

mtncemc'.; 
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mencement, or Rated a feifin in fit. 
Anonymous, 223 

AWARD. 

i.TU award that * { all fuits between the 
** parties (hall ceafe,” is final; for it 
ihall be taken as a determination of 
the right of adion, Squire v. GreviUt, 
~ 3 + 

I. An award that one St the parties 11 flial* 
“ pay ten poundsin full of all demands, 
if* and the otaer give him a general re* 
** leafe,” is good ; for it fltall be in¬ 
tended in full of all demands to the 
time of the fubmiilion, and not to the 
time of payment, Squire <v. Grevillt, 

35 

3. In debt, on an award made on a fub* 
million bond, to Hand to the award, fo 
as it be ready to be delivered at fuch 
a time, a replica*ion, after " no 
award” pleaded, fetthg forth an award, 
is good, although it do not (late that 
it was ready to be delivered at the 
time, Robinfon v. Cahvood, 82 

a bond of arbitration be condition 
eJ “ fo as to be ready ;o be delivered 
“ to the parties on or before fuch a 
" day,” the arbitrators may make a 
parol award ; for fuch an award is ca¬ 
pable of being delivered, and the words 
dt> not necefiarily import that it mull 
be in writing, Oates v, Brombil , 

160.176 

c. In debt, on a bond of arbitration, an 
* averment that the award was ready to 
be delivered, is fufficicnt, without fay¬ 
ing to both parties, Oates v. Brom - 
bit, 1 77 

award ordering “ the faid A. to 
“ pay to the faid B. the faid fum of ten 
** pounds,” is good, though no fum 
was mentioned before, 

S * 

a declaration in debt on 
.station, with plea, re¬ 
plication, St c. Winter -v. Oar lick, 195 

8. Al» award that the party (hall pay the 
Stolls of a fuit depending in an inferior 
^ourt is void for uncertainty, Winters. 
GfalieJ^S 193 


9. But an award that one party (hall pay f 
to the other all fuch monies as he has 
expended about the prolrcu ion of a . 
fuit, is good, Hanjun v, Levtrfedge, 

195 notit 

to So an award that the defendant 
(hall pay, as the plaintiff and his at¬ 
torney by bill or oath ihall makeap. 
pear, is good, Linfitli <v. Fern, ib . notis 

11. If colls are awarded generally, but 

no perfon appointed to tax them, the 
Court may order the mailer to do it, 
Dudley v. Nettle field, ib notis 

12. Arbitrators are not bound to refer 
the taxation of colts to the officer of 
the court, hut thev may award agrof a 
fum tor colls. Shepherd v. Brand , ib % 

13. A defendant may plead the award of 

a collateral thing in JatiifaBion, with¬ 
out averring that the award is per-' 
formed, Ru'jhe v. Bailey, 2 it 

14. A declaration in debt, on an arbi¬ 
tration bond, fubmitting a trefpafs, 
need not notice the vi et armis, ib, 

15. On an award that A. lh.il! give 2 

dinner to B. on H’eJntJday or Tburf- 
day, notice is necellary, H, % 

16. In pleading the award of a collate¬ 

ral thing, quai e if a tender iliould be 
Hated, ,3. 

17. An award that jointtnants (hall make 

partition by mutual conveyances, is 
good, although it do not point out what 
part each of the parties is to have* 
Knight v. Burton, 231 

18. An award that “ whereas fo much 

“ money has been difburfed as is al - 
“ lodged, is good, 232 

19. An award that a fuit between the 
parties in chancery Ihall be dijmfjed , 
u good ; for it Hull be taken to mean 
that the fuit ihall ceafe per ever, and 
therefore final, Knight v . Burton, ib, 

20. It is a rule in awards that are Hated *' 
to be made “ 0/ ana upon the premi/es 1 
that if the words uled in them be I*.a 
their own nature more comprehenfive f; 'i 
and fo extendible to things not wit h%J 

. the iubmifiiwu, yet they ihall be i&M 
*' f 4 te ^ 
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/tended that there was no other matter 
between the parties but what was fub- 
mitted, Knight v. Burton, 233 

St. In debt on bond for performance of 
»a award, it is not neceffary l (tate 
, the dare of the award ; for if it be 
allcdged to have been made on a day 
which is within the time of the fub* 
million, it is fufficient, Arnott v. 
Ereame, 244 

22. On a fubmiflion to arbitration re- 
fpe£ling fcaffolds newly crofted within 
* fuch a liberty* an award made de et 
/riper prerniijbs is good, although it do 
not aver the fcaffolds to be Within the 
liberty', or to have been trewy netted, 

ib. 

*3. If V A. ereft fcaffolds on his own 
ground, and thereby commit a n-janee 
to B. and arbitrators award, that the 
fcaffolds Ihali be removed, the award 
is lufficicntly certain, though it do not 
fay fry whom ; for u Ihall be intended 
by^.onwhofe ground they arcerefted, 
Arnore v. Ereame, 245 


B. 

BAIL. 

x. Thfre mpft be fpccial bail in trover, 
Bangley v. Tit combe, 14 

2. If exception be taken to bail, and 
new bail is thereupon put, there mud 
be notice then c* given; but if new 
exception be taken, queere if that will 
not Cure the want of notice. Anonymous, 

ib, 

e. If the fame bpil which were taken by 
9 the Iheriff be pat in to the aftion, the 
plaintiff cannot except againft them, 

ib. 

4. In debt on bond bail mull be pot in 
before any motion can be made to Hay 
' proceedings on payment of principal, 
. intereft, and cells, Anonymous, 11 
k If a prifoner, in an afti n of debt on 
J bond, take the benefit ».f an infolvent 
i- ad y the bail arc difphargcd, flotllv. 


6. So if a prifoner who has teen dif» 
charged under an in!olvent ad give 
bail, and on a confelfion of the adion 
be charged in execution, and the plain¬ 
tiff fues the bail, and they furrenden--^ 
the principal, they ihall be difeharged, 

22 


7. There are twenty days allowed to ex¬ 

cept againft bail after notice given. 
Anonymous, "24 

8. Bail cannot juftify at chambers, ex¬ 

cept in Vacation, or by confent, Auo- 
nymous, U 4 

9. Upon putting in bail, it is net enough 

to give notice of their being put in, 
but it ought to be of their names, 
places of abode, and trade, that the 
plaintiff may know howto enquire after 
them. Anonymous , 2$ 

10. There ought not to be a ftay of pro. 

ceedings on the bail-bond upon bring, 
ing principal and intereft and cofts into 
court after notice of trial, without it be 
brought within fuch time as the plain* 
tiff may not be delayed ingoing to trial, 
Butler v. Rolfe, 2 5 

11. If a writ of error be brought in *he 

king’s bench on a judgment in deoton 
bond in the common pleas, bail muft 
be filed purluant to the ilatute, Scott 
v. Brace, 38 


12. Where a plaintiff, in order to hold a 
defendant to bail, has fworn pofitively 
to the debt, this affidavit cannot be 
explained or contradifted, Emmerfon 
v. Hawkins, 63 noth 


13. If the affidavit to hold to bail be de¬ 
fective. the Court will difchargc the 
defendant cn common bail, Huf'ty v. 
Bajkercilie, 63 notes 


14. Bail cannot fue on a counter-feiurily, 

until they arc damnified, 78 

15. If a feme covert be arrdred, and her 
coverture is clear and no orious, the 
Ihall be discharged on cpt-inon bail, 
but otherwise fhe fhaliir.niff ipeurfT 
bail, and be put tnpfead the coverture 
in abatement. Anonymous , 


16. If the plaintiff has trufted a1 feme foie, 
a married woman living ieprateh^ 


or 


from her hufband, they fhalTrcfpeftftfe- 
ly, on being arrelted, finft^gctlp^hail, 
Wilfon v. Campbell, 105 no fit 



A TABLE OF PRINCIPAL MATTERS. 


17. One joint nnd feveral bail-bond for 

the appearance of thee defendants, is 
bad, Grofvenor v. Soavte, 12* 

18. An aftion will not lie againft a fheriff 
for taking infofScient bail ; but it he 

,Jnve not the defendant on the return 
of the writ, he may be amerced, un- 
he has afligned the bail-bond, 
Grojtjiinor nj.Soame, 122 

Ip. If bail tot he jZsrrJ\otCOXat bail abort, 
they are not liable to exceptions alter 

yafliynment of the bail-bond, Grofvenor 
TVtJSoame, 

30. WTIb'S a ca.fa. is returnable againft 
the princlV'’l,on a particular day, be- 
foi e which a writ of error is allowed 
and ferved, that operates as a Juptrfe- 
'deas againft the bail, although th© 
ca.fa . has been four days in the office 
before the allowance of the writ of er¬ 
ror, Parry <0. CampbtV, 1 JO not is 

21. In feire facias againft bai’, if they 
werefummoned on the return day only 
an hour before the Court njes, the pro¬ 
ceedings (hall be let afide, Webhv. 
Harvey, 130 net is 

zf. For what length of time the Court 
may require bail on articles of the 
peace, 132 not is 

23 . Debt lies in the king’s bench on a 

recognizance of bail taken in the 
common pleas; but it (lull be dif- 
charged if the principal be furrendered 
in eight days in full 1 erm after return 
of procels, Shuttle v. Wood , 133 

24. In debt on a recognizance againft 
bail, it the defendant plead “ no ca- 
“ pins'* againft the principal, aud the 
plain .ifF reply " a capias prout patetftr 
“ ruforJvm a rejonder, that “ a 
"^trit of error was allowed before the 
•* return of the capt..s," is adparturt 
from the plea. Parkins v. ttoolafion , 

1 39 

jbf declaring in debt on a re- 
jainft bail. Parkins v. 
C bat her t on, *" s \ 159 

an appeal of murder be removed 
into the king’s benv.h, and the appellte 

SgKe admitted tc bail, he camu t ue JU- 
e\rgfd on appeal rg to his recogni- 
producing a releafe from 



the prafecotor, but mud be arr»iniftf| 
upon the record, and then plead the"? 
reltafe, or autrefois aejuit, CellifonPt w 
Cafe, 310 j 

27 • Proceedings on a bail-bond fet afide, 
becaufe no ctpi carpus returned. Ano¬ 
nymous, 229 

28. The ftatute 4. tc 5. Anne, c. 1 6. 
and the moder'i praftice with refpeft 
to bail-bond', dated, 229 teotit 

1 9. If a jjfcrfon commit a trefpafs of 
affault. and be arreftpd under a fpecial 
etc ey'utn, yet his bail may be rxcufed, 
uo'jer circumftanccs, from jollifying to 
the extent of the fum mentioned in the’ 
Judge’s warrant, Cockroft v. Smith , 

. * 3 ° 

30. Upon a writ of error and bail pnt in, 
the defendant has twenty days to ex¬ 
cept againft the bail, which exception 
ought to be entered in the clerk of the 
errors book. Gibbon v. Dacre, 230 

31. Bail may take tht.r principal at any 
time, even on a Sunday, to furrendcr 
him in their difeharge. Anonymous, r 

32. At what time bail may furrender the 

principal, though notice be not given 
to the pi lint iff, Anonymous , 238. 

33. If a princij 1 be committed to a tip- 

ftaff on a furrender at a Judge’s 
chambers, and clcape, the bail are 
liable, 239 

34. If a defendant, upon habeas corpus , 

remove a caufe from an inferior court 
in which there oug it to have been 
fpecial bail below, he (hall give bail 
above, but the fum (hall be in the 
diferetion of the Court, Asgnail v, 
Dtvnijh, 242 

33. Bail may detain their principal in the 
Compter, in order to furrender him to 
the proper prifon in difeharge of their 
recognizance, even though lie be not 
charged with a debt to the crown, 
and the attorney-genetat o i poles the 
habeas corpus. Punch's Cajt, 247 

36. If, a man be iu cuhody two Terms 

without a deilurat on, t.e ih ill be dif- 
charged u, tiling common bail, f ilfdtm 
v. P .rfriman, 25^, 

37. Bah. »a Inmei’v only liable when 
the plaintut t .a .sot rccov «.r a greater 

June 
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•Awthan that which was laid in the 
5 for if he did, the bail was 
t&frebv difeharged from his recogni- 
nace: but now, in the kino’s 
bench, bail are liable to the fum 
{worn to and i« dor fed on the writ in 
die aftions in which they became bail, 
and any UJfer fum, and alfo to tbe cojls 
of fnch aftion ; but in the common 
fleas, the bail-bond being taken in 
double the fum indorfed on the writ, 
they are liable to the exfcnt of the 
penalty of the boil bond, Garifieddo u. 
Cagncni, 266 notii 

*g. A defendant, both in the court of 

9 king’s bench and common pleas, may 
be held to fprcial bail in an aftion on a 
judgihent for ten pounds for damages 
and top, although the original debt 
was coder ten pounds, Lrwii <u. Pot- 
1tr> 268 notit 

39. If a prifoner for debt be difeharged 
under an infolvent debtors aft, and be 
afterwards taken again for above the 
fum mentioned in the aft, he mull find 
Special bail, Cragcr v. Glover, 301 

40, On a feire facias again# bail, if 
•• no capias again# the principal” be 
pleaded ; a replication (hewing 
a capias fued out after the expiration 
of a year and a day from the giving of 
the judgment, is good, although no 
Jcirt facias appear, CbolmUy v. Peal, 

304 . 305 

bailment. 

I, If A . bail the goods of C. to S. and 
C. bring detinue again# B. for them, 
JB. may plead the bailment to him by 

A. to be re-delivered to A. and Jo 

bring in A . as garntjhee , to interplead 
with C. Rich <v. Atdred, 2j6 

Jf A. bail goods to C. and afterwards 
give bis whole right in them to B. 

B. cannot maintain detinue for them 
again# C. hecaufe the/pedal properly 
that C. acquires by the bu'-lment is not 
thereby transferred to B. R:cbvv. At- 
dr ed, 

BANKRUPT. 

I, In an aftinti by an r.fiignee of bank¬ 
rupt on a limplc contraft, the promile 


mud be laid in the declaration to have 
been made to the bankrupt, except 
there be an exprefs promife after 
aifignment made to the affignee. 
Anonymous , X 31 

2. If an aftion of debt be brought upn 
a judgment, and before plea pleader 
the defendant become a bankrupt, We 
Court will not permit the plqmtiif to 
pay money into £"".*■• '. order to have 
lo much flruck out of the declaration. 
Anonymous, I Cl 

V 

BARRISTER 

1. A barrifier may be punijJu-J in a lum¬ 

inary way for mal-prafttce in thecourfc 
of his profeffion, 137 

2. If an attorney be made a barrifier, fil 

that will not difoharge him from being 
puniihed for mal-praftice as an attorney. 
Anonymous , 137 

BASTARD. 

1. An order of filiation made on the ex¬ 
amination of onejuft ice is bad, although 
/it's jufiues make the adjudication ; 
for the examination is a judicial aft, 
and both mult be prelent, Reg, v. 
Heft, 180 

2- The reputed father muft be prefentoa 
a motion to qu*(h an order affiliation , 

1 to 

3. Anindifttnent for cepfpiring to charge 

a man with being the reputed father of 
a bafiard child, need not aver that the 
perfon charged was not the father, 
Reg- <v. Bcfi, 184 

4. An order of filiation, while unreverfed, 
is cor.clufive evidence that the perfon 
charged is the reputed father, J 6 . 

5. An order ofbaftardy on a married wo¬ 

man mult (hew that the bufbaod is dead, 
H'efilury v. Cofibam, 213 


B A T T E 


R K' -. 


1. To touch another/*: anger, though in 

the (lighteddegree, and under pretence 
of palling, is, in law , a battery, CvThb.' 
Turner, 14Q 

2. Spitting in another’s face is a bate ffy, 
Reg. *0. Ca e/u-'onb, v t V 172 

BILLS' 
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BILLS OF EXCHANGE. 

U A note of hand, after twenty years, 
- and no demand of, or proceedings on 
it, fhall be prefumed to have been 
sid, Anonymous, 22 

formerly promijfory votes were not ne- 
" liable within the cuftom of merchants, 
Btmhgbfl^Crips, 5° 

But nowby^lWrtp Anne, c. 9. they 
are put on the fame footing as inland 
[bills of exchange , 30 notes 

aftion againft the drawer of an 
inlancPfeiB of exchange, it is not nccef- 
fary to fet'>arth a protefl ; for the (la- 
tute 9. & 10. Will. 3. c. 17. does not 
deftroy the ailion for want of a proteft, 

“"^but only prevents the party from reco¬ 
vering iutertft and cofis ; and therefore 
if the drawer fuftain damages for want 
of a proteft, they {hall be borne by the 
holder, Brough v. Perkins , 81 

5. Intereft on a bill of exchange com¬ 
mences from demand made ; and 
therefore if no demand be made until 
adlionbrought,the defendantinay plead 

•tender and refufal, and encore pres. 
Anonymous , 138 

6. By 3. & 4. Anne, c. 9. f. 7. if any 
perfon receive a bill of exchange in 
fatufa&ion of a former debt, it fhall be 
deemed complete payment, if he do 
pot take due courfe to get it paid, 

148 not is 

7. The due courfir is to demand payment 

at the time the bill becomes due, or to 
give notice of non-payment within a 
reafonable time, 148. notis 

8 . What fhall be con fide red a reafonable 

time is a tjueftien of law, and not of 
JaH, 148 .notis 

BONA NOTABILIA. 

AjudgmJ Jntat law is Iona notabijia in the 
4alMMQ(herc it is given ; and therefore 
on a juugllfr'^recovered at i'l’ejlain- 
Jirr, ad mini ll ration cannot be granted 
*by the archdeacon of Dorfet,- 134 


ted 


BOND. 

5. Anne, c. 16. in any aflion 
End tor payment ot mopey with 


a penalty, on the defendant’s brtngW 
into court all the principal, intereft^ 
and colls, the Court may difehargt bus- 
from the aflion. Anonymous , 11 un fit ’ 

2. But a motion cannot be made to pay 

principal, intereft, and colls.on a bond, 
into court, until bail is filed in the 
aflion ; for the flatute fays, it Bull be 
done “ at any time pendtng the aflion," 
and until bail is filed, the parties are 
not in court. Anonymous, 11 

3. 1 f a bonS be of twenty years Banding, 
and nodemand provdc! thereon, or good 
caufe {hewn for to long a forbearance, 
it fuall, upon a folvit addieps, be pre-. 
fumed to luve been paid. Anonymous, 

22 

4. A bond, conditioned for the obligor’s 

fubmiffion to the church, is good, 
Denham v, Ladltr, yg 

5. If a feoffment be pleaded in latisfac- 

tion of a bond, the acceptance of it 
muft be laid in the county where the 
feoffment was made, William <u. Far - 
tow, 82 

6. In debt on bond, the defendant, on 
bringing principal , interejl, and cofts, 
into court, {hall be relieved againft 
the penait y, 1 eland's Cafe, toi 

7. By 4. & 5. Anne, c.’i6.fm.h principal, 

intcieft, and co'ts, {hall be taken in 
full fatisfa&ion of fuch bond, and the 
defendant ditcharged of and from the 
f ame > 102 notis 

8 . But in debt on bond with condition to 

account for money to be received, the 
Court will not (lay proceedings on 
payment of the penalty into court g .j 
form fuch cafe damages may be reco- v 
vorrd fur more thin tnepenalty. Lord . 
Lonfdale v. Lhitcch, 10a, notis . r 

9. Precedent of proceeding by bill 

a^ainlt an officer of trie court of king's '■.] 
bench in an a it ion of dcu on bond, '■;> 
Lett ‘ v . Mils , 106 

iv? 

10. One joint and frvcral bond for thet| 

ajjjUMr.mce of tnree dciuulanti iti 
b id, (Jrti'ivnor v. Soasne, 1g^s 

It. In what cafe co f> • r*{V n of hands iitf 
good cviouve mpove t:ie attettatn 
of a bond, Ojjourne w. livjitr, 1 
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I$v In debt on a (ingle bond, the jury 
; may |ive the amount cf the imereti 
■ doe in damages, OJbourn v. Hojier, 

4 167 

13. In what cafe intsreft (hail be allowed 
- on a bond, 184 

,4. If a fon borrow money for the ufe of 
' his mother, and give a bond to pay it 
pn demand, and the mother do not pay 
It; the OBlir.EB may declare on 
this bond againft the # obligor, 
without ftating^any /pedal requejl to 
the mother to pay the money, ffar- 
•weedv . Tuben/illr, 200 

13. In debt on bond, if the defendant 
plead that it was delivered as an e/crow 
Upon jl condition not performed, and 
fo not bis deed, a conclufion to the 
country is cured by replying a different 
condition, and traver/ing the condition 
Sated in the plea, JHuJbel <v. Pa/more, 

217 

16. A bond given to fave a gaoler 

harmlefs againft paji efeetpes is go d, 
but not agaiuft future eft apes, fox v. 
Tilly, 225 

17. If A. make a bond in the name ofB. 
and is fued by the name of B. he may 
plead a ntfnomer, Lincbv. Hooke, 225 

18. If a mailer give a bond to make his 

apprentice free of the city at the end 
of (even years, if requtjled, the defen¬ 
dant may plead, to an a&ion of debt on 
this bond, “ that at the end of feven 
** years, or after, he wasnotrequeikd, 
«* &c.for he was net bound to do 
it, except upon requeft made at the 
time appointed for performance, fiiz- 
Hugb v. Denningtcn, 227. 259 

19. A declaration in debt on bond, con¬ 

ditioned to pay ** to A. his attorney, or 
•• afligns,” is maintained by evidence 
of a bond “ to pay to the attorney of 
«* A. or his afligns,’* Kolert <v. liar- 
nage, z 7 8 

se. If a bond bear date at any place 
abroad , that place mull be ilated^in the 
declaration, with a -iise. at iuch a place 
in England, Robert <v. llarnage, ib, 

It. In debt cn bond, if the defendant, 
' on eyn, di/cover that a maieiial crafure 
,has been made in the condition, and 


plead non ejl failutn, and the plaintiff, 
perceiving the erafure to be detected, 
countermands notice of trial, yet the 
Court will not impound the deed, 
Selby v. Green, 333 

22. Ifa perfon bold an auditor's office 

life, and depute another to exercife 1 
faid office during his good beha\/our, 
a bond given by fuch d*; pay , 

his principal yflri’.y "during the laid 
deputation 2 Col. and that in confidcra* 
tion thereof the deputy fhall have m 
the rents and profits of the fnd . 55 ce 
to his own ufe, is void by.fh^flatuie 
. & 6. Edw. 6. c. 1 (S^ior it is a 
ond to pay a certain ium as all events, 
Godolpbin v. Tudor, 354 

23. In debt by an adminiftraror agaimt 

an heir on the bond of his anceftor, he 
need not fhew how the defendant is 
heir, Denham <v. Stevenfon , 241 

24. An adminiflrator, in an afiion of 

debt on a bond againft an heir, may 
declare generally, that adminiftratir.n 
was in due manner committed to him 
by fuch a peculiar, without (hewing the 
right of tnc peculiar to pram admiu- 
ftration, Denham v. Stevenfon, 242 

25. In debt on bend for performance of 

an award, it is not neceffary to ftate 
the date of the award ; for if it be 
ailedged to have been made on a day 
which is within the time of the fub- 
miflion, it is fufficient, Arnote v, 
Breantt, 244 

26. A declaration in debt on bond. Hat¬ 

ing, that the defendant was bound by 
the name of John Pillars , Pijcount 
Pur beck, and Earl cf Buckingham, is 
good ; although the better way is to 
llatc the title under an alias ddBus, 
Pillars • v . Cary, 303 

27. A declaration in debt on bond, Hat¬ 

ing, that on fuch a day thc.dcfcndant 
became indebted to the pl\intiff per 
feriptumfuum obligatonui^fee^Sidri/cA^* 
without (hewing thg.dfite of the bond, 
or faying, that it was fraUd and 
%ered. Woodcock v. Morgan, 30O*' 

BILLINGSGATE DOCK. ^ 

Billingfgate Dock, though ^common 
dock, is not free for alt lhips, r Bot fit¬ 
ted 
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ted only to receive fmall veflels; and 
therefore to bring a large fhij> of 
300 tons burthen into the dock is a 
public nufancc, Reg. v. Letch, 145 

BOROUGH. 

1. A burgt/% and a citizen taken as elcdors 
members of parliament, are both 
upu’ the fame foundation, Ajhby v. 

White, " . 52 

. There are two forts of her ought ; the 
^firtl, where the electors give their votes 
of their burgclfci s the fe- 
condfT^ere they give them as mcm- 
be;s of al'-ooration, Ajhby <v. White, 

ib. 

{. An indidment on the 5. F.liz. c. 4. 
■•For ufing a trade without having ferved 
as an apprentice to it will lie at a 
borough feflion, Reg. v. Franklin, 220 

BOROUGH ENGLISH. 

1. If a perfon have five Urns, and the 
youngeft fon die in the life-time of 
his father, leaving iffue a daughter, 
and the father afterwards purchalc, 
Shd become lei led of copyhold Lm„s 
in the nature of borough Englijh, the 
daughter of the fifth io:i It all, on the 
death of her grandfather, inherit tlide 
lands jure rcpr<rf.-ntatio;:is, and not the 
fourth furviving fon ; for by the cuf- 
tom of borough Englijh, the youngeft 
fon and his reprejentatixes are as much 
heirs to the borough Engh/h land-, as 
an eldeft fon and his lepidentatives 
are heirs to lands defcuidible a* at 
common law, Clement v. Scudamore, 

ICO 

2. But where there is a cuilom within a 

manor that lands ihall defeend to the 
eldeft fifter, when there is neither a 
fon nor a daughter, the cuftom does 
not extend to an eldeft niece , but the 
lands rout defeend accoiding to the 
vt 1 *- of ^.2 common law, in default 
of fuch fon, daughter, or niece. Good- 
•win v. Spray, 122 not is 

BRIDGES. 

t. On an information again ha county for 
not repairing a bridge, the attor¬ 


ney general may try the caoie 
any adjacent county, and award th$V 
•venire cither to the body of that county > 
or to the vicinity of any particular- 
place therein, Reg. v. Wilts, 191 

2. An indictment for not repairing " a 

“ common bridge lituated in a certain 
“ common foot-path," is good, with¬ 
out Haling that it was in the king's 
highway, Reg. v. Saiutift', 255 

3. The feflions have no power by az. 

[Jen. 8. i. 5. with refped to private 
bridges r.Ot common *in the highways, 
unlels they are puhl c nuifances, and 
then they have jurifdidion, Reg. v. 
Sernlff, 256 

4. The inhabitants of a county, cannot 
of their own authority change a bridge 
from one place to another : it muft be 
by adl of parliament. Rig. v. Wilts, 

307 

5. A public bridge muft, of common 

right, be repaired by the county; but 
by tenure, pieieription, &z. the bur¬ 
then of repair may be ou a pat titular 
perfon, Reg. v. H ilts, ib . 

6 . If a private perfon build a private 
biidgc, which a'tiwards becomes of 
public convenience, the whole county 
is bound •'> repair i., R.g. v. Wilts, 

ib, 

B . E - L A \V. 

1. A 1 ,e-lav.- criivir.g a penalty f.>r not 

weighing goods by Jore'gners at the 
ancient beam of the ci’V cl London, is 
good, Cu tilt v •:. Provtft, 123 

2. A bye law of the city of London in- 

fldi-g a pen..!:y on any perfon who 
Ihall employ a fomr rot free of the 
Porter's Compart, is void ; but a bye¬ 
law that none but a ficeman Ihall do 
porterage work, i\ good, Ctuni.n -v. 
Eftwici, 1:3 

3. A bye-law by the m yor and com¬ 
mon-counci! of E ater, that no butchei 
or oth,er p-rlon Ihall, within the walls 
of the raid city, /laughter any beaft, 
under pain oi loi lei ting certain penal- 
ties therein fpecified, is good,not being 
in reftraint of trade, but only a regu¬ 
lation Of it, Pi.rti v. Hart runt, 

4. Ib 
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4 < The validity of a bye-law cannot be 
tried upon the return to a habeas cor- 
, pus, except in the cafe of the City of 
London, Ballard v. Bennett, 17 & not is 


c. 

CASE, 

ACTIONS ON THE. 

2. An action on the cafe will lie for fay¬ 
ing, “ You BoStwood. and I 

«• will prove u,” baker v. Pierce , 23 

2. A perfon who has a right to vote for 
the eleftion of members to lervc in 
parliament may maintain an adlion 
aglinll the (heriflf or other officer who 
takes the poll tor refufmg to admit his 
vote, although the right of fuch elector 
to vote was never determined in par¬ 
liament, and although the candidate 
for whom he tendered his vote was 
returned July defied by the officer who 
refufed the vote, Ajbby v. W hite, 46 

3. An action on the cafe lies for making 

a falje return to a writ of certiorari. 
Cooper's Cafe, 90 

4. A declaration in an aflion on the cafe 

for faying, ** There goes A. who is one 
«« of thofe that Hole B .'s deer/’ muft 
aver that a deer was ltolen from H. 
and that the deer was tame, Ogden v. 
Turner, 10+ 

5. Precedent of a declaration in an 
action on the cafe tor Hopping an¬ 
cient lights, Rofe-wcll v. Prior, 116 

6. An aflion on the cafe will not lie for 
faying to a mayor, “ You, Mr. May¬ 
s' or, I don’t care a fart for you. 
“ You, Mr. Mayor, are a rogue and 

a laical,” Peg. <v. Langley, 125 

7. An aflion on the cafe will not lie for 

falfcly indifling another for a eon- 
fpiracy until the profecution be deter¬ 
mined, Reg. -v. JSe/I, 138 

8 . An aftion will not lie in the common 
law courts for calling a wyman “ a 
•* mhoie," Craves v. Blanihe/. 1 , 148 

9. An as'ion on the c. fc for not re¬ 
paying fences, whereby another p.trty 
is damnified, can only be maintained 


a gain ft the occupier, and not a gain ft 
the owner of the fee who is not in 
pofleffion, Cheetham v. Hampfon, 198 

id. An aftion on the cafe will not lie 
for faying of the chancellor of a dio- 
ccfc, “ There goes your rare chan- 
“ cellor, to fuborn witneffes to ftagr 
* f againft the parfon,” Wahnjlr~ d’ 
Rufjcll, 200 

it. If a perfon„A^I’Yfti‘- ; --'* ’Wfe to a 
ft able keeper , to be by him faftly kc ! . 
at a reafonable rate, and to be faf iy 
delivered, and the horfe, by thej^eg- 
ligence of the ftable-kecpcr.fLe taken 
out of the liable, and fo 4 }*'.imoderately 
rode as to be fpoilwl, an action lies 
for his neglcdl in uot fafely keeping 
the hurfc according to the contract, 
St any on at. Da-vis, 

12. An action on the cafe lies again 11 
the clerk of the errors for certifying 
a wrong record. Anonymous, 24$ 

13. If A. is about to hire a horfe from 

B. and C. in order to encourage JB. to 
lend the horfe fay, “ Let A. have the 
“ horfe , aud 1 undertake that he Jbnll 
** re deliver it to you fafely an action 
on the cafe will not lie a gain ft either 
JJ. or C. for the non-delivery of the 
horfr, becaufe no credit was given to 
B. and it was a collateral undertaking 
on the part of C. and not being in 
writing is void by the ftatute 29. Car. 2. 
c. 3. Buckmirev. Darnel, 249 

14. In an aftion on the cafe by a leflee 
for years againft the owner of the ad¬ 
joining houfe, for not repairing a par¬ 
ty-wall, by which the plaintiff’s houfe 
was damaged, it is not neceffary to 
flate that he was houni by prefeription 
to repair the wall; it is iufficicnt to 
declare that he was peftrftdfof a mef- 
luage for a certain ni.mber of years, 
and tint the defendant ought to repair 
the wall, Sit. Tenant «y. Cold-vein, 312 

V 

C A J^E. 

1. In a real aflion, if the tenant make 
drfir.lt on the original, the deffiar.d-z* 
Hull have a grand cepe ; and if he 
make default after appeal ante a petit 
cape. Static v. He t ion, 4 

+a. Where- 
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2. Wherever in a real aftion the de¬ 
fault is faveable, fo that a grand or 
petit c>pt (hall go> there in a perfonal 
a&ion a default is not peremptory. 
Staple 'V, Hey don, 6 

a* 

f. CERTAINTY. 

« 

I. tijeas in bar need only be certain to 
a comm..' intent, Claxton v. Bafiy, 

S» 

•7. An indiflment for forging a cocket 
.^for five packs of linen cloth is 
•ni^ certain, Reg. v. Browne, 87 

*e\. 

C EK"T IORARI. 

1. If a defendant be convifled at the 
"* feflions on an indiBment for a mifde- 

meanor, and a capiat pro fine be en¬ 
tered againlt him, he (rail not have a 
ceitiorari to remove the record ; and 
if one hath lifted, the Court may 
grant a procedendo; but on conviction*, 
where a writ of error does not lie, the 
Court will in general grant a ceriioraii 
after verdifl, and before judgment, 
mfieg. v. Bethel, 17 

2. A certiorari lies to remove a convic¬ 

tion in certain caie-i, although the 
party may bring a writ of error ; as to 
plead a pardon, or for other fpecial 
rcafons, Jieg. «w. Bethel, 17 

3. A certiorari will not lie to remove an 

indiftmenc for a confpiracy from the 
fetlions after conviction and before 
judgment, 17 not is 

•s 4. A certiorari will not lie on the part of 
' a defendant after he has appealed to 
the feflions, pending the appeal, 17 

nottt 

m 

3. A ectrtiorari to remove an indiflment 
is no juperjedeas unld-. bail be ijiven 
purfuaut u the ftatute, Reg. v. lletbil, 

33 

6. If an order on which appeal lies he 
removed l,y icnivari before appeal, 
it Ought i.ot So he filed until the Court 
is informed of the irntt-i, and then 
they *ill grant a prmede-ido uotwith- 
ftanding the certiorari, .‘in n emeus, 40 

7. The juTiccs namts need not be fub- 
fcubed 10 the return of a certiorari ; if 


it begin, " The anfwer of the ju(tieii| 
&c.” it is fufficient; but it mull ftaje 
that they are juftices of the peadf* 1 
Anonymous, 43;, 

8. A certiorari to remove an indiflment 

is no fuperfedeas, unlcfs recognizance 
be given purfuant to 6. Will. & Mary, 
c. 11. 43 

9. If the caufe fuggefted to obtain e 

certiorari appear to be falle, a proce¬ 
dendo flull go although the return be 
filed, * 43 nous 

10. But the writ mull be firil fuperfededl 

quin improvide emanr.-jit , and the re¬ 
turn taken off the file, 43 

11. A procedendo cannot be moved for 

while the return of a certiorari con¬ 
tinues on the file, 43 no:is 

12. A certiorari to remove an indictment 

for a mifdemvanor irom the quartet 
feflions taken out before, hut not 
ferved till after conviction, (hall be 
quathed, Reg. <v. Dixon, 62 

13. A certiorari will not lie to remove 

an indiflment from feflions after vcr« 
<li and before judgment, AV«. <u. 
Nichols, 6 1 notii 

14. A itrtiorari does not lie to remove 

procee jiug'v under a foreign at tael: mem 
from the mayor’s c urt of London, 
Smith v. ’Mayor of London , 7 fj 

15. Ps. certiorari to remove a convifttot 

1 (Turd after a warrant of diftrefs, doe: 
not fupirlcde the execution. Motley v 
iutilcr, 8; 

16. The Court will not hear affidavit. 
againlt the legality of the return of \ 
certiorari, unlcfs to prove that the re 
turn was coiruptly made ; but if lh< 
return bi fafe, the f arty may havt 
his action on the caie, Cooper's Ca/i 

9 

17. If want of an original be afligned (0 
error, and a releaje be pleaded, yet , 
ceft'orari to inform the Court whe 
iher there was any original or not, ma 
be amended in the lame manner as i 
in untie tjl erratum had been pleaded 
but the pirty cannot demand it c 
right, Cprletenv. Mortagb, 113.29 

18. Q 
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KfcPu writ of error on adjudgment 
Wales, a ctrtiorari to inform the 
f^Cpurt may iffue, although the record 
^.Jiai been before amended, Lewis v. 
yjonts, * 3 a 

If the want of an original be afltgned 
for error, and the defendant appears 
•nd alledges diminution, and upon a 
certiorari granted, a variant original 
be-certified, yet he may, at the day 
given, fuggell a right original of an¬ 
other Term, and have another writ of 
certiorari thereon; but there mu ft be 

J irevious notice to the plaintiff of this 
uggeftion, and the new certiorari muft 
be filed in the cilice, or the proceed¬ 
ings will be irregular, Barnaby v. 
Sanderfon, *74 

20 . A certiorari lies upon the conventicle 
ad, Reg. v. Morl-y, 229 

pi. If a defendant, upon error afligned, 
will not come in and plead, the plain¬ 
tiff muft have a /tire facias to hear errors, 
and a certiorari to certify the want ot an 
original, Davenant v. Rafter, 236 

23. The procefs on indictments origi¬ 
nally commenced in the court of king’s 
bench muft be returnable on a day 
certain, but if removed there by cer¬ 
tiorari, on a common day, Reg. v. 
Tut chin, *68 

CHANCERY. 

The court of chancery will not grant an 
injun&ion to the proceedings of the 
court of king’s bench again!! an at¬ 
torney for a contempt in having de¬ 
livered a fictitious declaration in eject¬ 
ment, and thereby procured a fraudu¬ 
lent poffeifion of the premifes, Hol- 
'' jerftajfev. Saunders , 16 


property therein replevy them, C. 
may bring trefpafs for the taking, 
Leonard v. Stacey , 69 

3. Deceitfully receiving money from one 
man to the ufe of another on a pre¬ 
tended order for fuch purpofe is 'lint 
indictable at common law, Jnonymo //£., 

/ f°S 

4. But by 33. Hen. to obtain 

money or goods ifieans of a falfe i 
privy token or counterfeit letter, is an 
indictable offence, 105 not Is 

5. And by 30. Geo. 2. c. 24. gvtfStain 
money or goods by a Jfhe pretence 
with intentto cheat any-perfon of them, 
is alfo an indictable offence, 105 not is 

6. If a man, by giving & falfe account ef 
himfelf, prevail on a trader to fell him 
goods upon credit, the property of 
the goods continues in the vendor, al¬ 
though the vendee by this means ob¬ 
tains poffeifion of them. Anonymous, 

x, 4 

7. But if goods are obtained by falfe 
pretences and pawned without notice of 
the fraud, and on the offender bqjpg 
convicted of the cheat, the original 
owner obtain the goods, the pawn¬ 
broker may maintain trover againtt 
him to recover them back, 114 not is 

8. If two men under the falfe pretence 

of being, the one a broker, the other a 
vetne merchant, exchange a liquor 
which they affirm to be A’iw Ltjbon 
vji-ie, with a hatter lor hats , whenas 
in truth the liquor was, to their own 
knowledge, only a mixture of lt.de 
beer and vinegar, it is an indictable 
offence, Mace..tty’s Cafe, 302 

Cj. An indictment that A. i.eing a TJmmon 
1 heat, &c. is too general, Reg. v . 
IL.nuin, 311 


CHEAT. 


2. If a perfon, intending to defraud an¬ 
other, procure him to lay money upon 
t; g foot race, and then prevail on the 
party to run booty, he may be indicted 
" for the cheat, Reg. v. Orbel, 42 


If A. cheat B. of goods and fell them 
. 'toC. and B. after notice that CV claims 


ic. A cheat of a private nature effected 
by a uaied lie, is not indictable, 311 

CHURCH. 

I. A mandamus lies to the fpiritual court 
to fwear in chutchwardcns, Reg. v. 
Grey, 89 

2. The 
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The ecclefiaftical court may proceed 
on the ftatute i. Eliz. c. a. f. 14, againft 
a man for not going to his pariih 
church on Sunday, and far not receiving 
the facrament at Eafler, Britton v. 
Standijb, 188 

S y A donative may be with the cure of 
fouls, as is the chapel in the Tower of 
LosHots, Jacob v. Doth, 23 1 

There is a kind of church that is 
neither prefentative nor donative, but 
jiiptndiary, and yet has the cure of 
(oa\z, x ^acob v. Dallo, ib. 

5. Ancieiu’y there were no ptvis in 

churches, but'only forms, ib. 

6 . A fuggeftion to prohibit the fpiritual 

court from proceeding on a right to a 
pew, mu ft (hew whether the church 
was prefentative or donative, Jacob v. 
Dallo, 230 

CLER.G YMAN. 

A clergyman is exempted from ferving 
the office of overfeer of the poor. 
Anonymous, 240 

— CLERK. 

I. A mandamus will not lie to reftore a 
perfon to the office of clerk of a corn* 
pany in a corporation. White's Cafe, 18 

. 2. In what cafes the feftions may inquire 
into the mifconduft of a clerk of the 
peace , Reg.v. Baines, 192 

3. A parijb clerk is a temporal officer, 
and therefore cannot fue for his fees 
in the fpiritual court, Parker v. Clerk, 

*53 

CLERK OF THE PEACE. 

T. The ft (Hons, on articles exhibited 
purfutbt to 1. Will, and Mary, c. 21. 
f. 6. may enquire into exceftive fees 
taken by a clerk of the peace, Reg. v. 
Baines, 19 2 


$ _ 

was clerk of the peace at the time 
when the aft complained of was done, 
Reg. v. Baines , . 192 

4. It is fufiicient to alledge in the ar- 

tides, where the complaint is for ex* 
tortion, that he took more than hit 
juft fees, ib. 

5. Butit mull ihew. that the fees fo on* 

juftiy taken were taken by colour of 
his office, Reg . v. Baines, I93 

6. The fame certainty it required la 

dating the charge againft a clerk of 
the peace, in the articles exhibited at 
the teffions, as is required in an in* 
diftment, Reg. v. Baines, ib. 

7. If a clerk of rhe peace has committed 
a mifdemear.or, and, to prevenf a for¬ 
feiture, furrenders his office to the cujios 
rotulorum, and afterwards takes a new 
grant of the office, this (hall not 
purge the forfeiture, Reg. v. Baines, 

ib. 

8. If a clerk of the peace be canvifted 
of a mifdemcanor in the execution of 
his office, and difeharged, the cujios 
muft nominate another perfon within 
a convenient time, Reg. v. Baines, 

ib. 

COLLECTOR. 

A commiffioncr it collcftor of taxes can¬ 
not compel the inhabitants to come 
before him out of the county. Anony¬ 
mous, 14$ 

C O M M O N. 

An avowry fetting forth a prefeription 
of common for cattle levant et coucbant 
upon fuch a cottage, is good j for a 
cottage (hall be intended to have fuf* 
ficienc land annexed to it, in which 
the commonable cattle may be levant 
et coucbant, Emerten v. Selby, 113 

COMPOSITION. 


a. Other juftices than thofe who confti- 
rate the feftions, whi-rc articles arc 
exhibited againft a clerk of the peace, 
may enquire into the truth of the 
* charges, and amove him, Reg. v. 
Baines, 192 

3. In articles exhibited againft a clerk of 
the peace, it muft be allcdged that he 

Vol. VI. G 


How the compfision ati ought to be 
pleaded, 58.156 

CONS P I RACY. 

I. Prefentmcnt of an indiftment for 
falfcly confpiring to charge another 
with being the father of a baftard 
child, Reg. v. Bcjf, 137.183 

g 2. An 



k. An inJidment will lie for falfely in¬ 
diting another for a confpiracy be¬ 
fore tne defendant is acquitted, but 
not an affion on the cafe, Reg. it. Befi, 

*38 

3. In an ation on the cafe for a con¬ 

fpiracy. the fat of confpiracy need not 
be Hated in the declaration, but may 
be colfetsd by the jurv from the cir- 
cumfiances of the fits difclofcd in 
evidence. Murid >v. Tracy, i6f) 

4. In an ation of confpiratfy, one of the 

defendants m&y be found guilty, and 
the reft acquitted, 1 7° 

5. An illegal confpiracy i« indiftabie, 

though nothing bo d®ne in pnrfu»nce 
of it, Reg. v. Befi , 1 So 

CONSTABLES. 

l. A conilabl? is juftified in a&ir.g under 

a warrant from a juliice on a cou- 
vition on a penal flatute, although 
the convition is erroneous, Rig. v. 
Dyer, 4a 

2- No man who keeps a public hauls 
ought to be a conllaule, A'lmymus, 

iO. 

3. If a confiablc levy goods under a 

warrant of dillrefs and foils them, bur, 
upon an idea that he had no right tu 
fell, undoes the fale and re'.lores the 
money and goods to their refpetivc 
owners, lie fHa.Il not be chargeable for 
the amount, if he ated bonuji.le, and 
to the bed of his knowledge, and 
there was a real doubt in law whether 
he had or had not a right to fell, Mor- 
ley •is. Stacker, 83 

4. An efcape warrant on the flatute 

1. Ann. c. 6. though it may be grant¬ 
ed to private perfous, mull be executed 
by a confiablc , or other legal off.cor. 
Rich 'V. Doughty, 1 54 

CONTEMPT. 

I. If recently after a perfon has been 
put into poffeffion under an habere fa - 
tins pojfefiionttn, he be forcibly difpof- 
fefled, it is a contempt of the p r ocefs 
of the law, for which the Court will 
grant an attachment, Kingjdalt v. 
Mann, 27 


It is a contempt of Court to fptak 
contemptuoufly on a copy of a writ 
being (hewn to a perfon, although he 
did not know the contents of it, <»r out 
of what court it had iiTeed, Reg. v. 
Crhffi, 44 

3. It is a contempt to charge a prifonv 
in execution for a fine, with a civil 
aSio>i, without leave of ths£ourr. 

Anonymous, 88 

4. 11 is a contempt knowingly to procurtf* 

the arroll of a perfon going to court 
to pie >.d to an indictment, Garib.itdo 
•v. Cag/i'jiii, ^ 90 

5. To hinder a bailiff from arrefling a 

man i, a contempt of Court, Powell -v. 
Ball, 210 

(). A county may be in contempt for 
ciiiobcying an order of the court of 
king’s bench, Reg. <v. Wells, 307 

7. Killing up a writ after it is fealed is a 
contempt, Attunymtnis, 310 

CONTINUANCE. 

1. Parties to a fuit were anciently de¬ 
in andable at every continuance- 'day ,■ 
Staple v. Heyclon , 5. 

z. If there are two defendants, and one 
demurs, and the other pleads to iffue, 
and tt venire facias goes to try the 
iffue and enquire of contingent da¬ 
mages before the day of niji prius, and 
after the lall continuance the plaintiff 
give a rclcafe to the defendant who 
demurred 5 i'hs. If this defendant can 
plead the rtlcalc puis Jar run continu¬ 
ance, 9 

3. Trefpafs for breaking the plaintiff's 

clofe and hunting and killing his rah* 
bits may be laid with a esnttnuando , 
McnJticn v. Alley, 38 

4. if the plaintiff die between the day 

of n ji prius and the day in bank, the 
fail mull be pleaded puis darrein con¬ 
tinuance, Fox v. Tilly, 225 

CONVICTION. 

I . A convi&iun for killing game, dating, 
that the defendant being a dijfolute per¬ 
fon, hunted and killed fo many hares, 

is* 
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is not fufficient, for it muft Ihew that 
he was not qualified, Reg. v. George, 

4 ° 

4 . A conviftion on a penal fhtute muft 
Ihew that the defendant was fummined ; 
and therefore if a convidtinn date 
that ** the defendant Was funimoned, 
** and did, by virtue thereof, aopear 
on Tuefiday the 17th of April,” and 
it appears by thk aimahack, of 
tvhich the Court is bound to tube no¬ 
tice, that the 17th of ripril was on a 
Friday, the con vidtinn lhall be qn.ilhcd ; 
for the time of the lun.mcms being 
impnjJ'.ll, , it is the fame as if toere had 
been no fun,n;jus, Reg. -v. Djcr, 41 

COPYHOLD. 

I. Tn an adYicn on the cafe for diftui-- 
bance of coirmon claimed in right of 
lands, parcel of fuch a manor, it mull 
be dated not only that the lands were 
by cullom held at the will of the lord, 
but a’fo that they were demified and de~ 
mifabk by him to hold of him, &c. 
Croze det •v. Oh’fisld, 20 


not otherwife,” a svrkindIis to 
A. for his own life, and for the lives 
of B. and C. is warranted by the cuf- 
tom, Smartle v, Penh allow, 6 3 

5. An inqdiiition of forcible entry on a 

copyhold edate, alledging that the 
party was feifed of a cuftomary edate 
in fee at the will of the lord, without 
faying that it was demifid and demfable 
at the will of the lord, is bad, Cowper's 
Caff, 90 

6. If a peiffon have five fons, and the 

younged fon die in tile life-time of his 
father, leaving iffue a daughter, and 
the father afterwards purchafc and' 
become feifed, of copyhold lands in the 
nature of Borough Engliflj, the daugh¬ 
ter of the fifth foil lhall, on tbs death 
of her grandfather, inherit thofe lands 
jure repr<fJtntationis, and not the fourth 
furviving foil; for, by the cudom of 
Borough Englijh, the younged fon and 
his reprefientntives arc a3 much heirs to 
the Borough Englijh lands as an eldeft 
fon and his reprefentati ves are heirs to 
land defcendible at the common law* 
Clement v. Scudamore, 120 


3. **lhit if a declaration date, that the 
plaintiff was fitfied of lands parcel of 
Inch a manor, and that he held them 
by copy of court roll as rf-cudomary 
tenant according to the cujiom of the 
faiJ manor, and that he had in refprdt 
thereof, a right of common by cudom 
on fuch a part of the manor; the 
omiflion of luring that the lands acre 
held at the will fithe lord is cured by 
a -verdict ; for as they are a’lcdgcd to 
fc t pcffd of the mc.'tzr, they diall th»n 

.Jhenmterdcd to be copyhold, Cro a d.r 
v. Ohfidd, 1 9 

3. If “V copyholder of one manor has 
coinmbn in the wades of another ma¬ 
nor, he muft preferibe in the name t f 
his lord, and lay that the lord of that 
manor whereof he is a copyholder, 
ufed time out of mind to have com¬ 
mon for him and his copyholders, 
Crowder v. Oldfield, 20 

4.. If the cudom of a manor be, that the 
lord may grant copyhold eftates “ to 
** three perfons, habendum to them fuc- 
" ceffiyely as they diall be named and 

G g 


CORPORATIONS. 

1. A corporation cannot make a bye-law 

infii&ing a pena’ty on any perion who 
lhall employ a porter not free of the 
potters company ; but they may make 
a bye-’aw, that none but a freeman 
lhall do porterage work, Cudden v. 
JjUhb, 123 

2. ifo a corporation may make a bye¬ 
law middling a penalty, that foreigners 
when they fi ll goods lhall weigh them 
at the city beam, Cudden <y. Provofl, 

fgjfefeL 12 3 

3. A private corporationor company 

can only make bye-laws to bind their 
own members, and touching matters 
th.tt concern the regulation of the 
trade or other affairs of the company ; 
but the corporations of great cities and 
town* may make bye-laws for the 
better ordering and managing fuch 
town, Cudden v. kjlwick, 124, 

4. If a power be granted by charter to 
a corporation exercifmg a particular 

a trade 
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trade in m particular place, to make 
bye-iawa for the government of all 
perfoas exercifing that trade in that 
place, the corporation is enabled td 
make bye-laws binding as well on 
perfbns exercifing that trade who are 
not numbers of the corporation, as 
on thofe who are, Buttbtrs Company v. 
Mony, 124. not is 

5. A corporation aggregate cannot be 

declared againft as in tufiodid ma- 
rtfchalli. Anonymous, r >83 

6. A prefeription ** that time out of 

** mind fuch a corporation did re- 
" pair the aiJU of a church, rations tu - 
•* jus the mayor and* aldermen fat 
•« there,” is well pleaded, Jactb v. 
Dallof ' 23 1 

CORONER. 

If there be two coroners, and one of 
them, who is infolvent, fufter an ef- 
cape, yet the other (hall not be 
charged. Anonymous, 38 

COSTS. 

V. Cofts are not allowed upon a re - 
pleader ; but upon the amendment of 
a plea in paper, the party is intitled to 
cofts, Staple v. Hey den, 3 

3. In debt upon bond, the plaintiff ihaU 
have whatever colls he has been in 
anywife put to, Bur ridge v. Forttfeuo, 

60 

3. A defendant (hall not have cofts upon 

a judgment in bis favour on a demurrer 
to a plea in abatement. Garden v. 
Exon, 88 

4. If a wife be made executrix, and the 
hufband and wife bring an altion as 
executor for money had and received 
to their ufe in right of the wife, yet 
they fhall pay cofts on being non- 
futted ; for the receipt being after the 

' death of the tellator, the caufe of 
aftion arofe in their own time, and 
therefore it was not neceflary td waive 
the wife's execution, Jenkins w. Ebim.be, 

9a. 181 

5. In trover for goods, the firft connt 
dated the trover and converfion in the 


time of the teftator; the fecond count 
ftated the trover in the time of the 
teftator and the converfion afterwards; 
and the third count was for a trover 
and converfion after the death of .the 
teftator; the plaintiffs were non* 
fuited, but the only evidence at the 
trial was applicable to the firft count; 
and the Court held that the plaintiffs 
in this cafe were not liable to cofls, 
Cockerell v. Moody, 92 notis 

6. If a bill be filed againft an attorney 
• in Vacation, other than to avoid the 

ftatute of Limitations, the plaintiff will 
not be allowed his cofts, if the aftion 
be fettled before the enfuing Term, 

106 notis 

7. A judgment being arrefted in /tire 
facias will not intitle the defendant 
to cofts under the ftatute 8. and 9. 
Will. 3. c. II. Adams v.Savage, 1 ^ 7 . 

8. If a defendant has appeared to, or 

pleaded in abatement of a feire facias, 
he fhall have no cofts, although the 
writ be quafhed on the motion of the 
plaintiff; but if there be no appear¬ 
ance entered or plea pleaded, the 
plaintiff, in fuch cafe, fhall pay cofts, 
Fockhngton v. Peck, 137 notis 

9. The ftatute 8. and 9. Will. 3. c. 11. 

only excludes accidental trefpaffes 
from full cofts. Dove v. Smith t 153 

10. In what cafes arbitrators mayaward 

cofts, Wintun <v. Garlick, 195 

11. In ejeftment, the attorney is liable 

to cofts where the plaintiff is nominal, 
Abtossymous, 309 

COVENANT. 

1. In covenant for quiet enjoym&t, the 

defendant may plead, that he entered 
•* to di ft rain, ahfque hoe that fhe oufted 
him of the premiles,” without faying 
“ or any part thereofWhite «, Modi- 
nasn, 150 

2. If an afftion of covenant he brought 

by an apprentice againft his mailer, 
the defendant cannot, without firft 
praying oyer of the Indenture, plead 
that die covenants therein are per¬ 
formed, /sums v, Mqfdy, 153 

3. In 
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3. In sn action of debt on bond for per¬ 
formance of covenants, the defendant 
in pleading 11 covenants performed” 
muft (hew the indenture from the 
counterpart. Cook v. Remington , 237 

4 . Covenant lies againft hufband and 
wife upon 2 demise to her dum Jala, 

239 


COUNTY. 

X. The whole county is of common right 
bound ro repair bridges and highways, 
Reg. v, Wtils, 307 

2. A county may be in contempt fordif- 
obeying an order of the court of king’s 
bench, 307 

&irTvBlCTM ENT,HIGHWAY,BRIDGES, 

OjU>ER,AtT AC HM2NT,Coti TEMPT. 

COUNSELLOR. 

1. A eoun/ellor at laiv may commit extor¬ 

tion in his profclfion ; and, being a 
kind of miniller of jufticc, may, as 
fuch, be punilhcd for mifbehaviour, 
Anonymous , I 37 

2. If an attorney be made a tounfel , yet 

that will not difcharge him from be¬ 
ing an attorney, 137 

COURTS. 

1. If a declaration in an inferior court 
alledge it to be a court J'ecundum legem 
tnetcatoriam, without (hewing it curia 
Jiapul*, it (hail be intended a common 
inferior court, Evans v. Roberts, 61 

2. Arttnit of error directed to the judge 

—''Bran inferior court to remove a record 

eoram nobis, without naming him, is 
goo 4 t although the record was before 
his predecclTor, Evans v. Robots, ib. 

3. A j unification in trefpals, by virtue 

of proccfs from an inferior court, Hat¬ 
ing, that the court was held under 
letters patent , and by cujiom , is repug¬ 
nant. Brigs v* Collingjon, 70 

4 . Sincere, In an adion for an efcape 
from cuilody under proccfs of an infe¬ 
rior court, whether it be necelfary to 
(late in the declaration, hy what au¬ 
thority the court was held, Micbcijm 

Ctewfy, 7 a 


$.Sincere, Whether the court of cemmif- 
ftoners of the board of green cloth can 
commit *• to the porter of the verge,** 
Elder ton's Cafe, 73 

6. Courts muft, ex nfttio, take notice of 

the days on which writs arc made re¬ 
turnable, Brough v, Perkins , 81 

7. An inferior court cannot entertain 

feverai a&ions for the fame caufe, in 
order to obtain ju ril'd ittion, Catch - 
made's Cafe, 91 

8. Acourr, whether fu^erior or inferior, 

cannot be oufted of its junfJidion by 
plea* until fuch plea be verified on 
oath, and tendered in perfon during 
the fitting of the court. Sparks v. 
Wood, • 146 

9. The eeelefiaftical courts have jurif- 

di&ion in all matrimonial caufe3, Col¬ 
lins v . Jffot, 156 

xo. The eeelefiaftical court may proceed 
on the ftature 1. Eliz. c. a. f. 14. 
againft a man, for not going to his 
parilh-church on a Sunday,arid for not 
receiving the facrament at Eafter , 
Britton v, Standijh, 188 

ix. A fpiritual perfon may fue in the 
eeelefiaftical court fora penjion, though 
not originally granted or confirmed 
by the ordinary, Parker v. Clerk, 

*53 


CUSTOM. 

x. S>u*ere, Whether, on a cufiom of a 
corporation, that no perfon who has 
not lerved (even years to a trade, or 
been made free of fome guild therein, 
a perfon can be fued for exercifing 
fuch trade within the corporation, 
Mqycr of IP’mcheJler v. H Hks, 21 

2. A cuilom may be tried in a feigned 

allion, 90 

3. The cuftoir. of Borough Englijh that 

the lands (hall dclcend to the younger 
child of the intieritor, (lands in the 
plac* of the mode of defeent, with re- 
fpt-cl to lands, at common law, Cle- 
rn. nt v. Scudamore, 121 

4. But a cufioni within a manor that 
lands (lull defeend to the eldeft fijier, 
where there is nc.ther a fon, nor a 

G g 3 daughter. 
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daughter, does not extend to an tU‘Ji 
niece, but the lands mull dcfcend 
according to the rules of the com men 
law, in default of fuch ion, daughter, 
and niece, Goodwin v, spray, jza 

n>tis 

5. In what manner an immemorial cuftom 
mud be pleaded, Pbips v. Jaekfon, 306 


D- 

DAMAGES. ‘ 

• 

1. On a demurrer to a jollification in 

trefpafs, and conditional damages 
taken, if entire damages be aflefied, 
and any of the trefpaffes are ill laid, 
the judgment {hall be arrelled as to 
the whole, Jcfe v. Mills , 14 

2. 1 f trefpafs beagainit two or more, and 

one demur , and another plead to tjJ'ue, 
the damages allciicd upon th tjj:tc 
(hall affect him that demurred, if the 
demurrer be ruled a fair, if him, Lceuaid 
•v. Stacej, 6 f j 

3. If trefpafs be for breaking a houfe, 

and entering into a clofe, ag.itill cue 
who pleads not guilty as to one, and de¬ 
murs as to the other, the jury mull find 
damages feverally for the not guilty, 
and conditionally upon the demurrer, 
Leonardv. Stacy , 6 <j 

4 . On a bond conditioned to account for 
monies to be received, damages may 
be recovered beyond the amount of 
the penalty. Lord Lonjdale v. Church , 

102 notis 

jf. A defendant in replevin need net pray 
damages, either upon an avowry-or a 
plea, Crojfe v. Biljon, 4 103 

6. If an a&ion be brought for calling a 

woman ** whored* and there are alfo 
other words dated which arc actionable, 
the judgment lhall be arretled.if entire 
damages be given, although tliCcidtion- 
able words are laid with a per quod. 
Graves v. Blancbitt, 148 

7. In debt on a fingle bond, the jury 

may give the amount of interell due <n 
damages, Qjbmn v. Hojier , 167 


DEBT. 

1. If money be devifed out of lands, tha 

devilee may have an a&ion of debt 
agaiuil the owner of the land for the 
money, upon the ilatute 32. Hen. 8. 
c. 1. of Wills, Anonytnosis, 27 

2. If a plaintiff recover againd an admi- 

niilrator, and die, his executor may 
maintain debt on the judgment, upon a 
fuggeftion of a dev aft av it by the de¬ 
fendant in the life-time of the execu¬ 
tor, Berwick v. Andrews, 126 

3. Debt lies in the king’s bench cn a re¬ 

cognizance of bail taken in the common 
pleas. Shuttle v. IVood, 133* 

4. Form of declaring in debt on a recog¬ 

nizance againd bail. Parkins v. Chat1 
her ton, 159 

5. Debt for rent may be brought by 
a IrJJor againft a IrJJee in the courts at 
14 ejtminjter, on a demife of lands in 
Jamaica ; for the action is, in thi$ 
cafe, on the privity of coat rod, which 
is iranfitury, and not on the privity of 
eft ate , which is local, li'ej v. Tally, 

* ? 9 + 

0 . In debt by an adminidrator on a 
bond againd an heir, he need not lliew 
bow the defendant i? heir, Denham v. 
Ste-venjon, 241 

7. In debt o.n bond for 107I. if the de¬ 

fendant after oyer plead that he wa^ 
indebted to the plaintiff in 92!. 5s. 9d. 
and that the bond was given upon a 
ufurious contract, the plaintiff may re- 
ply that it was for a juft debt, and 
tiaveife the corrupt agreement, with¬ 
out (hewing how much the ju»Jr debt 
was, VtUars v. Cary, * 303 

8. A plaint in debt, “ A. contains of 

“ B. i3c. of a plea that he render to 
** him 60I. of lawful money. Seed* 
without faying, “ which he owes ta 
“ him, and unjuftly detains,” is bad, 
Woodcock v. Morgan , 306' 

DECLARATION. 

I. If a declaration be of Michaelmas 
Ttrm generally, and the fa& is laid to 
be on the fifteenth of November, and 
fo the adtion brought before the caufe 
of adlion arofe, yet if, on examination, 
jt appear, that the declaration was in 
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fafl after the fifteenth of November, 
It (hall be fet right, Wiat $ui Tam v. 
Ay land, 33 

2. A declaration cannot be well deli¬ 
vered at the cjjict, if the attorney for the 
defendant i» well known, but it malt 
be pcrfonally delivered to him, Anony¬ 
mous , 153 

DEED. 

1. A deed in which the y, <ir of the king 
is certain is good, although the year of 
Our Lord is mi Aiken, Ford v. Grey, 

45 

2. An indorfement made after the fealing 

and delivery of a deed is a new deed. 
Cook v. Remington , 2l^ 

default. 

1. In a real adlion, if the tenant make 

default on the original , that is befote 
appearance, the demandant (hall have a 
grand cape ; and if the tenant do not 
fyve his default,the demandanttnay fign 
final judgment on the return of the 
grand cape, or he may rcleafe the de¬ 
fault, and continue the fuit by further 
jJPBtefs, Staple v. Heydon, $ 

2. If the tenant in a real a£Hon make 

default after appearance, the petit cape 
fhall iflue ; and, if the default be not 
faved, judgment may be figned. Staple 
•v. Hey don, \b. 

3. On a default made by a tenant in a 

real aflion, at njiprint the postea is 
marked, but the default is not re¬ 
corded, ib. 

4. Bupbdef mlt at nifi prius in a perfonal 
-action is always recorded, and therefore 

there is no further procefs to bring the 
defendant into court on the default be¬ 
ing relesfed, ib, 

5. After iffuc joined in a perfonal cUlion, 

the defendant fhall have but one ejjoin 
and one default, and this mutt be at the 
firil continuance after ifiue, ib. 

6 . If a defendant imparl in a perfonal 
action, and do not appear at the day 
given, the default is peremptory, and 

-~+final judgment (hall be given again ft 
him/although the imparlance be on a 
plea in abatement, or on a release 
pleaded, and a demurrer ; and if after 
(iicti default a further day ihould be 


given, the proceedings will be errone¬ 
ous, Staple v. Heydon, £ 

7. Whcrc-cver.in a real a&ion, the de-' 
fault is liveable, fo that a grand or 
petit cape (hall go ? there, in a perfonal 
action, a default is not peremptory, 6 

S. In debt, if the defendant come in upon 
the exigent, and the plaintift' pray a 
day, and the defendant make default, 
procefs (hall go to bring him in ; but 
if the default had been to the writ, 
judgmentfliould be given on the de¬ 
fault, ib, 

9. 1 f default be after demurrer, on a day 
given it (hall be peremptory, by 
Ho t T ,Ch:ef Juftice,Staple v.Heydon, 8 

10. In a writ of annuity , and ig a writ 

J'e&a ad tnolendinum , if the defendant 
make default, there (hall be a difiringas 
to afford him an opportunity of faving 
his default, for thefe are in the nature 
of real a&ions, 9 

11. A default in a real aflion at the 

day of nifi prius is the fame as at a day 
in bank, ip, 

DEMAND. 

The difference where a duty is payable 
on demand, and where it is no duty un¬ 
til demand made, Harwood v. Turber- 
ntille, 20Q 

DEMURRER. 

1. The Court will allow amendments 

upon payment of cofts after demurrer 
joined, where the pleadings are in pa* 
per, Godolpbin v. Tudor, 38, 

2. The different kinds of demurrers, 

Ehvis v . Loot be, 1 18 

^ D E O D A N D. 

The wheel of a forge , or mill, cannot be 
a deodand , for being fixed tp the free¬ 
hold, it caunpt move to the dearth of a 
perfon, Reg. v. Wheeler, jgy 

departure. 

1, If a day that is not material be laid ia 
a declaration, and the defendant by his 
plea make it material, and then the, 
plaintiff in his replication varies from 
the day in the declaration, it will be a 
departure ; otherwife if the day had 

G g 4 not 
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not been made material by the plea, 

‘ Anonymous, llg 

9, In debt on a recognizance againft bail, 
if the defendant plead “ no emf'tas 
*• againft the principal," and the plain* 
tiff reply ** a capias prout patet per 
«* rtcordum," a rejoinder, that 
«« a writ of error was allowed before 
the return of the capias ,*’is a departure 
from the plea. Parkins <v. Wonl- 
tajiast, 139 

DEVISE.' 

X, If money be denied to be paid out of 
certain lands, the devifee (hail have an 
aitiun of debt for it againft the* owner 
of the lands. Anonymous , %f 

A tellator being feifed of certain 
fee-farm rents , of lands, and of mines, 
devifes his lamb to A. for life, with 
remainder in tail; and all his mines 
pnd 5000I. to his fenin-lavv B, ; *• aH 
*' which I give and devife to B, his 
executors and affigns, together with 
** all my plate and jewels, and all my 
oiler efiatc, real and perfonal, not 
“ oiherwife difpofed of, to be given 
*5 bp him to bit children, as he jhall 
think convenient, l folely trufting to 
V his bo near and di/cretion that he will 
** give them futb frovijian as will be 
‘f ntctjjarp for them ; and whereas I 
*f have contra&ed for the fale of my 
»' fee farm rents, «ny will is, that if my 
debts (hall not be fati shed out of my 
'* other ellate my executors (whereof 
u B. was one) ftall and may (el) fome 
** part or all of them for the payment 
** thereof, notwit hftanding the rents 
•* are not deviled by this my la ft 
** will }** and it was held, that .the 
inheritance of the foff arm rents paifed 
to JS. by the wo*ds ** all tpy real and 
** perfonal ellate j" for the, word 
•f rfiate'* is genus ftneralijimnsn, and 
inc tides all things, real, perfonal, as>4 
mixed, C ouateft of Bridpue^ttr it. Duke 
of Bolton , ip6 

3. Jf a tellator give hjs executor ppwer to 
fell his eftate forbaypsem of fos^ebts, 
the executor has r only a bare authori- 
ty, but cws pot tajte the eftate, 1 %% 

4, By a devife of a man's M eftatr, real 
“ *nd pfffbfial,*? •freehold wUlpafc 


if the words are not accompanied with 
other particular words which exprefa 
a fpecies of an inferior nature, and 
which can only extend to a chattel ; 
for in foch cafe the generality of. the 
word ** tflatt" (ball oe reftrained and 
explained by the precedent particular 
words, 108 

5. A will, when the intention of the tef- 

tator is clear, is as much to be favoored ■ 
as an heir at law, Anonymous , 133 

6. But if the intention of the teftator be 

ever fo apparent, the heir at law will 
inherit, unlefs the eftate is completely 
difpofed of to anotber'perfon. Den v, 
Ctf/kin, ih, 

7. On a devife to an heir at law, paying 
fuch and fuch legacies, &c. and for 
default thereof remainder over ; the 
heir, until default made, is in by dtf- 
cent, and the other's intereft is by way 
of executory devife. Anonymous, 24 1 

DISCONTINUANCE. 

In an information filed ex officio, if the 
venire facias be returnable on Monday 
after three weeks of St, Michael * snd 
the dijlringas awarded on the roll with 
a niff prius on Saturday after the mor¬ 
row of All Souls, and the dijlringas be 
tefled the day after the return of the 
venire facias , it is a difcontinuauce of 
procefs, Reg. v. Tutchin , 2^9 

DISSENTER; 

j. Previous to the 10. Anne, c. 3. 4 
difj'tnttr might be profecuted in the 
county in which he refided^ 
qualified in another, Peat’s Cafe , a 2'$“* 

a. But by io. Anne, c. 3. f. g. jf a 
difentiug minifttr be quali fied accord! t g 
to the toleration act, he may 
pdictate in any congregation, although 
tha fame be not in the county in which 
he was qualified, >39. notit 

3. A mandamus will not lie to the joiliccs 
of peace tp fuffer a diffenting min der 
to preach in a licenced meeting-houfe. 

Peat’s Cafe, z<8 

‘ * ^ . 

4. In what mgpner the qualification qr a 

' diffenting- miniftcr frail be iprolled, 

Peat’s Cafe, ih , 

DISTRESS, 
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DISTRESS. 

I If a con (table under a warrant of 
diftrefs levies and /tilt good*, but af¬ 
terwards, under an idea that he bad 
no right to fell, he undoes the fale, 
and retlores the money to the buyer, 
and the goods to the owner, the Court 
will not grant a mandamus to compel 
him to pay the money, Morlty v. 
Stacker , 83 

2. A liatute direfling a penalty to be 

levied by diftrefs, means by diftrefs and 
/ale. Mar ley v. Stacker, 83 

3. Goods diftrained cannot be fold open 

credit, ib* 

4. A warrant of diftrefs need not be re¬ 
turned, tb. 

j. If a diftrefs under a penal ftatute be 
begun, a removal of the conviflion by 
certiorari (hall not impede the com¬ 
pletion of it, Morley v. Stacker , ib. 

6. If a leffor be bound to repair fences, 

he cannot diftrain the cattle of a 
/ranger that have ftrayed into the land 
by rcafm of his neglefl to repair 
||gm, Elmore v. fucker , 198 

7. A poor's-rate cannot be diftrained f.r 

by a warrant ifliied before it is due, 
%racy v. Talbot, 214 

8. A diftrefs may be made for a quar¬ 

ter's rate before the end of the quar¬ 
ter, Tracy v. Talbot, ib. 

9. A parifli-rate may be diftrained for 

in a different parijb in the fame county, 
Tracy v. Talbot, 2 15 

10. In an aflion on the ftatute a. Will. 

Iftary, C. 5. for refeu ng a dif¬ 
trefs, if the plaintiff (late that he was 
faffed in fee of the premifrs, and de- 
mil^ them by parol for a year, and 
fo from year to year, he mud prove the 
feifin in fee \ but he need not cither 
ftatc or prove that he gave warning. 
Pod v. Monger, 2 15 

j j. If a landlord feisc upon fome goods 
as a diftrefs, in the name of all the 
goods in the houfe, it will be a good 
leisure of all, Dod v. Monger, a 16 
Within what time goods dillra-ncd 
for rent-arrear mult be removed, Drd 
y, Monger, ib. 


13. If a landlord has feked goods as « 
diftrefs for rent, and quitted them two 
intervening nights, the retaking of 
them is not a refeue within 2. Will, 
and Mary, c. 5. Dodv. Monger, 214 

14. If 2 landlord diftrain barrels of beer, 

and draws beer out of the barrels, he 
is a trefpaffer ab initio, ib. 

13. But by 11. Geo. 2, c. 19. diftreffes 
for rent (hall not be deemed unlawful 
for any irregularity or unlawful a£l 
afterwards, nor the party deemed a 
trefpaffer ab initio, * 216 notie 

DUCKING. 

Ducking is the fegal puniihment for being 
a common fold, Reg. v. Foley ^ 1C 


E. 

EJECTMENT. 

1. If an attorney procure a declaration 

in ejectment to be delivered to a per- 
fon fent upon the premifes for the pmv 
pofe of reprefenting the tenant in 
poffeflion, and afterwards, upon the 
Common affidavit of ferv.ee, obtain 2 
fraudulent judgment again ft the cafual 
ejeflor, ami thereby turn the real te¬ 
nant fraudulently out of poffeftion, yet 
the Court will not grant an attach¬ 
ment in the firft inftance. Holder/affe 
< 0 . Saunders, 16 

2. I’ofleifion muft he afluslly delivered 

to a plaintiff in rjcflment under (he 
writ of knl ere Jacias, or the writ is 
not com plea 1 ly executed; and on its 
being returned, and the circ urn (lances 
(laved, the Court wi 1 grant a new 
writ, Ki’gsdale <v. Mann, *7 

3. In ejeflment, thepefuftion of one 

joint-tenant is the pcfidlion of the 
other, fo <is to prevent .he ftatute of 
Limita.ioni, Ford ■v . Grey, 44 

4. In ej cf r-ir-nt, if the tenant be tricked 

on: ot r .iflWiion, the Court wi ! i order 
re dilution, and cr.nni.it the parties to 
anfwer interrogatories. Sounder* v. 
Mtiluijb , 73 

.5. In 
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5. In ejeQment, tie term fliall not be en¬ 

larged without confent, though the 
pLintiff was prevented by injunflion 
from proceeding within the time. 
Anonymous, 1 3 ° 

6 . An ejcftment in Ireland frr " a kntave 
** if land,’* is good ; for it is a deno¬ 
mination of quantity well known in 
that kingdom, Heim* v. Hancock, 140 

7. The venue in cjc&ment mull be 

where the land lies. Anonymous , 222 

8. If there be judgment iii ejectment 

for two mtjjuages, a jcire facias to re¬ 
vive it, reciting a judgment for one 
mrjj'uage only, cannot be amended ; 
but th'e plaintiff may take out a new 
Writ, Williams v.HcJhinj, 310 

r 

ERROR. 

ft. It is error to award a repleader where 
it ought not to iffue, or to refufe it 
where it ought to iffue. Staple v. Hey- 
don, 2 

*. In anr aflion in an inferior court, if 
(he defendant on being effoined make 
default, and a further term be given, 
the proceedings are erroneous, for, on 

■'the default, final judgment cn'Mit to 
have been given. Staple v. IhyJcn, 5 

3. If, at a day given upon a writ of 

error, the defendant make det "alt, 
the writ of error may go on, anu the 
judgment be ailiruitd. Staple v. Ilrx- 
Jon, 1 o 

4 . Daii mulT be fled on a writ of crr«r 

being brought in the king’s b.-rnch on 
a judgment m debt on bond obtained 
jr> the court of common picas, S1.1t/v. 
Jiracr, 38 

5. If two fuitnrs bring a writ of error, 
and upon the J.'trs facias make two 
artorr.ies, and one of'me atic:i'.:i ,|i ci- 
figns error, on which the defendants 
lake iffue, and t.:cn the other ntto-ney 
pleads in abatement of the writ, there 
cunroc afterwards be a fevcrance. 
Sleep heard and Bailey v. Orchard, 40 

6 l A writ of error dire&ed to the .fudge 
' ef an inferior court, to remove a re- 
co d cor am veils, without naming him, 
is gpol, although the record was be¬ 
fore bis predeceffor, Evans v, Roberts , 

6t 


7. To a wr't of error to an inferior 

court the Judge may return that thero 
came another writ of error to him be¬ 
fore that writ, bearing the fame tefte 
and return, Evans v. Roberts , ' 61 

8. If want of an original be afligned for 
error, and a releafe be pleaded, yet 
a certiorari to inform the Court whe¬ 
ther there was any original or not, may 
be awarded in the fame manner ns if 
** in nttHo ijl erratum** had been 
pleaded ; but the party cannot de¬ 
mand it of right, Carlton v. Mortagh, 

113. 206 

9. The allowani e of a writ of error is 
of itfelt a fupcrjedt.u, and the fervica 
of it is only to bring the party into 
contempt, 'Jacques v. Nixon, 130 

10. A record in trefpnfs vi et armis is 

not removed by a writ of error on a 
judgment in treipais on the cafe, Kent 
- - 138 

11. The mifprifion of the clerk in mak¬ 

ing out a writ of error may be amend¬ 
ed, Real’s Cafe, ib. 

12. A writ of error cannot be quaJJjfd 
until it is entered on the roll,. ib . 

13. On a wiit of error on a judgment 

from Wales, a certioraii to inform the 
Court may iffue, although the recoid 
has been befute amended, Lewis v. 
Jones, ib. 

14 If the want of an original be afligned 
tor error, and the defendant appears 
and alledges diminution, and, upon a 
certiorari granted, a variant original 
be certified, yet he may, z*zday 
gi-veu, fuggreft a right originaloPStm^ 
iher Term, and have another writ of 
certiorari thereon ) but there qjufi be 
previous notice to the plaintiff of this 
luggellion, and the ne w certiorari muff 
be piled in the olHce, or the proceed¬ 
ings will be iiregular, Burnaby v. 
Sunderfn, 174 

15. To a writ of error on a judgment 
for being a common jcold, the de¬ 
fendant mutt affign error in perfon, 
Reg. v. Foxby, 

16. T^e mod ufual way of bringing a 
writ of error upon an indictment, is 
to remove the record into the crown- 

ofitcq 



A TABLE OF PRINCIPAL MATTERS. 


office by certiorari, I"-! tb.’r to f.:<* out 
a writ of error coram nobis, Reg. v. 
Fox by, *78 

\y. On a writ of error on an indidm.nt 
for being a common field, if the de¬ 
fendant be fo ill that (he cannot aflign 
error in perfon, the Court, on affida¬ 
vit, will enlarge the time, Reg. v. 
Foxby, 213 

18. If the record be not certified on the 
return of a writ of .error, the party 
may take out execution. Anonymous, 

221 

ly. Error of a judgment in the marihaPa 
court, Stauyon v. Davis, 223 

so. On a writ of error, and bail put in, 
the defendant has'/ evenly days to except 
again!! the bail, which exception ought 
to be entered in the clerk of the errors 
bool;. Gibbon v. Dove, 230 

21. In error on a judgment in debt, if 
the defendant plead f ‘ releafe of er- 
“ Tors,” the plaintiff cannot reply 
that the releafe was of errois in ano¬ 
ther judgment, and traverfe its appli¬ 
cation to the judgment in quellion, 
Uavenantv. Rtfitr, 236 

?z. Upon .1 writ of error, if the clerk 
below will certify the record wrong, 
an action on the cafe will lie again!! 
him for it ; and it he make no return, 
the plaintiff may have a writ de exscu- 
tiont judicii out of chancery. Anony¬ 
mous, 24$ 

S3. If a writ of enquiry be returnable 
ires Trinitatis, which is on a Sunday, 
andj^returnedto have been executed 
on the fucceeding day, Monday, the 
judgment founded thereon is errone¬ 
ous^ and the Court will take notice 
of this defed judicially, although there 
be no writ of error, and although it 
be not affigned for error on the record, 
Davy v. Salter, 251 


ESCAPE. 

f. If a prisoner for debt efcape, and be' 
‘ re-taken on an cfcape-warrant, the 
-'* > ~>«4?ourt will not difeharge him on his 
bringing the money into court. Ho - 
(berjbfll v, Bovjs, 21 


In di*bt on bond, if the plaintiff be s 
pakT.cr in the E'eet, ana is taken and 
re-committed on an efcape-warrant, 
and the defendant make an affidavit, 
that notiiing is due, he, the defendant, 
(hall be difeharged on common bail ; 
for as the commitment of the defendant 
on the efcape-warrant is a commit¬ 
ment in execution, and he is thereby 
prevented from going before a Judge 
at chambers to contradid tne de¬ 
fendant’^ affidavit, it (hall be taken to 
be true, the inability of the plaintiff 
proceeding from his own wrong. 
Collar v. Martin, 63 

3. If a perfon committed on an excom¬ 
municato capiendo efcape, a new writ 
fhall iffue if the fhcriff hav£ not re¬ 
turned the old writ, or the party been 
removed by habeas corpus,Reg. v. Ball, 

79 

4. A prifoner who has cfcaped may be 
re-taken on a Si nday, eitner by the 
officer on frejh purfuit , or by virtue of 
an eft ape warrant, Parker v. Mere, 95 

5. But if A. he arretted at the fuit of B. 
and be dlfclwrged by the fheriff*s not 
knowing that there was a detainer 
again!! him f t the fuit of C. and be ar¬ 
retted on the Sunday following at the 
fuit of C. this is an original taking, and 
not a re-tukirg after an efcape ; and 
therefore he ihall be dildiarged from 
this arreft by virtue of 29. Car. z. 
C. 7. Atkinfm v. Jamefon, 95 notit 

6. An adion for an efcape from the 

Compter mutt be brought againft both 
the fhe rifts, Anonymous, 96 

7. An efcape-warrant granted on the 

1. Anne, c. 6. mutt be executed by 
a ccnflaUe or other legal officer ; and 
tiiv-ifforc, although iuch a warrant 
may be granted to private perfons , yet 
if executed by them, the party fhall 
not, purfuant to the ftatute, be com¬ 
mitted to the common gaol, but to the 
prifon from whence he cfcaped. Rich 
v. Doughty, 1 $4 

8 . There can be no efcape, unlefs the 

party has been, legally arretted, Otnner 
v. Sparks , 174 

9. A 
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9. A prifoner fuffered voluntarily to 
e&ape by one marshal, may, on a 
voluntary furrender, be lawfully de¬ 
tained by his fucceiTor, Grant v. 
Soothers, 183 

to* A fheriff is not liable for an efcapc, 
anlefs the prifoner was legally deli¬ 
vered to him hy the former Iheriif, 
or legally arrefted hy his own officers, 

183 net is 

Si. The voluntary return of a prifoner 
who has cfcapwl is, if before adlion 
brought, equal to a re-taking upon 
frefh purfait, 183 noth 

iz. A bond given to favc a gaolef Jiarm- 
Je& againlt puft e/apes ft good, but not 
againit future efeupes, Fox v. Tilly, 

«5 

Ij.Tf a principal be committed to a tip- 
ffaff on a i'urrrndcr at a Judge’s cham¬ 
bers, and eicapes, the bail are liable. 
Anonymous, 239 

14. Jf a prifoner in cuftody of the 
marshal onmfne proccfs efcape, and 
bring re-taken on an ctcape-warrant 
tinder the l. Anne, c. 6. is committed 
to New cats, and cl. {charged there¬ 
from on his entering into an agree¬ 
ment with and by the confcnt of his 
creditor, he cannot be re-taken on a 
fccurr' efcape-warrant for not per¬ 
forming his agreement, or detained on 
his being afterwards in the cuftody of 
the marshal at the fuit of another 
Creditor, 'hi [den y. Parfriman , 254 

ESCROW. 

In what cafes a written obligation deli¬ 
vered as an efcrcnv (hall become a deed , 
Bujhtl v. P'ajmore, 2 \J 

ESTATE. ^ 

f. The word " ejlate ” is genus genera- 
lijjfnn n, prrdicaldc of two fpecies that 
have their difference whereby they 
ore divided, viz. real ejlate and per- 
f.nal ejlate, *107 ’ 

2. Real estate is genusfuhalternum, 

and its fpecies arc real eilate in fee, 
and real eftate far life, ib. 

3. Personal estate is alfo a general 
term, confiding of two fpccics, chattel 


real and chattel perfonal; bnt the 
ipecies ** chattel real” is not becaufe 
it is a real eftate, but becaufe it has a 
real extraction, 107 

4. The word “ ejlate ,* r therefore, com¬ 

prehends both freehold and chattels, 
as well real as perfonal, 108 

5. If a man be feifed in fob, anddevife 

his ejlate, the inheritance (hall pa & 
without any other ptrcumftance to 
manifeft his intent, 109 

ESTOPPEL. 

If judgment be obtained in Miehaetmas 
Term, and a feire facias be brought 
t lereon againft the terre-tenants re¬ 
turned, and On** 4 mnl tiel record 9 * 
pleaded judgment is given for the 
plaintiff, and an tlegit fued out, and an 
ejectment brought upon tbe # tlegit, 
and it is found by fpecial verdfft that 
the feire facias recited a judgment of 
Trinity Term ; this, if difooverfid on 
the trial of the ifine of ** nnl tiel re- 
“ cord,” null prevail as a failure 
of record $ but after the fait has 
been judicially tried and afeertaeaed, 
the terre-tenants teamed are estop- 
pep by the award of execution on the 
judgment in the feire facias from tak¬ 
ing advantage of this variance; and 
ib are the tern-tenants not returned, if 
they do not fhew a title paramount to 
the judgment in the feire facias , Tre- 
yi'van <v. Lawrence, 256 

EVIDENCE. 

1. If a declaration in trefpafs*fer en¬ 

tering a wood, cutting fo many loads 
of timber, and carrying them away, 
be laid with a continuando as^o the 
cutting, it is bad as to that part of 
the trcfpafs, and therefore on the 
trial, the Judge ought nqt to fuffes any 
thing to oe given in evidence but the 
firft aft, Monckton <v. AJhley, 40 

2. In eje&ment, in proving an entry 

and claim, it is neceffary to prove tho 
claim to be upon the land, and alfq 
that it was made astirno clasna. 
Ford v. Gr-.y, 44 

3. The recital of a leafo in a deed of 
rclcai'c, is good evidence of a Icafe 

againft 
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againft the rcicafor, and thofe that 
claim under him, 44 

4. In eje&ment, if a fine be produced 

but no deed declaring the ufes, a deed 
reciting a deed of limitation to ufes, 
may be read in evidence, and on proof 
that the deed recited once exifled and 
is loft, fuch recital is good evidence of 
its contents, Ford v. Grey, 45 

5. If a ftatute iaflift a penalty on every 

perion in whofe cuftody game is found, 
the party cannot be convifted with¬ 
out its being proved that it was in his 
cuftody, Reg. v. George, 57 

6. Defendants under a fimul cum in an 
aftion of trefpfs may be witnelfes 
for the plaintiffs, if no evidence is 
given againft them, Leonard v. Stacey, 

69 

7. If a mailer bring an a&ion of cove¬ 

nant againft his apprentice for leaving 
his fervice at fuch a time, and the 
defendant juftifies by virtue of a //- 
cencT, the matter cannot give evidence 
of a leaving him at another time. 
Anonymous, JO 

I. T 4e days on which writs are made 
returnable need not be proved, for 
the Court is bound to take notice of 
them, 81 

p. The cop y of a warrant of diftrefs is 
good evidence to prove a diftrefs 
made, Morley v. Stacker, 83 

to. A witnefi who attends voluntarily to 
give evidence on a trial is intitlcd to 
his expence^ Anonymous, 140 

tl. In an a&ion-by an executor againft 
a perion who has received money due 
to* the teftator, the original debtor is 
not a competent witneis to prove the 
payd&nt of the money, Chrkv.Dealj, 

151 

la, An order of the court of chancery 
cannot be given in evidence witJio t 
producing a copy of the bill 0.1 which 
it was made, burner v. Nurje, 149 

23. A cotntniiuon out of chancery to 
<■ abut and bound cci tain land, returned 

^ and acquiefced under, and an enjoy- 
"jffent accordingly, is good evidence 
that the land lo bounded is rightly 
bounded, Fumtr v. Nurje, 149 


14. In an a&ion upon a wager, whether 

a decree of the^court of chancery 
would be reverfed on appeal to the 
houfe of lords, a copy of the reverfal 
is Efficient evidence without pro¬ 
ducing the minute book ilfelf, and fuch, 
copy need not be on ftamps, Jones v. 
Randall, 149 nous 

15. A bare commiflion out of chancery, 

though returned, is no evidence at all, 
Turner v. Nurje, 149. 

»6. A copysfrom the crown office of the 
writ and return to mandamus is Ef¬ 
ficient evidence againft the party on 
the trial of an information for a fall'e 
return, Reg. y. Chapman, ijj 

ij. On an information againft a mayor 
for making a falfe return to*a mem- 
damns, it is not ncceffary to prove that 
the'writ was delivered to the mayor. 


* 5 * 

i8.*In debt againft a flieriff for permit¬ 
ting an efcape, the indorfement of 
non eft inventus upon the ca.fa. is Effi¬ 
cient evidence of its having been de«- 
livered to him. Blotch v. Archer, 

152 wait 


19. The bailiff** name indorfed on the 
writ is Efficient evidence that lie was 
autho tiled by the Iheriff, without 
proving thr warrant. Bleach v. Ar¬ 
cher, 15a untie 


to. In trcfpaf:, matter of right mull be 
pleaded, for it cannot be given in 
evidence on not guilty, Dover v. Smith , 

153 

21. In a caufe in which the members of 
a corporation are intcrefted, if any of 
them are disfranchised, and have no 
intention or expectation of being re¬ 
ceived a ain inio the corporation,' 
they .tie competent witnelfes, although 
they were disfranchifed for the pur- 
pofe of enabling them to give their 
teftimony, Skinners Company v. Jones , 

167 

22. Comparifon of hands is yood evi¬ 

dence to piove the aticilaiion of a 
bond, Ojbsrne v. lifter, 167 

23. If «i perfon having a number of tree* 
planted in boxes, d -fire another to let 
them ftani in his garden and permit 

hi* 
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ills gardener to take care of them, 
the gardener is a good with fs on an 
iiftion of trover brought by the owner 
of the trees againll the alienee of the 
garden, Oli ver v. Vernon, 170 

>4. ** Sou a/fault ” may be given in 
evidence under the general ittue on 
an indiftment, but in an action it can¬ 
not be proved unlefs fpecially pleaded, 
Reg. v. Cetefworth, 172 

35. In an aftion brought by a woman 
for breach of a promife o f marriage, 
if an exprefs promife be proved on 
the part of the man, ami it appear 
that the woman countenanced it, and 
by her aftions at the time Behaved 
herfelf fo as if ihe agreed to it, though 
no actual promife be proved, it liiJI 
be fu&cient evidence of a promife on 
her fide, Hutton •v. Man/.II, 172 

^6. An order of filiation, while nnre- 
verfed, is conclusive evidence that the 

. perfon charged is the reputed father, 
Reg. v. Bejl t 185 

37* In an aftion on the cafe for refeu- 
ing a perfon arretted on mtfr.e procefs 
at the plaintiff’s Suit, the writ and 
warrant may be proved by producing 
fworn and examined copies of them ; 
evidence muff alfo be given of a legal 
arreft and of the original catife of 
aftion ; and evidence ought alfo to 
be given that the plaintiff thereby lott 
the opportunity of recovering his 
money, Wilfon v. Gray , 211 

38. In an aftion of debt for an cfcape 

agairft the Sheriff, the indorfement of 
non eft inventus upon the ca. fa. is fuf • 
ficient evidence of its being delivered 
to the Sheriff; 211 notes 

39. In an aftion for a refeue, the rarty 

refeued is a competent witnefs, Wilfon 
v. Gray, 211 

30. In an aftion on 2. Will, and Mary* 
c. 1. for refeuing a difirefs, if the 
plaintiff State that he was feifed in fee 
of the premifes, and dcniiied them by 
parol tor a year, and fo from year to 
ear, he mull prove the Jeifin in fee , 
ut he need nor prove that he gave 
the tenant warning, Dod v. Monger, 

* a 5 


31. In an aftion for a malicious prcrSt* 1 
cution for felony, the plaintiff ought 
to produce a copy of the indiftment, 
raid that the indiftment was found ori 
the oaths, or by the procurement of 
the defendants, hut their names being 
on the back of the bill is of itfelf fuf- 
ficieut evidence that they were fworn 
on the bill, folnfon v, Browning, 

216' 

32. But it may be proved that the de¬ 

fendant w as a witnefs on the indict¬ 
ment, without producing a copy of the 
hidid'ncnt, tb. 

33. But it is faid tlia*" it is only where 

the profeculion was a niijdemeanor, 
that a copy of the indictment is not 
neceflaryj for that where the malici¬ 
ous charge was for felony, a copy of 
the indictment mult be produced, 
Morrifn n . Kelly, 217 not is 

34. On an adtio.: for a malicious profe- 
cution for felony, tiic defendant, to 
Shew a probable came for the« I ¥ofe- 
cution, mult prove that a felony was 
commuted, fiohnfon -v. B< c zoning, 216 

3 5. Or Shew a fair and reatt liable ggryind 
for fulpecting the guilt of the plain¬ 
tiff, Z17 mtis 

36. If on an aftion for a malicious pro- 

fe cution it appear that no one is pre¬ 
tended to have been prefent at the 
time the Siippcfud felony was com¬ 
mitted except the defendant’s wife, 
the depofition which ihe gave on the 
trial of the indiftment may be read in 
evidence, although it is a general 
rule that a wife cannot give evidence 
cither for or againll her Hulband, 
John fan v. Browning, 216 

37. Special non eft fact urns bring all the 

proof upon the defendant, 218 

38. Jf an ancient deed be lott, the coun-. 

terpart, with other circumflanccs, 
may be given in evidence, but the 
counterpart of a deed leading the ufe9 
of a fine is, of itfelf, good evidence. 
Anonymous , 22$ 

39. A declaration in debt on bond, con¬ 
ditioned to pay “ to A. his attorney^.. 
“ afligns,” is maintained by evidence 
of a bond “ to pay to the attorney of 

“ A. or 
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*« A-. or his alfigns,” Robert v. Jfar- 
nage, 228 

40. A married woman may give cover¬ 

ture in evidence under tUc general 
iffue, Anonymous, 2 30 

41. To prove a leafe made to the crown 
a copy of the inrol Intent of it mull be 
produced, Stilliugjleet v. Parker, 248 

42. A declaration for maliciouily in- 

dialing the plaintiff for barratry with¬ 
out probable caufc. Hating that he 
was in due manner thereupon dif- 
charged, is not maintained by evi¬ 
dence that he was difeharged by 
means of a nolle profeqni entered by 
the attorney-genera!; bat if lie had 
pleaded “ not guilty," and the attor¬ 
ney-general had ■ conj'rjjul the plea, 
evidence of thatconfeflion would have 
maintained the declaration, Goddard 
•v. Smith, 262 

43. If one of feveral partners receive 

mcney on the joint,account, and give 
liiK«lto/r for it, and enter his expendi¬ 
tures in the pavtncrfliip books, and 
then the other partners poffefs them- 
fclves of the books, and bring an 
a C&on againll him for the money he 
received, the Court will not order 
the plaintiffs to produce the books in 
evidence at the trial ; but the defen¬ 
dant may give them notice fo to do, 
and thereby raife a prefumption 
againll them if they refute, Ward -v. 
Appricc , 264 

44. On an indictment againll a county 

for not repairing a public bridge, the 
inhabitants of the diftrift in which 
the bridge is fmuitcd are good wit- 
neffes. Rep. <v. Wilts , 307 

45. A declaration on a promife made to 

a teifttor is not maintained by evi¬ 
dence of a promife made to his exe¬ 
cutor, Dean'V. Crane, 310 

EXEC V T G R. 

1. Where a plaintiff fucs as executor, 

the defendant cannot piy money into 
court to have it ilruck out of the de¬ 
claration, Anonymous, 2 9 

2. iT a teftator give Jus executor paw er 
to fell certain ellatcs for iko payment 


of his debts, in cafe his other eftatd 
fhould be infufficient, the executor 
has a bare authority, and does not take 
the eftate, B>idgvjater <v. Bolton, iif 

3. If a plaintiff recover againll an ad¬ 

ministrator and die, his executors may 
maintain debt on the judgment upon 
a fuggellion of a devafia-vit by thfe‘ 
defendant in the life-time of his tef- 
tator, Dervtick -v. Andrews, 126 

4. If a wife be made executrix, and 

hufband tnd wife bring an adlion, cin. 
the part of the wife? as executors for 
money h.id and received to their ule 
in right of the wife as executrix, they 
Ilia!! pay cojts on being nonluited, 
Jenkins ‘V. Plc/nbe, gz 

5. When the caufe of aft ion Ts money, 

due, or a contrafl to be performed, 
or arifes from the gain or acquifition 
by the labour or property of another, 
or from a promife made by a teftator 
or in reflate exprefled or implied, the 
adlicn funives againll his perfonal re - 
/ rcfe.it at Ives ; but if it be a tort , 
or ■•’rife ex dtlicio, fuppofed to be 
againll the peace, or where the pie* 
to the "ftion mult be that the teftator 
or intellatc was not guilty, the right of 
aftion dies with the peribn, Ilambiy 
v. 7 rott, I27 UOtu 

6. The ftatute 8. and 9. Will. 3. c. 11. 

relpofling colls, dues not extend to 
execution, 137 nc/i t 

7. If a plaintiff fuc an executor, and die 

intellat**, alter interlocutory judgment, 
and before a -unit tf enquiry returned, 
and hi-, adininifcrator fues a Jcire 
facias on the judgment, the defen¬ 
dant cannot plead “judgment reco- 
“ ‘lend againll him in debt on bond, 
“ and that he has no allots ultra 
for tiv? ilifite 8. and 9. Will. 3. c. 11. 
does not .u.lho. i-.e a peytial reprejen- 
t.-ti vc to make any other defence than 
Ids tcicaior or intellatc might have 
made to the -wit J enquiry, Smith 
Unrig.::, 142 

8. In an auion brought by an executor 
againll a perfon who had received 
money due to the teftator, the original 
Jdr-f i* m.i a competent w itnels to 

prove 
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prove the payment of the money, 
Clark v. Dtaley, l$i 

9. Trover and not affumpfit lies by an 

executor for money taken out of the 
te&ator's room after his death, Clark 
v. Dealey, 151 

10. If an executor give a perfon a fum 

of money on his promifing to deliver 
op certain writings then in his pof- 
feflion, belonging to the teflator, and 
he afterwards refufes to perform his 
promife, the executor mdy recover 
Dock the money fo paid by indebitatus 
affumpfit, Holmes v. Hall, 161 

St. The wife of a popiih recufatlc can¬ 
not be executrix to her'hulband. Ride 
<v Ride, 239 

■a. If an executor fuffer judgment to go 
by default, it is an admiftion of affets, 
Treil v Edwards, 308 

13. A declaration on a promife made 
to a teftator is not fupported by evi¬ 
dence of a promife made to his exe¬ 
cutor, Dean v. Crane, 310 


EXECUTION. 


*. The execution of an habere facias 
poffejfionem is not complete until aflual 
pofleffion be given, Kingfidale •v.Mann, 

27 

s. Same point, 115 

3. A perfon in execution cannot be 
charged witji a civil action without 
leave of the court. Anonymous, 88 

4* If execution be fued out before •writ 
of error is allowed, or notice given, 
the goods or money levied (hall not be 
reftored, Parkins v. Woolafion, 130 


? 


5. A writ may be well executed on the 
day of its return, although it be after 
the rifing of the Court, Parkins v, 
Woolafion, I30 


6 . If a fieri facias be taken out, and the 
goods levied before judgment entered 
on the roll, and another fieri facias is 
delivered to the (heriif upon another 
judgment, to which he returns nulla 
bona, and then the goods are fold un¬ 
der the firft writ, and fatisfaflion en¬ 
tered, but ^hc roll not filed ; the Court 


will not, on an aflion brought by the 
fecand plaintiff agaiuil the (heriff for a 
falfi return, give the firjl plaintiff, who 
had indemnified the (heriff, leave to 
file his roll, Herring v. Crocker, 185 

7. If the record be not certified on the 
return of a writ of error, the party 
may take out execution. Anonymous, 

221 

8. If only part of a debt be levied on a 

fi-fa. the plaintiff may have a ca. fit. 
for the reft due. Anonymous, 223 

9. If judgment be figned under an agree* 

ment today execution for ayear, exe¬ 
cution may, after the year, be taken 
out without a Jiirefa- ia? ; but not if 
the Jlay be only for three months, and 
the execution afterwards hindered by 
injunction, Booth <v. Booth, 288 

10 . Sed quaere. See Winter v. Light- 
bound and Mitchel v. Cue, 288 notis 

it. If A. obtain adjudgment ag*iin& B. 
and (ue out a fieri facias, on whi&krfche 
(heriff takes the goods of B. in execu¬ 
tion, the debt is difeharged by fuch 
feizure ; and if A. die after fuch fei- 
zure, and the (heriff be removedrbe- 
fore the fiale, the fuccceding (heriff 
may compel his predeceffor to fell 
them; ana therefore B. cannot fuc out 
a ficirefacias againft him to have refti- 
tution of the goods; for the death of 
A. docs not abate the execution, Clerk 
Withers , 290 

EXCOMMUNICATO CAPIENDO. 

If a perfon committed on an exceiinmuni- 
cato capiendo efcape, a new writ (hall 
iffue if the (heriff have n';t returned 
the old writ, or the party been re¬ 
moved by habeas corpus, Reg. vt Ball, 

79 


EXPOSITION OF WORDS. 


1. Alta •via regia, 

2. Caufing, procuring, fee. 

3. Colore, &e. 

4. Communis , 

5. Cjnquerantur, 

6 . Coils, 


*55 

99 

170 

256 

*57 
7. Dibit 
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7; Debet etfolet, 


3 12 

8 . Default of another. 


2 J 9 

9. Dimidia pars, 


231 

I0..Bftate, 

I67. I09, 

110 

11. Falao el malitioil. 


3 2 

12. Indt, 


262 

13. Kneave of land. 


140 

I4. Liberum tmemtntum. 

1 X 7 . 

1 14 

IJ. Mnlitia pi frc n gituta. 


33 

16. MedietAs, 


231 

17. Pifeerunt , 


i »3 

l 8 . PraUnfuin, 


302 

19. Prectentmu, 


170 

20. PttcUxlu, t 5 \. 


lb. 

21 Proiura-eit, ,/ 


3 * 

22. Public. ts , 


236 

23. Remainder, 


112 

24. Ueiiduc, 


108 

25. Secundum couf. curia’. 


61 

2 6 .^.Mat, 

3 t*» 

31.3 

27. Statum , 


109 

28. Subornation, 


202 

29. Unacum, in a devife. 

icS, 

109 

30. Via regia. 


*55 

31, Vohm. bus. 


188 

32. Extortion, &c. 


I92 


EXTORTIO N* 

1. An indictment for extorting “ divers 

*‘ fums of money” is not good, for it 
is too uncertain ; it ought to fliew the 
precife Turns that were taken, and the 
pretence upon which they were taken, 
Reg. <i>. Tracy i 31 

2. It isjjxtcrrion in a clerk of the peace 

or other officer to take Tees when none 
are due, or a greater fee than is due, 
or to take any Tees before they are due, 
keg. <u. Baines, 194 


F. 

FALSE TOKEN. 

1. What lhali be eonfidered a falfe token, 

302 

See Cheat. 

Vol. VI. 


FALSE IMPRISONMENT. 

To an aftion of falfe imprifonment againlt 
a Iheriff, a j unification that the plaintiff* 
was brought to him in the cuilody of 
one R. and others to him unknown, by 
virtiieof a warrant, and that he detained 
him in cuftody according to the exi¬ 
gency of the laid warranty is bad. 
Rich v. Doughty, 154 

F A S T - D A V. 

If a tradefiftan keep a gen ihop on a fafl• 
Jay ordained by proclamation, it is an 
indictable offence, Anonymous, 2 10 

feme' covert. 

1. A wife indiAcd by her huiband may 

plead in forma pauperis , S 3 

2. A wife after bail-bond given may 

plead mifnortier , 311 

3. A wife arrefted may be difeharged on 

common bail,, 105 

4. A wife, after parting from her huiband 

by confent, and living on A feparate 
maintenance, cannot charge her huf- 
band with debts, even for neceffaric;, 
efpecially if (he live in adultery with 
another man, 147 

5. A wife, on non ajfumpfit pleaded, may 

give to-veuu.-t in evidence, 230 

Set Husband And Wife. 

FENCES. 

r. If a leflbr be hound to repair fences, 
he cannot diftrain the cattle of a 
franger that have flrayed into the land 
by rcafon of his negledt to repair them, 
hltnore -v. 1 uckcr, 19® 

2. An adtion on the cafe for not repairing 
fences, whereby another party is dam- 
nifirdTcan only be maintained againft 
the ea spier, and not againtt the owner 
of the fee, who is not in poffeffion, 
Lbeejham v. ilampfon , 198 nttis 

Feoffment. 

If a f fment be pleaded in fatisfadlion of 
a land, the acceptance muff be laid in 
the county where the feoffment was 
made, IVilliam v. Farrow Sz 

H h FIERI 
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FIERI FACIAS. 

1. If a fieri facias be taken out* and the 
goods levied before judgment entered 
on the roll, and another fieri facias is 
delivered to the IherifF on another 
judgment, to which he returns nulla 
bona, and then the goods are fold un- 
der the firft writ, and fitisfa&ion en¬ 
tered, but the roll not filed; the Court 
will not, on an attion brought by the 
ftcondplaint'jf againll the IherifF f;r a 
falft return, give the firft'p'aiutijf, who 
had indemnified the IherifF, leave to 
file his roll. Herring <v. Crocker, 104, 

* * 1*5 

2. If A. obtain judgment againll B. and 
file out a fieri facias, on which the fli"- 
riff tikes the goods of B, in execution, 
the debt is difeharged by fuch feizure; 
and if A. die after fuch feizure, and 
the flierifFbc removed before the fide, 
the fuccceding IherifF may compel his 
predeceifor to fell them; and therefore 
Jt. cannot fue out a fare facias agair.lt 
bins to have rellitution of the good^; 
for the death of //. docs not abate the 
execution. Clerk v. Withers, 290 

FINE. 

1. A fine kvied by one of two jointenanis 

in fee of the whole ellate is a fc ver.mce 
of the jointenar.cy, but docs rot amount 
to an ottfteroi his companion, Fold v. 
Grey, 4; 

2. If a man, feifed of a manor, levy a fine 

of the dcmtfnes of the manor, the manor 
is gone for ever, 4; 

5. If a perfon feifed of an cflate as heir 
ex parte moterun levy a fine fur grant 
et render, the elute fliall go cx parte 
pattrna ; but it is o'.hcrnifc of other 
fines, f\rd <:*. Grey, 45 

|_. A fine is erroneous, if any of the pro- 
clam.! tions are on a Sunday, Fijh v. 
Here Let, jy6 

FISH. 

t. Every fuLjcft, of common r^lit, may 
filli with lawful nets in a navigable ri¬ 
ver as well as in the fca, Warren v. 
fiiu.'ihsivs, 73 

2. The ciown has only a right to royal 
fills, *b. 


3. An indi&ment lies for fithing in the 
private pond of another, Reg. v. Steer, 

4. There needs no privilege to make a 

filll-pond, Anonymous, ib. 

forcible' entry* 

1. An inquifition of forcible entry into a 

copyhold ellate, alledging, that the * 
party was feifed of a cuilomary ellate 
in fee at the will of the lord, without 
alledging that it was demifid and 
demifablc, is bad. Cooper’s Cafe, 90 

2. If a new-appointed marfhal make a 

forcible entry into the prifon, the Court 
will not rcllore the former marfhal on 
motion, ’» 91 

3. An inquifition of forcible entry is good, 
though the caption omit to fay, that 
the jurors were fworn “ to enquire for 
“ the body of the county,” Reg. v. 

U'atlon, ’ qc 

mi** y 

4. An indi&mcnt of forcible entry is 

good, although it omit the words manu 
forti t Reg. <v. Dyer, 96 

5. If a traverfe be tendered to Off inqui¬ 
fition of forcible entry, reftitution (hall 
not be granted. Anonymous, 11$ 

6. A mandamus lies to judices to enquire 
of forcible entry, Anonymous, 138. 

7. If a forcible entry be comroittrd, and 

all the ju liicvs of the corporation refufq 
to enquire of the force, the inquifition 
may be taken by juflices of the county, 
Cray <v. Hardy, 164 " 

FOREIGN ATTACHMENT. 

1. If goods are configned toahree per- 

fons in trufi, and the goods are attached 
in Louden, one of the confignees can¬ 
not appear without the others. Smith 
v. Mayor of London, 78 

2. A certiorari does nut lie to remove a 

foreign attachment, ib. 

FRAUD. 

See Cheat. 


FREIGHT.' 
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FREIGHT. him to appear in the king's bench, hot 

cannot oblige him to give furctics for 
The captain of a Ihip may detain the his good behaviour, Reg. v. Tutcbin , 
cargo for the payment of the freight j 
but if he once part with the goods, 

he can only have his remedy againll GRANT. 


the perlon of the con fie nee, to whom 
they are delivered. Tranter v. Wwjsn, 

>3 


G. 

GAME. 

What proof is neccfiary to be given of a 
perfon’s having game found in his cuf- 
tody, 57 

GAMING. 

An indebitatus ajfumpjit will not lie to re¬ 
cover money wort at play, Smith ns. 
"utlieJy, J28 

GAOL-DELIVERY. 

t. fJte gaol-dclivrry ouolit, of common 
right, to be within the pioper county ; 
but bv cullom time out of mind it may 
be held out of the couuty, Anonymous, 

•45 

2. The gaol-delivery of the county of 
Middle/ex is held by prcfcriptlonin the 
city of London , ib. 

GAVELKIND. 

1. Gavelkind is a general cuftom, 120 

2. The difference between gavelkind and 

Borsjtgh Enghjb, 1 21 

GOOD BEHAVIOUR. 

1. A perfon who (peaks unmannerly or 

difrt-fpeftful words of a mayor or jufiicc 
of the peace may be bound to his good 
behaviour, Reg. v. Langley , 125 

2. In what cafe furcty for good behaviour 

may be taken, Dennis v. Lane , 131 

3. ff a perfon furrendcr, on proclamation, 
to a fecretary of Bate, on a charge of 
j&ifdemeanor, the fccrctary may bind 


The king may grant the liberty of tak- 
ing royal fifh ; but fuch a grant will 
in t exclude others from fifhing with 
lawful nets in the fea or in naviga- 
ble rivers, Warren v. Mathews, 73 


. H. 

HABEAS C O R P.U S. 

1. If a perfon come in on habeas corpus, 

and give bail, yet, if it be not at the 
return of the proccfs, he cannot give 
rules, but muft wait two Terms ; and 
then if there b.' no declaration, he ihall 
be difeharged on common bail, Ho- 
tbtrjbell v. Bows, 22 

2. The court of kind’s bench will not try 

the validity of a bye-law upon the re¬ 
turn to a habeas corpus, except in the 
cafe of a bye-law made by the city of 
l.ondcn, Cud Jen v. Provojl, 133 

3. If one be in cullody upon a criminal, 

and alfo upon a civil matter, there 
ought, in t :.!er to remove him, to be 
but one habeas corpus, cither on the 
crown fide, or on the plea fid e,Southers w 
Cafe, 133 

4. Upon the return to a habeas corpus, 

grounded on a cuflom ot the city of 
London, the Court will firft order the 
return to be filed for the purpofe of 
controverting the cullom in an a&ion, 
fir a falfe return, Faxakerley v. 
BJat r, 177 

5. The Court will not enter into the va- 
lidity of a bye-law upon the return to 
a habeas corpus, except in the cafe of 
the city of London, Ballard v. Bennett, 

• 178 notit 

6. Wh&i a perfon is brought' op by 

habtae corpus, the return ihall remain 
in court, and a copy of it only be given 
to the marfiial, Anonymous, 180 

H h 2 HABERS 
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HABERE FACfAS POSSES- HOUSE. 


SIO.\EM. 

t. A writ of hubert facias poffejponem is 
not completely executed until an actual 
pofleffion be given ,Kingfdale v. Mann, 

*7 

2 . If a perfon be turned out of pofleffion 
recently after it has been delivered to 
him under an habere facias pojjijjionem, 
the Court, on the firft writ being re¬ 
turned, and the fpecial circumilanccs 
of the otijltr dated, will jfrant a new 
writ, 

3. Upon an habere facias pojfejjtonem , the 
execution is not complete unVil the 

, bailiff* deliver the pdfllflion, and i-> 
gone. Anonymous, nc 

HAND. 

The punifliment for flriking in a royal 
palace i», that the effrnder’s hand 
(hall be cut off, Burchett's C>Je, Clift', 

76 

IIEIR. 

x. It is hard to maintain, cither by ufe or 
devife, a remainder to a ftranger after 
a prefent fee to one who is not heir at 
law, 241 

2. In debt by anadminillratoron a bon'd 
againft an heir, it is not neceffary to 
Blew how the defendant is heir, Dtn- 
ham <v. Stcvcnfcn, 241 

IIERIOT SERVICE. 

' What (hall be confidcrei heriot-Jlrvice, 
and how it may be pleaded, Smartle v. 
Pcnhalloiv, 64 

# 

HOMINE REPLEGIANDO. 

The original writ of bovine feplegiando 
is vicontiel ; and as no addition is re- 

J [Hired to the defendant’s name therein, 
uch addition need not be inferred in an 
alias or pluries, Lord Banbury v. Woody 

i 84 

$ HOSTAGE* 

Set Rahsom. 


If A hotifei originally entire, be di¬ 
vided into f rcral'apartments, with an 
outward door to each apartment, and 
no communication with each other, 
the feveral apartments fli*]! be rated as 
diftind manfion-houfes ; but if the 
owner live therein, all the untenanted 
apartments (hail be con fide red as parts 
of the houfc, i racy <v. Tallot, 2 14 

HUSBAND AND WIFE. 

1. If a wife be arreffed, (lie fliall be dif- 

charged on filing common bail ; but 
in an action againft hufband and wife, 
if the hufband be arrelled he mull find 
bail both for hiinfelf and his wife, 
Cornijh v. Marks, ■ 1 J 

2. Sid quart ; and fee Clerk v. Norris, 

1. li. 111 . Rep. 235. cited , 17 

3. In an action againft hufband* and wife, 

the hufband mu ft file appearance for 
his wife, W:gg <v. Rook, — 86 

4. If a wife poifon her hufbind’s cows, 

and the hufband inditds her, file may 
be admitted to defend injormu paupe¬ 
ris, 88 

5. If a wife be made executrix, and the 
hufband and wife bring an adion, on 
the part of the wife, as executrix, for 
money had and received to their ule 
in right of the wife as executrix, they 
(hall pay colls on being nonfuited ; 
for the receipt of the money for which 
the adion is brought being fubfequent 
to the death of the teftator, the caufc of 
adion arofe in their own time, and 
therefore it was not neceflary to name 
the wife executrix, 'Jenkins -v. Plumb , 

9a. 181 

6. If a feme covert be arrefted, and it is 

clear and notorious that (lie is married, 
(he fliall be diichargcd on filing com¬ 
mon bail. Anonymous, IO5 

7. But if the coverture be not clearly 
made out, the Court will put her to 
plead it in abatement, Milner <v. Mills, 

105 notit 

S. An adion of falfe imprisonment of the 
wife, brought by hufband and wife, 
declaring, per quod the huiband’s do- 

aeftic 
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medic concerns remained undone, 
ad damnum of both, is good ; for the 
per quod is only introduced by way of 2 
aggravating the damages, R/fell v. 
Corn, 127 

9. If a wife, after parting from her huf- 

band by eonfent, and receiving a fepa- 
rate maintenance, commit adultery, 
her hufband lhall not be liable to her 
debts, Craggv. Bowman , 147 

10. An aftion by hufband and wife fora 
ba'.trry on both, concluding a ,1 damnum 
ipfirum, is bad. Cole w. Turner, 149 

• It. If hufband and wife live together in 
the fame houfr, the hufband i$ liable 
for debts contrafled by the wife in the 
charaffer of a Jeparatc trader, Lang¬ 
ford v. Tyler, 4 1O2 

12 . A hufband is liable for ncceffarics 
furnifhed to his wife duiing her coha¬ 
bitation with him ; f« if he turns her 
out of doors ; or if he receive her 
back af'er fepartition ; but if Ilia 

* H TeaTe him, and live feparate, and the 
perfon has notice of the feparatinn, the 
hufband is not liable.— Bed quart, 
u^Jcfs the uif’e have a feparate main¬ 
tenance, Robijsn v. GfnolJ, 171 

13. A married woman m-.y give overture 

in evidence under the general ifiue, 
Anonymous, 230 

14. The wife of a popifh recufant cannot 

be executrix to her hulband, Ride v. 
Ride, 239 

15. Coven int lies againft hufband and 

wife upon a deoiiie to her dum Jola, 
lSc. Anonymous, 239 

t6. If hufband and wife come into court 
to acknowledge a deed, the acknow¬ 
ledgement of the hufband only need be 
entered on the record, Anonymous, 

* 6 3 

47. If a wife be arrefled by a wrong 
name, fhe may plead the mifnomer after 
file has given a bail-bond in thatname, 
Lincb *y. llook, 31 j 

HYPOTHECATION. 

It A captain may hypothecate his (hip 
during the voyage tor whatever may 
be neceffary to relieve her fromdillrefs. 


and enable her to perform the vpyago, 
7 ran tor <v. Wat Jon, 12 

But it feems doubtful, whether 
the cargo of a fhip may be hypoihe- 
cated ; and yet, as an hypothecation is 
confidercd as a means of falvage, and 
it is certain that the captain may throw 
goods overboard to preferve the re¬ 
mainder of the cargo, it feems that the 
cargo, if neceffary, may be pledged 
for the redemption of the lhip, Tran tor 
•a, Wat Jon, 

3. The court of admiaalty has jurifdi«fl:on 
in the cafe pf an hypothecation-bond 
given by the matter of a fhip for ne« 
cefTarics cccafioncd byadiflrefs atfea, 
ahhough tRe contraft was made on 
land , Jobnfon v. Shrpney , 7g 


I. 

JAMAICA. 

Debt for rent lies, by a lejptr again ft 
a lefec, in the courts at Wejlminjler, 
on ademife of lands in "Jamaica, Wey 
v. I ally, 194 

J E O F A I L E. 

1. An imma...ial iffite is helped, after 

verdict, by the ilatute of Jeofails, 
Staple 'V. 11 - ..’on, IO 

2. The queflion whether the flatotes of 
Jeofails and Amendments extend to 
pleas of tne crown, coniidcred, Reg, 

T urchin, 269 

3. The ftatutes of Jeofails explained, 4, 

5. 285, 286 

IMPARLANCE. 

1. The Court may grant imparlance as 
ofteff as ihall be neceffary for the ends 
ofjulticc, 183 

a. If a perfon be bound to appear in the 4 
court of king's bench on the firft day 
of a Term, to anfwer all matters al- 
j edged a gain ft him, and the atrorney- 
gencral file an information againfth’m 
the fame day, he is intitled to an /«*- 
par lance until*the enfuing/ferai, Reg, 
v. Rawlins, 244 

H h 3 IMiOSSIBL* 



A TABLE OF PRINCIPAL MATTERS. 


IMPOSSIBLE DAY. 

If it appear in a conviction on a penal 
ft'itute. that the defendant was fum- 
moncd on an impoifible day, it is 
erroneous, Reg. v. Dyer, 4.1 

INDICTM ENT. 

1. An indiClnenc againft a common fcolj, 

tiling the words * communis cxL/n- 
** matrix ” inllead of “ communis nxa - 
“ trix,** is erroneous; for iixanix is a 
word of art, add mult be ufed in de¬ 
ferring the offence in an indictment 
againft a fcold, Reg. v. Foxby, 4 11 

2. A clerk in court mayconfefs an in¬ 
dictment for his client, 17 

3. Where a ltatutc takes notice of a 

common law offence, and adds a fur¬ 
ther penalty, an indictment theic^.n 
may veil cor.ciude centra formam fix- 
tuts, Reg v. Bethel/, 17 

4. On an indictment tor falfely arrefling 

a man by a certain warrant, and there¬ 
by extorting divers Turns of money, 
** he the defendant v. ell knowing the 
** faid warrant to be forged, Arc.” 
Square, Whether the all'.g it'On of the 
forgery fh««ll be taken as a dcjcripnon 
of the offence, or an aggravation of it 
only, Reg. v. Tracy, 31 

5. An indictment for procuring a juftice 

of the peace to refafv bail mull al¬ 
ledge that the bail was ojJ',red and re- 
fuje , Rtg.v. Tracy, ib. 

6 . An indictment for procuring a perfon 
to be falfely committed muft fet forth 
•n adual commitment, Reglv. Tracy , 

ib. 

7. An indictment for extortion mull al¬ 
ledge the pretiff (urns of money that 

' were extorted, Reg. v. Tracy,^ ib. 

S. An indictment for a trtjpafs is good, 
although fame parts of thp charge 
reprelent the defendant as an accffiury 
and not as a principal, for the lame 
fads that in JtUny make a man an 
accejfary , make h m a principal in 
trejpufs .md in treafin , Reg. v. Tracy ,ib. 

9. An Indictment Hating that the de- 
fcndai: r, fraudulently confpiring to 
cheat /. S. of his money, got h:m to 
lay a certain fuin of money upop a 


foot race, and prevailed with the party 
to run booty, is good, Reg. v. Abel , 

4 * 

10. After a peremptory rule to plead to 

an indictment, it lhali be tried the 
fame Term, ib. 

11. An indictment on the ilatute 5. Eliz. 

c. 4. for exerciftng “ the art, myltcry, 
*' or occupation of taylorf not having 
fervid an apprenticeship thereto, is 
bad, 43 

12. If a civil aClion, as trover, be 

biou^ht, and it appear that the goods 
were fckmioully taken, an indictment 
will lieagainft the defendant, although 
the plaintiff' recover in the aCtiun, 
LuttreH's Cafe, 77 

13. An indiiiincnt, allcdgiog perjury in 
the time of George the Secern-. and con¬ 
cluding contra facem ot Garre the 
Third, is erroneous, Reg. v. / s o.';up, 

80 ml is 

14. An indictment will not lie fur,»dV>ig 

;'.lc and beer without a licence. Ano¬ 
nymous, *7 

15. On an indictment for difobeyijag an 

order of jufticcs, the authority of the 
juitices to make fucii order may be 
enquired into, Reg. -v. Glin t 87 

16. An indictment for forging a cock- 
et for five penis of linen cloth is Suf¬ 
ficiently certain, Reg. v. Browne, 87 

17. An indiClment will nor lie againft a 

voife forpoiloning her hulband’s cows. 
Anonymous, 88 

18. If a man be made an officer by ad 

of parliament, or be otherwile ap¬ 
pointed a public officer, he is indictable 
at common law, lor miibchaviour in 
his office. Anonymous, *" 96 

19. An indictment of forcible entry is 

good, although it emit the words 
manuforti , Reg, v. Dyer , ib, 

20. An indictment will not lie againft a 

man for enticing an apprentice to leave 
his ma Iter’s fcrvicc ; for it is of a pri¬ 
vate nature and to the prejudice of a 
finple perion only : the remedy is by 
action on the cafe; but to perfuadS 8 
fervanr or apprentice to embezzle his 
mailer’s goods , is an indictable of. 
fence, Reg, v. Daniel, ' 99 .182 

*l«Ai* 
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31. An inJiftmem for pcrfuadinp'a fer¬ 
vent to purloin his mailer** goods mail 
i j y a venue in the place where the 
perfuafion was uied, Rig. v. Daniel, 

lot 

32. An indictment charging that A . de¬ 
ceitfully went to B. as lent from U. 
(to whom B. owed money) to call for 

y and receive the money, ubi reve^a 
C. did never fend him, will not lie at 
common law, although A. by this 
means in faCt obtained the money. 
Anonymous, 105 

33. But by 33. Hen. 8. c. t. and 30. 
Geo. 2. c. z.j. to obtain money or 
goods by means of a ful/e token or ful/e 
pretence is now indictable, 205 not is 

34. After indictment found, a plea 

cannot he r-'i ti*td at the crown of¬ 
fice, uniefs the defendant inter into a 
recognizance to try it at his own 
charges, Reg. v. Tracy, 11 3 

25. If there be an outlawry upon an in- 
hiCtr/ftn.-, and the outlawry is reverfed, 
the indictment Hands good, Morgan 
v. Tomkins, ib. 

36. Hut if judgment be upon an indict¬ 
ment by nil dicit or any other judg¬ 
ment bv the Court, and that be re¬ 
verfed, ail is for at large, and there is 
an end of tile ind-Clincut, Morgan -v. 
Tomkins, ib. 

27. It is not an indictable offence to fprak 

unmannerly t vert's of ihe mayor of a 
corporation or the juiliccs of a county, 
but the offender may be bound to good 
behaviour, Reg. <u. Langley , 1 23 

28. An indictment on the 5. Eliz. c. 4. 

mull be laid contra paccm, for its being 
centra formant ftatuti is not iunichnt, 
Reg. v. Lane, 128 

29. An indictment for confpiring falfely 

to charge another with being the father 
of a baitard child, is good, although 
it do not aver that the defendant was 
not the father ; for it is the cenfpiracy 
which forms the material part of the 
offence, Reg. v. Bejl , 137 

30. An indictment will lie for a confpi- 

racy before acquittal, but not an action 
on the cafe, Reg. v. Bejl t 138 


31. An indictment for difobr-ying an 

order of jul:icc>, in not receiving and 
providing for a pariih apprentice* 
ought not to be laid vi et armis , Reg. 
v. Cohl, 164 

32. If an indictment of perjury in re¬ 
citing the record of the trial. Hate a 
fact as happening between A. JJ. and 
C. ar.d it appear from the record pro¬ 
duced in evidence,that the fail hap¬ 
pened between A. ai.d B. only, the 
variance is fatal, Reg. v. Carter, 168 

33. An acquittal, if it,be from a defeCl 

in the indictment, cannot be pleaded 
in bar to a fecund indictment for the 
famc*ofibnte, Reg. v. Carter , ib. 

34. An indictment lies for tearing an 
account ruur a is figned and fettled. 

Beg. *■<: /-. * 175 

35. A11 d :c:t v. ill net lie tor a bare 

teefpefs ; Ji r iuferting the words vi et 
armis is not fuiiicient; but there mult 
be fuch an actual force as implies a 
hr each of the peace, to make a trtfpafs 
an i.'.d'itabJ.j offence; and this degree 
of actual force mult appear on the face 
of the indictment, 175 not is 

36. The manner of bringing a writ of 

eiror upon an indictment, and the mode 
of proceeding thereon deferibed,' Reg. 
v. Fo.\.by, 178 

37 - an inJi&ment for a confpitacy 
againll fcvci.d, charge the afts of fomc 
of the dekndanta in the pariih of 
St. dies in MuiUlcjix, and of the others 
in the pari fit of St. Margaret's, in the 
fame county, and a venue be awarded 
to St. Giles only, it will be a nij-trial, 
for the jury ought to couie from both 
parilhes, Rtg. v. Tracy, 179 

3S. If a perfon procure another to be 
arrefted, and maliciouily perfuadc the 
juftict* to refufe him b-.il, and the 
gaoler to extort money from him for 
fees, it is an indictable offence, al¬ 
though the original arreii was by vir¬ 
tue of a legal warrant, Reg. v. Tracy, 

• ib ' 

39. An indictment for perfuading A. to 
commit B. is good, without faying, 
he was thcreepan committed, Reg. v. 
7 racy, ib , 

H h 4 40. The 
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40. The caption of an indictment is 

good, although it is not laod “ jo• the 
body of the county,” Reg. v, Cotf- 
tworth , 180 

41. An indictment for procuring a fer- 
vant to leave his mailer mull aver 
that he did leave hint, Reg. <0. Daniel, 

182 

42. An indictment again ft a fervant frr 

abfenting himfclf from his mailer’s 
fervice muft ftatc how long the abler,te 
continued, Reg, v. Daniel, ih. 

43. An indiCtqient lies for fifliing in 

another’s private pond, and carrying 
away fo many carps, the goods an,l 
chattel t of the profecutor, Reg. -o. 
Steer, * * *83 

44. To fet op a market, a fair, or a 

Jeet,' is an indictable offence, Anony- 
n.ous , 18+ 

45. An ind:Ctmcnt for confpiring tn 

charge a man with being the re put d 
father of a ba/Lird child, need not aver 
that the pprion charged was not the 
father, Reg. d. Refi, 1S5 

46. An illegal confpiracy is indictable, 

though nothing be done in puifuancc 
of it, Reg. *zi. Jlejl, 1110 

47/ Keeping open lliop on a fall-day is 
an indictable offence, but each of¬ 
fender mult be feparatcly indicted. 
Anonymous, 2 1 o 

48. An indictment agninfl fcveral for a 

mfdemeanor may be laid agair.lt Ionic 
of tl e delendnntb only, cn ih.' others 
cntcr.ng into a rule to plead g»H<y, if 
thcirco-dcfcndants are convicted, Reg. 
as. Middlemen, z 1 z 

49. An indictment on 5. Elia. c. 4. will 

lie at a borough iellior.3. Rig. 
Franklin, 2/0 

50. A defendant who removes an in¬ 

dictment by icrtiorari, mutt appear 
during the Term in which the writ is 
returned. Anonymous, 221 

51. An indictment will not lie at com¬ 

mon law a.,ainft a hawker and prr.lar 
for being a ■ vagrant, Reg. v. Enin- 
worth, 240 

52. If an indictment be removed by 
certiorari out of London or Middltf.x, 


the defendant mud enter into a recog¬ 
nizance to try it"the fame Term or at 
the Sittings after, but if removed out 
of any other county, he is without 
day ; ai d if he do not appear, procefs 
fhall iffue until he is outlawed ; but if 
the defendant remove an indictment, 
he mull enter into a recognizance 
pttrfuant 10 the 5. Will. & Mary, c. 2 . 
R'g. it. Eowlet, 24k' 

53. in indictments and informations, 

neither the profeentor nor the de¬ 
fendant can pray a tales without a 
warrant Irom the attorney-general, 
Reg. v. Bowles, ih. 

54. An indictment for not repairing “ a 

“ commin bridge lit unit'd in a ceitain 
“ common foot-path,” is good, with¬ 
out Hating that it was in the king's 
highway, Reg. •v. Stunt iff', 255 

55. The procefs on indictments origi¬ 

nal! v commenced in the court of king’s 
bench mull be returnable on a day 1 tr¬ 
im n, but if removed from an inferior 
court, on a common day, Reg. v. 
fine Inn, ' 268 

56. To perfuade an apprcntic^tn ctjt- 
bcz^le his malLr’j goods, is an in¬ 
dictable offence, but the indictment 
mult pofiiively aver that he did take 
away the goods in coniVqucnce of 
fuch perlualion, R,g. v. Coding-wood, 

288 

« 

37. If two men, under the falfe pretence 
of being, the one a broker, the other <z 
wine merchant, exchange a liquor 
which they aflirm to be New Lijlon 
wme with a hatter for hats , whereas 
in truth the liquor was to their know¬ 
ledge only a mixture of Hale beer and 
vim gar, it is an indictable clience, 
Reg. Maecar/y, ' 302 

58. Precedent of the indictment for tbe 

above offence, 301 

59. If a ccllc£tor of public taxes affefs 
and rate tome perfons too high, and 
omit to tax others, and yet levy the 
tax upon them, and put tbe money 
into his own pocket, it is an in¬ 
dictable offence, Reg. v. Birch, 306 

60. An indictment for not repairing a 
ccur.ty bridge, may, on fuggetting 

that 
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that the whole county is interefted, 
be tiied in the next adjoining county, 
Reg. v . Wills, 3°7 

61. An indiftment, that A. being a co;n- 
mon cheat, went to the wife of B. and 
obtained certain fums of money from 
her on pretence that he had fold part 
of a liiip to hin», is too general, Reg. 
v. Hannon , 3 1 * 

IN FORMATION. 

j. An information on the Hatine 4. & 5 * 
Will. 6. Mary, c. 11. for killing game, 
mull Ihew that the defendant u not 
qualified, Reg. v. George, 4 ° 

3. If a perion fiirrender to an informa¬ 
tion for a roifdt'meanor, he may, on 
renewing his rcrov,n-rance, have time 
to fie an ; but if he is b’ ought in on a 
capias, he rnull plead injlanier, Reg. 

<v. T.tchin , ,b 5 

3. If a perlon be bound to appear in the 
• couft of king’s bench on tne firll day 
of a Term, to anfwer all matters al- 
ledged agninil him, and the attorney- 
general file an information agai :ll him 
on*the fame day, he ihall have an im¬ 
parlance until the enfuing Form, Rrg. 

■v. Rawlins, z 43 

In an information' ex rf.cio, or 
othfcr proceeding originally com¬ 
menced in the court of king’s bench, 
the venire, Jtjlringas, and other pro¬ 
ofs, though fued cut into a diiFerent 
county than that in which the court 
fits', mull be returnable at a day cer¬ 
tain ; but in 1 n d ict m e nts or other 
proceedings commenced in other 
courts, and removed into the king’s 
bench by certiorari, the procels mull 
be Returnable on a co t.nun Jay, Reg. 
v. Tii.chin, 26H 

3. In an information filed ex ejfcio, if 
the venir. facias be returnable on Mon¬ 
day after three weeks of St. Michael, 
and the tlijlringas awarded on the roll 
with a niji prius on Saturday after the 
morrow of All Sou's, but the ctiflringas 
through millake be tcjled the day after 
.the return of the venire ja-.i.is, it is a 
Jifcontinuance of procefs ; but although, 
being a criminal Cafe, it is no; v/ithia 


the ftatutes of jeofails, yet it may, 
after verdifl, be an. n led at common 
Jaw, Reg. v . Tutchin , 269 

INFORMER. 

When a ftatute gives a penalty to tbt 
king and to the informer , and the in¬ 
former does not me vvitnin the year, 
the king ■ ay lue for the whole pe¬ 
nally at any time within two yeari, 

Reg. • v. Franklin, 420 

• 

INJUNCTION. 

If an^attorney and other perfons com¬ 
bine to deliver a declaration in ejeS- 
ment to a perlon planted on the pre- 
mifes for the purpnfe of falfcly repre¬ 
senting the tenar* in pofjcjjion , and by 
an affidavit of fuch iervice obtain 
judgment againll the cajual tjeQor , and 
io get into fraudulent pofleiiion, the 
Court will grant a rule for the parties 
to (hew caufe why an attachment 
fliould not iliue; but they will not 
make it pait of the rule that they 
Ihall not move for an injunQion in 
chancery, HcLierJiajfe v. Saunders , z6 

INNKEEPE R. 

An aflion brought againll an innkeeptr 
for not fafoly keeping a gelding, 223 

I N QJJ I S I T I O N. 

1. An inquifnion of forcible entry into 

a copyhold cllatc mud a Ldge that it 
was demited and dcmilable at the will 
of the loid. Cooper's Cafe, go 

2. The caption of an inquifition of for¬ 

cible entry upon the tiatute 3. Hen. 6. 
c. 9« Hating it to be by “ jurort” 
fuiorn and charged upon ‘heir oath, He.'* 
is good, although the words “ to in¬ 
quire for tbt body of the county," be 
omitted, Reg. v. Wat ton, 95 

3. if a traverfe be tendered to an inqui- ' 

fition of forcible entry, reilitution ihall 
not be granted. Anonymous 115 

4. An inquifition for a riot need not fpe- 
cially purlue the words of the ftatute 

13 Hen, 
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I). Hen. 4. c. 7. but may conclude 
generally contra formam Jiatuti, Reg. 
«. Ptfgb. 14° 

I N QU I R Y. 

On a wit of in'airy of damages, the 
defendant has no day in bank ; bat the 
plnintuf has a day by the practice of 
king’s bench. Staple -v. Hey Jon, 6 

а. A writ of inquiry cannot be quafhed 
until it be returned and filed, but be¬ 
fore the return Jt may be Yuperfedcd, 
quia imprtrvitle e/nanavit, Anonymous , 

40 

3. An exception cannot be taken tt> a 

juror on a writ of inquiry, 43 

4. A wrjt of inquiry may be executed on 

the day it is made returnable, Brough 
•v. Perkins, hi 

j. Convenient notice mull be given of 
executing an inquiry, William v. 
Jackfou, 14b 

б. Where a Term’s notice of trial is nc- 

ccfiary, there mull, ; 1 tits fame dif- 
tance of time, be the like notice of 
executing a writ of inquiry, Payton 

•v. Bur Jus, 146 Kotis 

7. A writ of inquiry returnable on a 
Sunday is void, Harvey v. Broad, 148 

8. If a writ of inquiry be returnable 

tres7nuitatis, and the return-day hap¬ 
pen to be Sunday, it is bad, and can¬ 
not be executed on the Monday ; and 
the Court will take notice of it, al¬ 
though it is not aligned for error on 
the record, Harvey v. Broad, 196 

9. Same point. Davy v. Salter, 251 

|o. A tr.ifprifion of the clerk in a writ 
of inquiry in the court of common 

E leas may be amended in the court of 
ing’s bench, Micheiv. iVultiron , 306. 

IMTE R E S T. 

I. A bill of exchange bear; intered from 
the time it is demanded in payment. 
Anonymous , * 138 

2. In debt on a Angle bill, the jury may 
give the amount of the inter ell' due 
upon it, ir. tiieir eftimation of the da¬ 
mages, Ojisruc v. lifer, 1 (7 


3. If a bond be for 400k conditioned to 
pay zcol. at luch a day without men¬ 
tion of interelt, and the bond be not 
paid, it iliall bear interelt. Anonymous , 

184 

ISSUE. 

1. In trrfpafs for throwing down rails 

and entering a wharf, if the defendant 
plead that A. was poficlled of the 
wharf under a leafe then unexpired, 
and had a way from thence over the 
locus in quo, and underlet the fame to 
the defendant, with all ways, &c. ne- 
cefl'ary to the enjoying cf the fame, 
and that be the defendant had no other 
way to the terminus ad qucm, the al¬ 
legation “ that the defendant had no 
other way, £jV.” isfurphfrge, and an 
iflue taken thereon is an immaterial 
iffue. Staple <v. Hey Jon, x 

2. If an immaterial ifliic be joined, the 

Court may award a repleader. Staple 
v. I ley don, * '% 

JUDGMENT. 

1. Judgment in awarding a repleader is 

general " quod partes rcplacitant, ,% 
without any lpecial direction from what 
point of the plead : ng the repleading 
fltall commence. Staple -v. Iieydon, 3 

2. In an aflion of debt, if the defend¬ 

ant plead in abatement of the writ, and, 
on an imparlance, the plaintiff make 
default by not appearing at the dies 
datus , final judgment (hall be given 
on the default. Staple v. 1 Icy don , 3 

3. So in debt on bond, if the defendant 

plead a re leafe , and, after deynurrer, 
a default be made, final judgment fltall 
be given, ib. 

4. If two feveral trefpaflcs be alledged 
in a declaration, and the defendant 
plead a bad. plea to one of them, and 
a good plea to the other, and the 
plaintiff demur? to the bad plea, and 
joins iffue on me good one, and then 
the defendant makes default at the 
day cf r.ift prim, on which a writ of 
inquiry is isfued, and contingent da¬ 
mages shelled on the demurrer ; quart. 

Whether 
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Whether judgment (hall be given up¬ 
on the demurrer or upon the default ? 
Staple v. Ueydon , 5 

fj. If the party come in upon procefs in 
a perfonal aiLtion, or upon a ccpi cor¬ 
pus., or upon the exigent, and a day is 
given by confcnt, no judgment can be 
giver, on a default nude at l'uch day ; 
but if fuch a default be made afte*- a 
declarationdelivered,it is poemptory, 
and final judgment (lull \>r given, by 
Holt, Chkf fujlicc, Staple v H y don, 

8 

6 . Judgment may be given againft a 

man, although it appear upon the pro¬ 
ceedings that he is out of emit; but 
it cannot in fuch cafe be given for him, 
by Ho L t , Chief /. J ice, 1 o 

7. If a defendant ranffs a trefpafs, and 

avoid it by pleading mailer in juni¬ 
fication., which, if well pleaded in 
form, would have been a good bar to 
the action, judgment llmll not be 
£iven "hgainlt him on the conf jjku. 
Staple v. Ueydon, tb. 

8. But on the contrary, as where, in an 

adlicM ol Hander for calling the plain¬ 
tiff “ a thief" the defendant in jolli¬ 
fication fays that the plaintiif “ re¬ 
ceived a thief," and pleads it, judg¬ 
ment fhall be given on the confcjion\ 
for the receiving of a thief could not, 
if well pleaded, have jollified the call¬ 
ing him “ a thief," and fo could not 
bar the aftion, ib. 

9. In trefpafs again ft two for taking a 

gun, if one juitify the taking in his 
own defence, and the other plead 
“ not guilty," and is found guilty, and 
the otuer iffue is found for the de¬ 
fendant, judgment may be given upon 
the verdi £ .t on the general ifiuc ; for 
the verdift on the fecial ifl'ue, though 
found againft the plaintiff, does not 
totally deflroy his aftion, Marlar v, 
Aylojf'e, cited ib, 

10. But in trefpafs againft two for tak¬ 
ing goods, if one plead the general 
ifiuc, and is found guilty, and the 
ether juftity the taking by gift, and 
this fpecial plea is found to be true, 
judgment cannot be given on the ver- 
dift againft the defendant who pleaded 


the general.iffue, bccaufe the verdi ft 
on the other defendant’s fpecial plea 
totally dellroyed the plaiutiiPs aftion. 
Staple v. Ueydon, lu 

ir. On a demurrer to a juftificatlon in 
trefpafs and conditional damages taken, 
if entire damages be affvifcd, and any 
of the trefpaffcs are ill laid, the judg¬ 
ment ihall be arrefted as to the whole, 
Jofc v. Mills, 14 

12. If a decoration be delivered of Hi¬ 
lary 7 'enn, and rules of pleading given, 
and the defendant do not plead before 
the efjiiia-day of E-ferTerm, t.ic plain¬ 
tiff nfciv fign judgment for want of a 
plea ; bit if flie plaintiff in that cafe 
ha. not given rules in Hilary Term, he 
mart give them in Eafter Ten/f, before 
he can fign judgment. Anonymous, 22 

13. If an attorney undertake to appear, 
and accept a declaration de bene ejje , 
the plaintiff, on the attorney’s refufing 
to appear, cannot fign judgment for 
want of a plea, Higg v. Rook, 86 

14. If a rclcafe be pleaded, and the 

plaintifF crave oyer of it, and the de¬ 
fendant will not grant it, the plaintiff 
may fign judgment for want of a plea. 
Anonymous, 123 

15. Tf a plaintiff recover againft an ad- 

miniftrator, and die. his executor may 
maintain debt 0.1 the judgment, upon 
a fuggellion of a devajlavii by the de¬ 
fendant in the life-time of theteftator, 
Bcrv.iek <v. Andrews, 126 

16. Judgment fhall be arrefted, if words 
not aftionable are joined with words 
that are aft ion able, and entire damages 
given, Graves v. ELucbett, 148 

17. Judgment in feire facias againft bail, 

that thc*plaintifF “ do recover his da- 
" mages fuftainrd by occafion of the 
*’ delay of execution,” is erroneous j 
for the Court cannot award damages , 
but only cojls of fuit, Fanjbavi v. Mar- 
r ‘f°>h 157 

18. If judgment be given in any Term, 
it may be entered upon tne roll as pf 
the ftme Term iff which it was given 
at any time after, Hodges v. Templar , 

191 
19. In 
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19. In what cafes judgment Hull or 
fliall not be given when the luigcs of 
the court are equally divided in opi¬ 
nion, IValmjhy <v. Rujfell, 203, 204 

20. After a rule to iign judgment* 

there ought to be four days exclufive 
of the da,/ on which the rule is made, 
and the judgment hgned, Ritgaots -v. 
9 ipping, 241 

21. Ill debt on a judgment for damages 

and colb above ten pounds, the de¬ 
fendant may be held to fpecial bail, 
although the' original a&ion w as for 
a fum under ten pounds. Lev:is -v. 
Pottle , 268 noth 

22. If judgment be Signed under an 
agreement to ftay execution for a 
year, execution may, after the ye-ir, 
be taken out without a fire ft, ias , 
but not if the Hay be only for three 
months, and the execution hindered 
by injunction. Booth %•, Booth, 2S8 

JOINT-TENANT. 

1. The poflbflion of one joint-tenant is 
the poffcflion of another, h'ordv. Cry, 

44 

2. If there be t - ,vo joint-tenants in fee, 

and one of them levy a fcno of the 
whole, this docs not amount to an 
infer of his companion, but it is a 
ieverance of the jointure, nlthouga he 
be in of tr.e old ule again, i'crtl t. 
tire; 45 

ISSUE. 

1. Tn trcfpr>f> for making replevin after 
notice of a claim of p:opeity, the no¬ 
tice only is in iiiue, Le.nard v. Stacey, 

<*J 

2. 1 cva~>y ct ccm-anry may be tried in 

an illue, i 15 

J U R l J- D I C T 1*0 N, 

1. Tn ail pleas that oult a court of jurif- 

diftion,' whether fuperior or in factor, 
three rault bean oath in that very court 
cf the truth of the plea, SfurIs v. 
II L (id, 14^ 

2. In an afticn on the cafe in an inferior 
court for negligently keeping the 
p'aintiff’s k*;fe, whereby he was taken 


out of the defendant's liable, and im¬ 
moderately rode, it is not necelfary to 
aver that the immoderate riding was 
within the jurifdiCtion, for the breach 
of the contraft is the git of the aCiion, 
St any on v. Dacre , 224 

3. But in an ajfiunpfit in an inferior 
court for money had and received, the 
declaration mull not only alledge that 
the defendant promifed to pay, but that 
tile mor. y was he,d and received within 

. toe jurijdiciion of the court, Trever v. 
If all, 224 noth 

JURY. 

A juror cannot be cxccptcd to on a writ 
o» enquiry, t 43 

JUSTICES.’ 

1. Jullices of the peace cannot delegate 
their authority; and therefore an in¬ 
dictment for t not producing parilh- 
books of rates before certain jufices 
appointed by the rcll to examine and 
make 01 dcr thereon, will not lie, Reg. 

v. Clin, 87 

* 

2. An order of filiation made on the 

examination of one yujlice is bad, al¬ 
though t'W, jujlues nuikc the adjudi¬ 
cation ; for the examination is a judi- 
de.l a t, and both mull be prefent, 
Reg. v. It \Jl, 1 80 

3. Intlances in which the concurrence 
of two jullices is necelfary, i8q noth 

JUSTIFICATION. 

A fpvcial juflificntion mull be of matter 
of Jaet, and not of record. Anonymous, 

40 


K. 

KNIGHT. 

1. A plea in abatement that the plaintiff 

had received the order of knighthood 
is good, Lett v. Mills, 106 

2 f 

2. Mhe word “miles'* means a knight 

batch Air, . th. 

It A- 
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LABOURERS. 

WJjetherthe flatuteof Labourers extends 
to garden-work, -04 


2. If a biihop make a leafe for twenty- 
one years, and the leflee create a trujt 
thereupon, and on the death of the 
leifor his fucceifor voluntarily renews 
the leafe, equity will fnbjeii the fe- 
cond le.ife to the former trull, Memo¬ 
randum, iff* 


LANDLORD and TENANT. 

I. If a houfe originally entire be divided 
into feveral apartments, with an outer 
door to each apartment, and no com¬ 
munication with each other, the feve- 
nl apartments (hall be rated as dif- 
tinil manfion-boufes; but if the owrer 
live therein, all the untenauted apart¬ 
ments ihnll be confide cd as pai ls of 
his Jtoufc, Tracy v, Talbot, 214 

2- In what cafe warning is necefiary to 
be given by a landlord to liis tenant, 
Dod v. Monger, 2 15 

3. If a landlord make a dillrefs for rent, 

lie mflft remove the goods within the 
time mentioned in the flatutc, Dcd r v. 
Monger, 215 

4. By«*i. Geo. 2. c. 19. a landlord, 

after making a diflreis for rent, lhall 
not be confidered as a trcfpaflcr ub 
initio for any fubfequent irregularity; 
but the diflrcfs lhali be good, and the 
party recover damages for the fpecial 
injury he receives, 216 not is 

5. If a perfon pretending to have title 2 

to land give fecurity to the tenants to 
favc them harmlels upon paying him 
the rent, and afterwards another re¬ 
cover in eje&ment againil them, they 
have no remedy upon the fecurity 
until recovery of niefnc profits, dno- 
ttymou * 222 

6. The ki>:g, cannot be a tenant at will, 

248 

Leases. 

I. Before the 8. and 9. Will. 3. c. 27. 
and 27. Geo. 2. c. 17. a leafe of the 
office of the marfhal of the pi ifon of 
the court of king’s bench for*a certain 
number of years, determinable on the 
de«th of the leflee, was good, Sutton's 
Gajh, 57 


L F. A T H R R. 

What lhall be confidered leather, 1 66 

LEVANT kt COUCH ANT. 

I. A prefcripium for common for cat¬ 
tle levant el couJiant on a cottage, is 
goo i, Enicrlon v. Selby, 11 £ 

** Lcx-amy ct couchr.ncy" may be tried 
in an iliue ; and tlie proof that cattle 
were foddered in the homeilall is 
fafficicnt, ib, 

LIBERUM TENEMENTUM. 

In what cafe the defendant may plead 
lib ere m tenement urn to an adtion ot 
trdpafs, Elxvis •v. Lamb, 117 

L I C E N C E. 

Tf the Jaw give :t man a licence for 
the doing a thA , and an adlion of 
trcfpafs is br -'ght, the licence mull 
be Ipccially pleaded, for it cannot be 
given in evidence on the general 
ilTue, Everurd-u. Stacey, 69 

Therefore if a mailer bring an adlion 
of covenant againil his apprentice for 
leaving his fervicc at fuch a time, 
and the apprentice left the fervice 
with his mailer’s leave, this licence 
mull be pleaded by way of junifi¬ 
cation, Anonymous, 70 

3. And the mailer in fuch plea cannot 

give in evidence a leaving of him at 
another time than that wluch is ftated 
in the declaration, ib. 

4. If A. licenfe B. to put trees planted 

in boxes into his garden, and A. after¬ 
wards fell the garden with all his 
tree# thereon, and the vendee fuffers 
the trees to continue without moles¬ 
tation or objection, this is a renewal 
of tiie licence granted by A. Olive* <v. 
rernen, 171 
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LIMITATIONS. 

I. By 4. Ann. c. 16. f. 17* ** fa** 3 

** and aftions in the court of admi- 
“ r alty for fcar - n’s wages (hall be 
" commenced ’xl'Jiin fix years next 
“ after the caufe of aCtion aril’cs ; but 
** if the party be a minor ot f:\.e 
«* covert, infane, imprifoned, or be- 
11 yond feas, it (hall be within Jix 
«« years next after attaining age, be- 
««ing difeovert, of fane memory, re- 
*« leafed, or returning from fea,” 26 

notis 

a. This fiatute as it bars a right (hall be 
ltriSly coniirued, , 26 

3 . But although the coart of admiralty 

refufes to receive the plea of the ita- 
tutc *f Limitations to a iuit for Tea¬ 
men’s wages, yet if the pica be badly 
pleaded, they" lhall not be prohibited 
from proceeding in the fuit. Ewer 
•v. Jones, *&• 

4. And if a man be beyond fea at the 
time the debt accrue-., he may plead 
it by way of replication to the de¬ 
fendant’s" bar of tiio lutute, Enver v, 
J'.WS, 

5. Seamen’s wages arid* from the time 

the fir z-ice is pc.formed, and not from 
the time the counsel is made; and 
therefore though the contrail be 
above iix yeari, if any part cf tie 
jet-vice he within ux ytats, it is out of 
the llatutr, J. ;wr v. Joni r, ib. 

6. A new promifi: to pay an old debt, 

made after the am.ll, and before the 
filing of the bill, did rot formerly 
avoid the ftatutc of Limitations, Demi 
v. Crane , 3 10 

1, But now the acknowledgment of a 
debt after the aft ion is commenced 
will avoid the fiatutc. Ter. n>. Fourn¬ 
ier, ' 3 10 not:s 

J8. Jnftances of the kinds of acknow¬ 
ledgement which will avoid the lta- 
tute. Dean v. Carter, 3 10 tt0t ‘ s 

LONDON. 

j. Quaere, whether being free of the 
Waterman's Comply makes a man 
a freeman of London, Barber v. Den- 
Mis, *9 


CIPAL MATTERS. 

а. On an efcape out of either of thb 

co m i ’t hrs of the city of London, the 
aflion mult be in the name of both 
the (heriffs, Anonymous, 96 

3. There is a good bye-law in the city 

of London, that no foreigner (hall 
weigh goods imported except at the 
ancient beam ot that city, Cudden <v. 
Pro-vjl, 123 

4. The court of king’s bench will not 

enter into the validity of a bye-law 
upon the return of a habeas corpus, 
except it be a bye-law of the city rf 
London, Cudden «y. Provofi, ib. 

5. A bye-law of the city of London, in¬ 

flicting a penalty on any perfon who 
(hall employ a porter not a freeman 
of the Porters' Company, is void; but 
a bye-law that none but a freeman 
(hall do porterage work is good, 

Cudden v. Ejlwick, ib. 

б . The gaol delivery of Middlefix is 

held by prefeription in the city of 
l ondon , Anonymous, 145 

7. On a return to a habeas corpus, 

grounded on a eufiom of t ondon, the 
Court will firll order the retu*n to be 
file r >r the purpofe of controverting 
the cuftom in an adlion for a falfe re¬ 
turn , Fa&okerLy <v. Ealdoc, 177 

8. A procedendo may be granted to the 
mayor’s court in London after the 
return of a habeas carpus (brought by 
a perfon committed for non-payment 
of a penalty under a bye-law of the 
city), has been filed in the fuperior 
court, although the ufual practice is 
to award the procedendo without filing 
the writ, Fazaktrley <v. Baldoe, ib. 

g. The Court will not enter into the 
validity of a bye-law upon a'return to 
a hah us corpus, except in the cafe of 
the city of London, Ballard v. Ben¬ 
nett, *78 notis 


M. 

r. A mandamus will not lie to reftbre tt 
perfon to the place of clerk of a 
company in a corporation, although it 
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be an office inftituted by the charter, 
for it is of a private nature; and al¬ 
though the clerk has a freehold in 
fuch office, the perfon may have an 
ajftzt, or an adion on the cafe. 
White's Cafe, 18 

2. But a mandamus will He to reftore 

an attorney to his office of attorney in 
an inferior court, for the office of 
attorney is m-ceffiiry to the adminif- 
tration of juflice, and is of a public 
concern. White's Cafe, ib, 

3. An alias mandu.rn.us may be made re¬ 

turnable immediate, and for a con¬ 
tempt thereon the Court will grant 
an attachment, or they may make the 
firft writ returnable do die in dim, or 
of a lliort return as a week, and an 
alias in four days after, and a plurics 
with the like fhort return, Reg. v. 
Mayor of Tketford, 25 

4. A mandamus will not lie to “ The 
“ G unmake rs' Company” to reftore 

• a member t.i the office of “ Approver 
“ of Guils,” Vaughan v. Uunmakers , 

82 

5. A mandamus will not lie to compel a 
cofftlable to pay money levied by him 
under a diftrefs and falc, after having 
refeinded the fale, under an idea of its 
having been erroneous, and rellored 
the money to the purchafer, and the 
goods to the ou ner, Morly <v. Stacker, 

83 

6. A mandamus lies to the fpiritual 

court to f\\ear in churchwardens; 
and it cannot be returned that they 
were not duly elected; but if there is 
matter of doubt a fpeual return may 
be made, Reg. -v. Cay, 89 

7. A mandamus docs not lie to overfeers 

to make a rate to reimburfe their 
predicelfors in munies expended for 
the relief of the poor ; but if an over- 
fecr advance his own money to the 
ufe of the poor of the parilh, he may, 
during his continuance in office, get a 
rate for the relict of the poor, and ro- 
imburfc hiinfdf out of the monies 
ariiing from it; and a mandamus will 
lie to compel the j all ices to iign and 
aliow fuch a rate, Reg. *w. Parijh of 
bittleport , 97. 


8. The ex-bailiff of a town fhall make 

a return to a mandamus, Reg. v. Cli - 
theroe, 133 

9. A mandamus may be amended before 
return made, Reg. v. Clitheroe, ib. 

10. A mandamus lies to compel juflices 
of the peace to make enquiry of the 
fad of forcible entry, Anonymous, 138 

11. A copy from the crown-office of 

thi writ and icturn to a mandamus is 
fufficient evidence agalnft the party, 
on an i«formation for a falfe return, 
Reg. v. Chapman, • 152 

1 z. On a mandamus being granted to a 
corporation to elect a town-clerk, the 
writ ought Jo be delivered to thb 
mayor, Reg. as. Chapman, 152 

13. A return to a mandamus io elcd a 

town-clerk, that the candidates had an 
equal number of votes, is bad, Reg. 
•v. Chapman, ib. 

14. A mandamus granted jointly and 
feverally to .all the juiliecs of .a town, 
to enquire of a forcible entry, on 
proof having been made that they 
had all refufed to take any inquifition 
on the fuhjid, Caly -v. Hardy, 164 

13. A mandamus will not lie to }:>jlices 
of the fvtc., commanding th..m to 
fufTer a diflcnling ininiiler quietly to 
preach in a particular mcciicg-houfe. 
Peat’s CaJ", 229 

16. A maudlin :.,, doe c not lie to juflices 

at feffions, commar.dir : them to liate 
a ipccial cafe. Peat’s Cafe, ib. 

17. An argumentative rctmn to a man¬ 

damus is bad, Reg. v. Ah.jor cf Hue- 
ford, “ 309 

18. A mandamus lies to juflices of the 
peace to admit a diuenling miniller 
to take Live oath ot allegiance, and 
fubicribc the declaration according 
to th(^deration ad, in orde> to qua- * 
lily himlefl to pi cadi. Rent’s Cafe, 

510 

19. To obtain a mandamus to admit, the 

party ought to f,.g- eft whatever is 
nnceffiiry to i n title 7 wn to be admit-" 
ted ; and if that be not done, or if it 
be don;, and the fait is falfe, that 
will be a guocFiunttcr to return. Peat’s 
Cafe, ib. 

a: a- 
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Malicious prosecution. 

1. An aCtion for a malicious profecution 

will not lie, if there was a pr.bable 
eaufe of profecution ; for to fupport 
fuch an aCtion, there mull be direH 
malice, and without any colour ofcaufe. 
Anonymous. 25 

2. An aClion for a malicious prof-cation 

will not lie, if there was probable eaufe 
for the profecutiou. Anonymous , 73 

3* An aClion for it malicious profecution 
will not lie for bringing a civil adion , 
although the plaintiff has no grounds 
for it, Savil v. Roberts, 73 notes 

4. An aClion for a malicious profe-cati^n 
will lie for belling to bail for a greater 
fum than is due, Daw v. Szvain, 73 

‘ not is 

•* 

g, An aCtion for a malicious profecution 
will lie for fuing in a good eaufe of 
aftion in a court that has not original 
jurifdidtion, Atwood v. Monger , 73 

not is 

6. To maintain this aClion, the plaintiff 

mult fliew both malice and want of 
probable eaufe ; but malice may be in¬ 
ferred from the want of probable eaufe, 
Jobnjlon v. Sutton, 73 not is 

7 . Same point, jobnjlon v. Browning, 

216 

8 . If a declaration for a malicious profe¬ 
cution charge three perfons, one of 
whom was thejulticeof the peace,wi;h 
a ccnfpiracy illegally to arreft and im- 

, prifon the plaintiff, the confpiraty may 
be colle&ed by the jury from the cif- 
cumftances of the cafe ; but if it appear 
that the jullice of the peace was per- 
fuaded by the others that it was not a 
bailable offence, and that from igna. 
ranee of tbt law , and not from malice 
of thebmrt, he committed the plaintiff, 
he ought to be found not guilty, 
Muriel v. Tracy, 1 70 

9. If a declaration for a malicious arreft 

ftate the warrant to be “ with intent to 
•• rob," and the charge in the warrant 
is, “ with intent to rob, as be f verily 
•• believes ,”the variance is immaterial, 
Muriel v. Tracy, 169 

SO. A declaration for a malicious profe¬ 
cution, ftating, that the pla<miff was 


arrefted “by pretence of a certain v/ar- 
rant,” is good, 170 

11. A declaration for a malicious profe¬ 
cution, omitting to ftate that it was 
without probable eaufe, is bad, ib. 

12. In an aClion for a malicious indict¬ 

ment, if the indictment be recited 
** according to tbt J'ubfance follow- 
“ ing,” a variance of “ valoris ” 
inftead of fi valentia is immaterial, 
Joh rif on v. Browning , 2 16 ' 

13. In an aClion for a malicious profecu¬ 

tion, the plaintiff ought to prove a co¬ 
py of the indictment, 2nd that it was 
found bv thegrand jury upon the oaths 
or procurement of the defendants y but 
the names being on the back of the bill 
is of itfelf fufficient evidence that they 
have fworn on the bill, jobnjlon v. 
Browning , ibi 

14. Precedent of a declaration in an 

aClion on the cafe for malicioudy irf- 
diCting the plaintiff ior barratry, Godr 
dam v. Smith , ' gut 

15. A declaration for mallcioufly indiCt- * 

ing the plaintiff for barratry without 
enufe, ftating, that he was *n due 
manner thereupon difeharged, is not 
maintained by evidence that he was 
difeharged by means of a nolle profequi 
entered by the att*orney-gkne- 
ral ; but if he had pleaded not 
“ guilty," and the attorney-general 
had confejftd the plea, that would have 
maintained the declaration, Goddard 
v. Smith, 262 

MANOR. 

1. If a manor be held by the fervice or 

tenure of repairing a bridge, and part 
of it be afterwards fevered from the 
manor, yet the charge or fervice lhall 
run with it, and every one of the 
alienees of ever fo fmall a parcel of the 
demefm s and fervices, is anfwcrable to 
the public for the whole charge of thfc 
repair, Reg v. Buccleugh; 151 

2. If a manor be holdcn by knight fer¬ 

vice, and the lord alien part of the 
demefnes, the alienee fhaU'hold by 
knight fervice, » ib. 

3 . If the lord of a manor grant a rent- 
charge upon ths manor, and alien part 

of. 
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bf the demefnes, the alienee (hall hold 


it fubjed to the charge. 

1 5 1 

But the lord of a manor 

may, on 

alienation, dilchafge the land 

boot r<*- 

pars, 

tb. 

, I ands cr.ee fevered from a rancor ran 

never become p.vt cf the than 

0; .1. .:in. 

except by reput .lion. 

° <!>. 


MARRIAGE. 

i. Previous to the Marriage Ad, the 
f|)iritual court was not [ rohihiie i born 
proceed.r.g to diflblve a mar. i.ige con- 
traded per -verba de p-afn•/ , or f.r 
■i trim i/t* J'ltturo ; for in both cafes the 
matter was matrimonial, and within 
the jurifdtdion of the court ; nor was 
it rccciT.iry to fltc.v that a d.fibiutio n of 
the contract was the objid of the Lit, 
Collins <i\ Wot, l j 5 

1 . But now by 26. Geo. 2. e. 33. f. 13. 
the ecclrfitlt cal court cu not compel a 
celebration ot marriage by rcaf/i. t.f 
any centr'd of matrimony per z.ria 
tie pro'/eith, or per -Vi rba dejutmo, i 56 

t.-.n r 

3. An ad’on on a prox.ife of marriage 
uny Ire maintained, without ;>r- 
an ixprefs pit'X.tle on the p-ft ot the 
woman, Hutton i>. JSlanje!, Ij2 

M A A S H A L. 

1. The ntarfk.tl of the king’s bench pri- 

fon is, by intendment of law, always 
prr lent in the court of king’s bench, 
Anonyh.i us, 16 

2. If the mailhnlof thek’ng’s bench pri- 

iun be turned out for r.Cii-atti lul.tace, 
and the new appointed niarihJ n::.kc a 
lurcil^Je cutty in o the prifun, and dif- 
p. fiels his prcdcctflbr, the court of 
king’s Iktc'u will not, on motion, rettorc 
the po Hellion, Sultan's Cafe, 9 t 

3. The marlhal is bound to take notice 

cf commitments by the court of king’s 
bench, Soutbers * Cafe , 133 

4. If a marflial fufFer a prifoner to efcapc, 

and after he is out of office the party 
Voluntarily furrender himltlf, he may 
be legally detained by the fuccecding 
mar (hat. Grant <y. Soutbers, 183 

Vot. VI. 


MARTIAL LA\V. 

The martial faw is not a fixed, but a traft* 
fltory law, variable by the gene¬ 
ra 1., as cccafion and circumlhnccs 
n uuire, according loth oartulci of vsar. 
An nyir.Ltts, 180 


MASTER AND SERVANT. 

1. If the holder of a bill of exchange 

f nd his fervant with it to the payee for 
payment, and the payee give the fer¬ 
vant a draft for it on his banker, but 
the banker, inih-ad 8f paying the fer¬ 
vant mono, giver him a note for the 
amount, which note is not paid, the 
ad oT the lervar.t fhnll not bind hij 
mailer, for he was lent to receive the 
money, and r.ot the note ; and there¬ 
fore the mailer may recover the 
amount front the banker, as fo much 
money had and received to his ufc, 
Ward v. Evans, 36 

2. In what caie a mafter may bring an 

action a^ainfl a perfon for (educing his 
fervant, Reg. v. ban tel, 182 

3. See alio Keg. v, C'.llingvjooJ, 283 


M E R C II A N T S. 

1. V,'licit adions on inland bills of ex¬ 
change fir It began, 29 

2. The diffi rente b tween foreign and 

inland lulls ol exchange, ib, 

3. Indotfee brought xdion in the indor* 

fer’s name, 30 

4. A bill cf exchange may he made be¬ 
tween t'«o perk ns, and how, ib. 

3. A cafe concerning payment of 60I. to 
a merchant's fcivant by a bill of cx- 
cltange, kc. on another who had juft 
failed before, 3$ 

6. A merchant's fervant cannot accept of 

a bill ufexcliangc, without authority to 
do it, ib. 

7. Whether fuch a bill be payment at 

ib, 

8. How fuch notes may be payment* 

anion whom the proof lies, 37 

9< Vl here a mailer is not bound by fuch 
a bill taken, v ib. 

10. Indebitatus cjfumpjit by one part* 
owner of a Blip againlt another, 264 

X i il. In dtbit at at 



A TABLE OF PRINCIPAL MATTERS 


1 1 . Jndtbit at us ajfumpfit lies not upon a 
bill of exchange againft the acceptor, 

12 9 

MIDDLESEX. 

The gaol-delivery of the county of Mid- 

dleftx is held in th 1 ; city of London, by 

prefeription ; but the commifiion of 

oyer ana terminer is executed at Hicks's 

Hall , which is in the county, Aicny ■ 

mens, 145 

1 

K 

MISDEMEANOR. 

|. If a perfon furrender on proclamation 
to a fecrctary of 11.116,= on a cha>-ge of 
mifdemeanor, the fccretary may bind 
hinvttxappear in the king’s benct^, but 
cannot oblige him to give fur?ties for 
his good behaviour, Reg- v. 7 utchin, 

2. If a perfon furrender to an information 
for a mifdemeanor, he may, on renew¬ 
ing his recognizance, ha verimr to piend ; 
but if he is brought in on a capias, he 
mult plead iujlaater, Reg. v. Tut chin, 

* 6 S 

3. A ihcrilF cannot admit a perfon to bail 

who is arreded for a niildemeanor. 
Anonymous, 179 

MIS N.O M E R. 

1. If a man fued by the name of Benja¬ 
min plead in abatement that he was 
baptized by the name «>f John, with a 
traverse that the faid John was 
ever known by the name of Benjamin , 
the plea is bad, Walden v. Holman, 

* * 5 

2. It is not a good plea in abatement for 

a defendant to fay he was baptized by 
another name, without ihevying that he 
was always known by it, 116 

3. If there be father and fon of the fame 
Chriitian names, a declaration again!! 
the fon in eufiedia marefcbulli is good, 
without diltinguilhing him by the ad¬ 
dition of junior, Lrpiot *v. feroivo, 

198 


4. If A. make a bond in the name of B. 

and is fued by the name of B. he may 
plead mi/nomcr , Limb v. Hooke , 226 

5. A declaration in d bt on bond, that 
the defendant became bound by the 
name of Jo/m Villars, Vifcount Pur beck , 
and Earl of Buckingham, is good ; but 
the better way is, to recite the titles 
under an alias did us, Villars v, Cary , 

303 

6 . A mijnomer in a bail-bond, and a 

reddidit fe variant from the firft writ 
cannot be amended, Bernardijion's 
Cafe, 3C9 

7. A wife, after bail-bond given, may 
plead a mifnomer , Lynch v. Hooke, 310 

MIS-TRIAL. 

1. If an indiflment for a confpiracy 

again!! feveral charge the alts offome 
of the defendants in the |fari(h of St. 
Ctles in Middlefex, and of the others 
in the parilh of St. Margaret's in the 
fume county, and a venue be awarded 
to St. Giles only, it will he a mif-h \al, 
tor the jury ought to come from both 
pariihes, Reg. <v. Tracy, 179 

2. Tfa venire facias de novo be granted 

on an iodi&mcnt after a mif-trial, the 
defendant mull enter into a new recog¬ 
nizance, Reg. v. Tracey, ib. 

MONEY. 

Tn what cafes money may be brought in¬ 
to court, 11. 25. 101. 153 


N. 

NAVIGABLE RIVERS. 

I. If a perfon hold land adjoining to a 
navigable river, every one who has 
occalion to ufe the river has a rig ht of 
way by the brink of the water over 
that land, or farther , in if neceffary, 
Reg. v. ,Qlu:vot tb, 163 

Sed 
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a. Sed quart, if this right mull not be 
founded cither on Jlatute or on ufagt ; 
for it is decided, that the public are 
not intitlcd, of common right, to tow on 
the banks 01 ancient navigable rivers. 
Ball<v. Hebert, 163 noiis 

NEW TRIAL. 

Set Trial, 


NISI P R I U S. 

t. All crown caafcs in the court of king’s 
bench mull be tried at bar, unl.-fs the 
attorney-general will grant a nifiprius, 
Rtg.v. Banks, 3 47 

a. A niji prius granted by furpiift.may 
be fuperleded by the court of king’s 
bench, Reg. <v. Banks, { 


ib. 


KOL’LE PROSEQ.UI. 

I. The praftice of fhc attorney-general 
* entering a nolle prefcqui upon an 
indiament began in the latter years of 
the reign of Charles the Second ; but 
on informations, the practice has been 
frequent long antecedent to that period, 
by IlOL i, Chief JuJlice, 262 

*. A nolle prrfequi does not difeharge the 
crime, i : only ours the defendant 'With¬ 
out da\ ; and though there has never 
been any proceedings after a nolle pro- 
fequi. yet the .ittr rney-genr ral may, if 
he chiilk rroper, i:Tue «< n? prectfs on the 
fame indictment ; but an acquittal on 
“ not guilty* pleaded, whether by 
i-erdia or conf fcn, goes to the faA 
charged, ami clears the defendant both 
of the indictment and the crime al- 
lcjged eg tiuft him, Goddard v. Smith, 
• ib. 

nonsuit. 

After a nonfuit in replevin, it is toolatcio 
objeft that the avowry Hates a particu¬ 
lar eftate. without fhewing its commence¬ 
ment, or a ftijin in fee. Anonymous, 223 

NON-TENURE. 

(r Non-tenure” cannot be pleaded by im¬ 
plication, Adams <v. Savage, 216 


CIPAL MATTERS. 

NOTICE. 

x. In a town cauft , if the defendant live 
above forty miles from London or 
Weftminjler there mull be fourteen days 
nonce of trial ; but if he live within 
forty miles, eight days, exclufive of the 
day of notice and the day of trial, muft 
br. given, pursuant to tne 14. Geo. z. 
c. 17. f» 4. Anonymous, 18 

2. In trcfpafs for making replevin, after 
notice of a claim of property the naice 
only i$*in iflue, Leonard <v. Stacy , 

3. What notice ought to be given on 

executing a writ of enquiry, Williams 
•vujackfm, 14 6 

4. Where a Term’s notice of trial is 

required, there muft, at the fame dif- 
tance of time, be the likfc notice of 
executing a writ of enquiry, Peyton v. 
B urdus, 146 ssotit 

5. A Term’s notice of trial mull be 

given in ail cafes where the proceed¬ 
ings have been delayed, except by in¬ 
junction out of chancery, for four 
Terms, ibi 

6 . The holder of a bill of exchange muft 

give notice within a reafonabie time, if 
it be not accepted, or if accepted, not 
paid, 148 notit 

NUISANCE. 

t. To bring r.m-gefhip of three hundred 
tons into Diihoejgatt Dock, which is a 
dock only fittett to receive fmaller vef- 
fels, and not f ,- tc for all (hips, is a pub¬ 
lic nuilance, Rrg. v. Lcr.b, 145 

2. If a man by continually driving a cart 
along a borfr-way render it ( cis con¬ 
venient to aiders, it is a nuifance, 

ib. 


O. 


OFFICE AND OFFICER. 

l. V a man be made an officer by a6 t of* 
parliament, and mif-behave himfclf in 
his office, he is indictable for it at com¬ 
mon law ; and any public officer is in- 
datable fcrmlfochaviour, Anoiyucus, 96 
I»2 2 . In 
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». In what cafe articles may be exhibited 
tit feffions again ft a clerk cf the psace , 

• Reg. *v. Barnes, 194 

3. If a perfon hold an auditor's office for 
life, and dcpilte another to exercife the 
f«iid office during his good behaviour, 
a bond given 6y fuch deputy to pay 
his principal yearly, during the laid 
deputation, 200I. and that in confiue- 
ration thereof (he deputy ihall have all 
the rents and profii. of the laid office to 
his own ufe, is void by 5. & rt. Edw. 6. 
c. 16. f«*r it is a bondt' 1 pay a certain 
futn at all events, Godolpbi.t -u. c fuih<r, 

4. If a perfon be put in a 4 s deputy to an 

office, without any ft ."ted falary, he has 
no remedy but by bringing a quantum 
meruit againft hi* pi incipai, 235 

ORDER. 

1. If an order on which an apped Fes be 
removed by certiorari b ■fore appeal, it 
ought not to be filed ut.iil the Court is 
informed of the matter, and then they 
will grant a procedendo, r.otwithft.iedii’g 
the certiorari, 40 

s. An order for the payment of fo much 
money for work and labour, without 
faying “ in hulbandry,” is bad, Rrg. 
v. Corbet, yi 

3. Same point, Reg. ‘U. London, 204 

4. An order of feliions may be vacated 

during the lefiions, and a fubfeijucnt 
order is a virtual repeal of a prior or¬ 
der to the fame elicit, St. Clement's <r>. 
St. s,Andrew's, 287 

OVERSEERS. 

it An oylcr appointing overfeers muft 
Rate them to be fubjlantial bouJ'-boUers, 
purfuant to the words of the 43. Ehz. 

*■ c. 2. Rex «y. St. Andrew's, ■ 77 

%. Queert Whether an order appointing 
overfeers for that part of a pariih 
which lies in a particular county be 
good, % ib. 

3. Overfeers are not obliged to lay out 
their own money for the ufe of the pa¬ 
riih* and if they do, they can only be 
re-imburfed out of the mo lies a riling 

• from a poor’s rate made during their 


continuance in office, Reg. -v. Parijb 
of Littlcport, 57 

4. A clergymans exempted from ferving 
the office of overfeer, Anonymous, 140 

5. By 1. Will. & Mary, e. iS. dijfenting 

minijters, and by 31. Geo. 3. c. 32. 
Roma:: Catholic priefis, arc, under cer¬ 
tain conditions, exempted from ferving 
the office of overfeer, 140 nUis 

O U T L A W R Y. 

1. Tf there be an outlawry upon an in¬ 
dictment, and the outlawry is rt verfed, 
the indi&.nent ll.ir.ds good, and open 
to proceed upon, Morgan -v. C Iosakins, 

1 *5 

2. When outlawry is pleaded, it muft be 

under feal, 181 


OYER. 

1. Formerly, all demands of over wcm 
made in open court, as they mull now 
be in cafe of appeals : but new it it 
demanded and granted between the 
au.,rnies, Lcng-iiile v. Tbijilewotfb. 

28 

2. Where oyer ought to be granted, the 
defendant is not bound to plead with¬ 
out it, Lougvillc 'V. 1 b jilt-worth, ib. 

3. After a plea in abatement, there can¬ 
not be oyer cf tf e original, 27 

4. If a plaintiif give oyer of a deed not 

declared on, the defendant may plead 
on it. Cook -v. Rcmingt:n, 237 


P. 


P A L A C £. 

A palace retains its privileges, although 
the king and his court wholly remove 
from it, Kldcrton's Cafe, 

PARISH-CLERK., 

A parijb-cUrk is a temporal officer, and 
therefore not intitlcd to ftfe in the fpt- 
ritual court, a c* 

PARK. 



Vi 
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PARK. 

No perfon can have a pari: in a manor, 
except by grant or prescription. Reg. 
v. Jhtccleugb, 151 

PARMA M E N T. 

See Action on tub Cast. 

PARTNERS. 

If one of fcveral partners receive money 
on the joint account, and give his note 
for it, .md enter his expenditures in 
the partner (hi p-br.o!ts, and then the 
other partners politic theuiidvcs of the 
hooks, and biing an artion againll 
him for the monies received to their 
ufe, the Court will not order the pldiu- 
lifls to produce the books at the trial ; 
but the defendant may give them r;s- 
fo to do, and thereby taife a pre- 
furiiptiwn againll them if they refute, 
1/ nr: v. Ap> rice, 264 

•* * PAY 1\! E N T. 

j. If the holder of a bill cf exchange for 
60!. lii.d his feivant with it to the 
pajjee for payment, and the payee 
give the fervant a draft tor it on his 
banker for iocI. and the banker writes 
off 60I. frun the draft, but the fervant, 
inftead of receiving the livty pounds in 
money, takes a tide for fixty pounds 
from the banker on a meichant, who 
immediately afterwards becomes in- 
folvent, and lefulcs to pay the note, 
the ail of tin- j,riant flitdl not, in fuch 
cafe, bind his mafur ; for the fervant 
was lent to receive the tawny from the 
payee of the bill, an 1 not the note 
from the banker ; and tiieicfore the 
matter may recover the fixty pounds 
from the banker ‘Asia inm h money had 
and received to his ufe from the mer¬ 
chant, IVan/ v. E-vans, $6 

3. Colleilors of taxes cannot compel the 
inhabitants to come before them out of 
the county to make pa) inent thereof. 
Anonymous, 145 

. A draft by a third perfen given by a 
vendee to a vendor in payment will 
•not difeharge the debt, if the drawer is 
not to he found, and tne holder ufe due 
but ineffectual diligence to get it paid, 
ftf/ty v. Ajhlej, 147 


4. By 3. & 4. Anne, c. 9. f. 7. if any 
perfon accept a bill ot exchange in 
fatisfailion of a former debt, it ii.ill 
be de. filed complete p>ymer-t, if he do 
not take due com ft: to get it paid, 

l.]8 not it 

?. What Hull be eonfidcred duo courfe, 

if. 

P E A C E. 

1. The caufes of dcmanJingyir///<*/*■/,&# 

peace m^ii be let forth in the articles, 
D. nnis v. Lent, , 134 

2. If a gentleman viGt a young lady as 
her lover, and, on her parent’s deny¬ 
ing him acccls, he intiudes himfelf 
rudely into* the heufe, follows the 
young lady 011 a journey taken to 
avoid him, a {faults the peffon under 
whole protedinu ihc is placed, and 
threatens to force her from him, it is a 
pood cable to demand lurcty for his 
goal beha viour ; ai d although the 
j lire ty mull be demanded recently after 
t:.'£ caaje happens, ard while the fear it 
occaGons exills, ytt if the party, 4c 
a iy didaii. e t f time afterwards, dp 
say ad, though to another perfon, 
which flicws that the old grudge re¬ 
mains, the Court will couple thelaf! 
art with the antecedent caulc of fear, 
and, on articles exhibited, grant Juret£ 
oj thep. ace, Dennis j. Lane, 13* 

3. The Court may require bail for fuch 

a period of time as they {hall think 
ncccffary for the prcicrvaiicn of the 
peace, Reg. t v. Rower, 132 not it 

In what fotm a recognisance to keep 
the peace may be taken, ib, 

PENALTY. 

When a ilntute gives a penalty to the 
k.ng a # nd the inJ'ortji r, and the informer 
docs not lue within the year, the king 
may lue for the whole penalty at any 
tune within two years, Reg, <v. Frank - 
hn, 420 

• PENSION. 

A fpiiitual perfon may fuc in the ecclefi- 
afiical court for a pcnf.on, although not 
originally grunted or confirmed ljy 
the ordinary - , I'atkcr v.Clerk ,253 

1 > 5 . PER 1 



A TABLE OF PRINCIPAL MATTERS. 


PER'NOMEN. 

A dec’aratioo in debt on bond, dating, 
that tie defend a", t became bound Ly 
the nam- of John Pillars, Pifcount Pur• 
beck, and tarlof Bucttin^ham, is good. 
Viliars v. Ca>y, 303 

PERJURY. 

X, If an indiftment for perjury, in re¬ 
citing the record of the trial. fl.tte a 
fad a> happening between A. B. and 
£ 7 - and it appears from the rcc'ord pro¬ 
duced in evidence, that the faft hap¬ 
pened between A. and B. only, the 
variance is fatal, Reg. v. Carter, <i6d 

2. “ Bar uef' for “ Bar nap'' and “ ori- 

*• entail" in'tcad of “ orientali ,” are 
fatal vatiknc.s bptec-’n an indiftment 
for perjury and the record of the 
trial, Reg. v. Carter, ib. 

3. In p<- ; ury, if the record of the trial 

be not entered up, it cannot be proved 
by the minutes, ib. 

4 If there be two indiftments agninfl a 
defendant for perjury, ana he takes 
the records down to trial, be may bring 
on which of them lie ple ifes firll; but 
the attorney-, encra! may enter a 
nolle profqui, and (o force him to bting 
On the other, Reg. v. Carter, ib. 

P H Y S I C. 

An apothecary vifiting a p .tient, judging 
of hisdifeaie, and lending in medicines 
for its cure, is not a pruJlftng rf phjj.e 
contrary to the 14. & 15. Hen. 8. c. 5. 
proviued he only charge tor tr.e 
medicin<s, 'The College -v. Rolfe, 44 

PLEADING. 

I. In trefpafs for throwing down rails 
* and entering a wharf, it the defendant 
plead that A. was pofictTcd of the 
wharf under a leajc then unexpired. 
Sir'd had a way from thence over the 
locus in quo, and underlet the fame to 
«*}se defendant.-*! h ell ways, &c. »e- 
Crffary to the enjoying of the fame, 
»nd that he the deicnd.int had no other 
way to the terminus act 4 utm, the alle¬ 
gation <* th^t tup defendant fyid no 


** other way” is furplufage j and an 
iflue taken thereon is an immaterial 
iflue, Staple v. Hey Jon, 1 

2. If a right of way be claimrd by ne- 

eefity, the oppofite party may plead 
that the claimant has another way than 
that which he claims; but fuch a plea 
is not good where the ripht of way is 
claimed by grant or prefcriptioji, Staple 
v. HcyJun, 4 

3. Where a particular eft ate is pleaded, 
the plea mull (hew a fciiin in fee. 
Staple v. lisyJor., 

4. A repleader (ball not be granted after 

a demurrer, ib. 

5. If one of two defendants demur, and 

the other plead to tj/itr, and a vtnite 
facias go to uy the iflue and inquire 
of contingent damages, and OefoiC 
the day of nifi prius, the plaintiff gives 
the defendant who demurred a re/eeje; 
qu. Can this reicale be pl. aded at ihe 
day of trial put- Aomin continuance, 
c 1 be taken advantage uf at the Jay in 
hank, g 

6. In an aftion of flander, for calling 

the plaintiff “ a thief'* the defcn*J.mc 
cannot plead in j unification, that the 
plaintiff “ received a thief," Staple v. 
Hey Jen, 1 o 

7. An indictment againfl a commonfold, 

mull expidaly charge the defendant 
with being a common fold ; for thefc 
are in this cafe words of art, and can¬ 
not be fupplied by any epithes tanta¬ 
mount, as common fanner 1 r, l 3 c. Re 
v. Fcxby, II 

3. In trefpafs for taking “ two cows and 
“ alfo a load of wheat, the goods of 
** the plaintiff,” the words <* the goods 
' 4< of the plaint ff''* fliall refer only to 
the wheat, and therefore the declara¬ 
tion is ill as to the cows, inafmuch as 
they are not laid to be the goods of the 
plaintiff, Jofe v. Mill f, 15 

9. A declaration in an aftion on the 
cafe for diflurban.e of cumron. Ha¬ 
ting that the plaintiff was fifed of 
lands parcel of fuch a m-nor, and that 
he held them by copy of court roll, a$ 
a cu'lomary tenant according to the 
caftan of tbc (aid manor, and that ho 
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had in refpeft thereof a right of ccmrrag 
by cuftom on fuch a'pared of the ma¬ 
nor, is bad on demurrer for not al¬ 
ledging that the lands were held at 
the will of the lord, but it is good af¬ 
ter -vet did, for as the lands are ul lodged 
to be parcel of the manor, they fh;;!l 
then be intended copyhold, Cro wder -v. 
Oldfield, 19 

10. A declaration in an aftion for da¬ 

mages is good upon til epo/jefion a gain ft 
a wrong a'oer, without Hating farther 
title, 21 

11. If a perfon be beyond fea at the 
time a debt accrues to him, ar.d, on 
action brought to recover it, the defen¬ 
dant pleads the llatute of Limitations, 
he may reply to this bar , that he was 

, bevond feu at the time the debt ac¬ 
crued, and (liew that the adlinn w ns 
brought within fix years alter his re¬ 
turn, Eewer ‘v. Jones, 26 

ji. If to a libel in the court of admi- 

- ra!ty,#the llattre t>f Limitations be 
pleaded, that it appears by the libel that 
the fait was fix years after the caufc of 
admit aroje, il is bad, £zv:r -v. Jones, 

• ib, 

13. In an attion of hoe and cry, if 

the defendant plead in abaiern nt, that 
the robber was taicen, and on demurrer 
a refpondeas onfter be awarded, the de¬ 
fendant cannot pray oyer of the writ, 
although in the fame Term ; for alter 
a plea in abatement, there cannot be 
oyer of the original, Lotfg’ville v* Hun¬ 
dred of'! hifilcworth, 2 8 

14. Where a plaintiff fa'*s an execution, 

the defendant may plead a tender and 
tout terns pres, but he cannot pay money 
into£ourt to have it ftruck out of the 
declaration, 29 

1If an indiilment charge the defend¬ 
ant vvi.h having falicly arrefted the 
plaintiff by virtue of a certain war¬ 
rant, and thereby extorted divers Aims 
of money from him, “ he th** defend- 
** ant well knowing the faid warrant 
“ to be forged and counterfeited 
qu/ere, Whether the allegation of the 
forgery is dated as a dtfription of the 
offence, or only in aggravation of it, 
Rtg. • v. Tracy, 31 


16. If a declaration be of Michatlmeu 

Term generally, and the fadl laid is Oil 
the fifteenth of November in the fame 
year, it is bad, for as the declaration 
relates tQ the firft day of the Term, is 
appears that the action was com¬ 
menced before the caufe of action 
a role ; but if, on examination by re¬ 
ference to THE MASTER, it fhall ap¬ 
pear that the declaration was in truth 
fill'd after the fifteenth of Hcvember, 
as if the bail was filed, or the bill of 
Middle/, taken out after that day, it 
fhall be let right «by the Court, al¬ 
though it could not be amended by 
any of the Ihtutes of Jeofails ; for if 
bait was filed fub'equent to the fif¬ 
teenth, it would well warrant a spe- 
c 1 a 1. m 1 m o k a n d u m of the day on 
which the declaration was rtially filed, 
as none arc in the cu/lndy of tbemarjhal 
until bail is filed, H'iat qui tam v. 
Ay fun /, 33 

17. Trefpa's for breaking the plaimifPs 

clofe, treadmg h : s grafs, and hunting 
and kiil-ng his rabbits, with a conti- 
nti.mJo of the ffid trefpafs, as to all the 
particulars, on divers days and times, 
from fuch a time to fuch a time, is 
good, Monchon nr. flfhley, 38 

lS. But trefpafs fer cutting a tree or 
killing fo m • y rabbits on a particular 
day, or entering a rick yard and 
taking fo many loads of hay on a par¬ 
ticular day, laid with a continuando , is 
bad, 40 

19. If an ouflcr be laid in the declara¬ 

tion, a re-entry mull alfo be laid, in 
order to recover the mefne profits, but 
if there be an entry, it may be laid 
with a continuando, if it will bear one, 
and the plaintiffs may recover damages 
for the entry and the mefneprofits .• by 
Holt, Chiei Juft ice, 40 

20. A fpecial jultificanon mull be of 

matter ot fad and not of record ; for 
matter o! record muft be pleaded even 
by an officer. Anonymous, ib, 

21. Jfa record of the court of king% 

bench be pleaded, •* mil ‘iel recent” is 
a complca: iliac, Anonymous, ib, 

22. Fleas in baf need only be certain to 
a common intent, Chxttn v. Bafiy, 58 

I » 4 23. A 
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13. A frofrrt is not neccffiry in plead¬ 
ing a writing, al'hough it was u >dcr 
feal, unlels it was ikiivcitd a, a tics/, 
C lax ton v. Bafy, S ** 

34.. If the law give a mar) a l-ntc' fur 
the doing a thing, and an action « f 
trelpafs is brought, the ljccr.cc mult 
be plcadcd.-for it cannot be given in 
evidence on the general iffu , Leaner,! 
v. Stacey, 69 

95. Therefore in an aflion of covenant 
by'a maUcr .-.gainlt his apprentice for 
leaving his i'-rvjce, if the abicnc • w:.s 
with the mailer’s pcni'ilii- n, tic have 
mult be pleaded ir. jail liiution, .‘bn- 
etymons, ‘ 70 

*6. In trefpafs for breaking and enteii 
the pLtir.i’rf’a hou'r, r.d c-rryieg aw iv 
his good s, a i”-! gi.iry as to 

the breaking, and a juvrip 1 c \thin 
by virtue of proeda from an interior 
court as to th * entering without !a. ing 
any thing as ro t lie earning aivay, ’-s 
bad, Bugs u ClUwlJsu, tb. 

*7. A juilific tion by vinuc of procfi 
mull al!e igc di.it the prcccls wis de¬ 
livered to the ddi.nd.111t, Bi.gj o. 
Collin.'fen, T>. 

l8. When a IherifF juflifirs trrfpifs un¬ 
der a writ, he mull ihew d> it the wiit 
was returned, Brigs v. CoUwgJi n, 71 

?9- l^aetre, In an aaioti for an efcape 
from culiody unJcr pir.ccfs from an 
in ft i ior court, whether it lie neccff.iry 
to Hate in the declaration by what 
author ty the C;.urt was held, Mb 
c-'ea/f.n v. Caivfcy, 72 

30. If a plaintiff fac bv the ac’di ion of 
"rv/jl/•*,■*#, a.id the defendant | Lad* 111 
i b-Ucnicur, that he i-> not a gtr.rk-:n«i:i, 
the ,-iea is good ;.i or a den.inter ro 
it; b r it is a cca.kdlon of 1.1c la' 1, 

. JlaSterfy Xtu . Lo 

j I. In rep'k'. in, *• t.rrperty in afirengtr'* 

' may be ,-.!u..dc,i cuiier in bar or in 
abatement, B:e;fo~je v. S~vu.fas, bt 

Pleading that an award was /:;<;./<• im- 
pii.’S that it «.i» r-a-y to be dciivSre'd, 
Bub foil ■&. Culm oJ, 82 

33 ; if a feoffment be pleaded in fatis- 
faftion of a bond, the acceptance tpult 


be laid in the ccuntv where the feoff# 
inent was made, U'tl!tar.t v. Farrow , 

8 a 

14. Pleading* in abatement on a writ of 
t.Immine replug mmio, Lord Banbury it. 
Cuds, ' 84 

3;. Pk,u lings in replevin of a mare 
t ken in the highway damage feafant, 
with a | lea in nminuna ••vc of the de¬ 
claration, dennurer, j.under, judg¬ 
ment, writ of erior, and rtiier pro¬ 
ceedings thereon, Crrjje Ihi/.n, ro 3 

56. In replevin, if the ddi nd irt plead 
i'i b.ir, and demiir to ti e repluatich 
in nbatrms"’, the plaintiff, alter join¬ 
der in deimurer, Hull have final jttd>- 
1; :!, on tne demurrer being ovci- 
1 tiled, Crvfe i>. Ri'fn, //•. 

? 7. In r?:'1.'i in, ithe taking be avowed 
in .0: liter pr..e, t:.e freehold «*i the 
defend. mi', as tutnri e /*.■■ h/tf, rod the 
jd< a tr.iverfe the j! .ea in the d.-cla- 
ri'io'i, and c» ncbide viirh graving 
! g'i>etr and u'ii-ui'n ; tltisM:. a pic* 
i • h.ii, C-1ft v i t'.hjn, * j//, 

3N. Where matter i: rbwr»:-r.‘. is plead- cl 
in bar, tii.a' judgment ought to he 
pi tb, 

in.- Tn replevin, if a I'em.yricr to a r: - 
•pleader to a ph-i in Inr conc'uJe, 
“ \V hcrc*‘orc as 'a fore he pr..y.. j.. !*» - 
“ niee.t, ti"d ttr.it :Lt :;ieIar..;.ou nay 
" le qtutft.l," tlicie lail woids are 
f.::plul.tge, ‘ tb. 

40. iij replevin, if the defendant plead 
•* property in timjclJ” he lh ail have a 
r 1 u 1 11 wimout c< gi.i/ance, bur if he 
j Ic-id “ I'eeptr*j in a jlrangir'* lie ilHilt 
nuke c. 71117. nice, Cufe-v. Ri'fn, 103 

41. Mar i r plmtlcd /> L rand concluding 
in tdeic::iKt, fliall be ta'ten in bar, < 4 , 

43. Ill replevin, if the defendant avnw 
at a u'jfiitnt jLuc to have return, h^ 
miy plead in abatement, and traverfe 
the place ! id in the declaration, 
Ctift" a. lb fen, ib. 

43. A declaration in an afiion of fl -ndcr 
for faying, '* Tin re goes A. who is 
“ one of thofe that lto!c B,*& deer,’* 
mult aver that a deer was ftolcn from 
£. and that it was tame, Ogden it. 
Turner, ' 104 

^4. Plead* 



A TABLE OF.PRINCIPAL MATTERS. 


44. Pleadings by bill againil an officer 
«.f the court of kind’s bench in an ac¬ 
tion of «Lbt on bond, in which, after 

, oyer, the defendant pleaded *• knigbt- 
“ hood” in difakility of the plaintiff, 
with demurrer and joinder thereon, 
Lett v. Mills, 105 

45. A venue need not be laid in a plea 

of abatement, when pleaded in tlila- 
bility of the plaintiff, 106 

46. A plea in abatement, that the plain¬ 
tiff received the older of knighthood, 
r.iuil a!!ed;'C that he wv.s a inigl-t at 
the time the adion was brought, ib. 

47. If an attorney of the common picas, 
cn being lucd in the king's bench, 
plead his privilege, the plea need not 
l.e verified, nar the vjrit of privilege 

’ let out, i 14 

48. If a traverfe be tendered to an in- 
quietisn of forcible cutty, iciliiution 
liia'l not be grant*;-!, Atony"ions, 1 15 

49. If^a man lav a diy in hi-: declara¬ 
tion that is not material, and the de¬ 
fendant, by his plea, make it mueral, 
and tin n the plaintiff, in his ivplica- 
t-in, varies fu-m the day in t..c de- 
cLrition, it will be a a f inure ; 
oiherwife if the day had not "been 
iin.de in.ktciial by the pica, Auon\mo.n, 

ib. 

50. If a men fued by the name of Ben. 
jaini'i, plead in ahateme nt that Jic was 
baptized by the name o (John, with a 
•r k av e rse that the laid ‘John was ever 
known .by the name of Benjamin, the 
pita is bad, U'alden -v. Holman, 116 

51. Pleadings in an adion on the cafe 

for flopping ancient lights, Rofeixell 
•v. Pryor, ib. 

52. ft fnch an adion it is fufficient to 
declare that the plaintiff was foff.fftd 
of luch a meffuage for years, and had 
and ought to have fuch lights, without 
Haling that the meffuage and the lights 
were ancient, Rcjcivcll v. Pryor, ib. 

53. In trefpafs vi ct armis, for taking 
the plaintiffs goods in Dale, the de¬ 
fendant cannot plead in juHification 

* generally, that the place where is 
his freehold, and that the goods were 
{here damage /enfant, El-vcis v, Lombe, 

I17 


54. If a man bring trefpafs for taking 
J.is cattle in Black- acre on fuch a day, ’ 
and the defendant juilify the taking at 
another place damage Jeafant , the 
plaintiff may make a novel affignment , 
if there were two takings, Khwis v. 
Lomhe, 1^9 

If a wife be falfely imprifmed, a de¬ 
cidin', ion by huiband and wife, with a 
per q-tod his domcllic concerns re¬ 
mained undone, and concluding, to 
the damage of both, is good, Rujffell 
v. Corn, 127 

56. If a declnratior? contain two counts; 
the full on mutual promifes for mcney 1 
wpn at play; the fircond on an inde- 
bit at: s affuuipfit to pay “ the faid fum 
“ won at play aforefaid,” the latter 
count is bad. Smith v. Aifry, I2g 

57. A declaration in a/fumpfit by an 

dfftgt.ee ought to flate the promiles as 
made to the bankrupt, unlefs an exprefi 
fro-.t/c is made to the affignee , Anony¬ 
mous, 13 1 

58. An affignee may declare in his own 

name for money had and received 
fublrqucn: to the affignment. Anony¬ 
mous, 131 

59. Archdeacons have only a preferiptiv* 
anil not a common right to grant admi- 
j.iilrution ; and a judgment is bona 
not.1/ilia in the place where it is given: 
if therefore n judgment be given at 
ircjhninjl. r , ' and the adininiftrator of 
the plaintiff bring a fire facias againft 
the terre-tenants of the defendant. 
Hating, that the inteftate died on fuch 
a day, and that adminiflration was 
committed to him by the archdeacon of 
Do jet ; the Court will ex officio take 
notice that the adminiflration,as to this 
judgment, is void ; and the adminiflra- 
tcr (hall take nothi/ig by his writ, 
Adams v. Savage, 

60. If an adminiftrator bring a feiri 
facias on a judgment recovered at/Peff- 
minjler , Hating himlelf “ adminiftra- 
“ tor,” and reciting, as his title to 
fue, letters of adminiflration granjjd 
by the archdeacon of Dorfet , the error 
of fuing for bona notabilia in one dio- 
cefe, on adminiflration granted in an¬ 
other, is not*cured by the terre-Unantt 
pleading to the merits, and omitting 1 
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| to traverfe the validity of the ndrni- 
niffration; nor can the words “ by the 
•‘archdeacon of Dorfit ” be rejected 
as iurplpfage; but if the plaintiff had 
only alledgcd generally in his decla¬ 
ration. that he was adminillmtor, it 
would have been good, Adams v. Sa¬ 
vage, 135 

ft 1. To an aflion brought for a bill of 
exchange with 10 much for infreft 
due thereon, the defendant may plead 
u nder and refufal, and encore.pres, and 
fo difeharge him/clf of the interefl. 
Anonymous, 13 S 

62. In debt on a recognizance agiinft 
bail, if the defendant plead ** no ca- 
“ pias againft the principal,” and the 
„ plaintiff reply ** a capias , as appears 
“ by the* record,” a rejoinder that 
“ a writ of error was allowed before 
** the return of the capias ,” is a de¬ 
parture from the plea. Parkins v. 
Hooiaftcn, 139 

63- If a plaintiff fue an executor, and 
die inteltatc alter interlocutory judgment , 
and before the return of t.ie v.nt rf 
inquiry , and his adminidrator lues a 
Jure facias on the Judgment, the de¬ 
fendant cannot plead a jndg:::c.:t re¬ 
covered in debt on bond, and tint he 
has no affets ultra ; fur the.llatutc 8. 
& 9. Will. 3. c. 11. does not audio-, 
size a prrjc.sal reprtfeatative to make 
any other defence than his teffator or 
inteffate might have made to the sent 
rf inquiry , and he could not in this 
cafe have pleaded fucli a pica on that 
writ. Smith -v. Harmon, 142 

‘* 4 : Pleas to the jurifdi&ion as well of 
inferior as of fuperior courts muff be 
c verified on oath, and tendered in per¬ 
form while the Court is fitting. Sparks 
* *v. Wood, 146 

65. In covenant, if the plaintiff declare 
on the breach of a covenant for quiet 
enjoyment, -Ar,. ** that the leflbr cn- 
“ tered and ouffed him of the pre- 
44 mifes the defendant may pltkd, 
“ that he entered to didrain for retie 
“ arrear, cJj-uc tec that he mill d 
' ■ “ him dt prctMtJfis”Id 'oitc v Lt-diuam, 


65 . In tnffpafs, matter of right mull 
be fpecially pleaded, j Dove u. Smith, 

*53 

67. In covenant on an indenture of ap- 
prcnticefhip, the defendant cannot, 
without firff praying oyer of the .in¬ 
denture, plead that the covenants 
therein are performed, Foxon <v. lilnfely, 

*55 

68. A plea under the ffatutc 8. Sc 9. 
Will. 3. c. 12. muff fliew that the 
party was info)vent at the beginning 
of the leilions. Smith v. Bartlett, 157 

69. To ajlumpjit in the king’s bench the 

defendant cannot plead another aftioti 
depending for the fame caule in the 
court of common pleas, Rov.jhn v Com¬ 
bat, ib. 

70. In replevin, if the defendant plead* 
that he was fe fed of the place w Here, 
andjutlify the taking damage J enfant, 
the plaintiffs may alledge that he was 
feifed of a third part of the place 
where, and traveiie the fait fijin of. 
the defendant, Gilbert t', Parker, 158 

71. Form of declaring in debt on a re¬ 
cognizance againil bail, Parlips v, 

C hath rton, 159 

72. In debt upon a fingle bill payable 
with intend! on demand, the defendant 
cannot give want of demand in evi¬ 
dence cm non eft fallum, for it muff 
be fpecially pleaded, Ojbern v. Hcjier, 

168 

73. An acquittal, if it be on a defett in 

the indictment, cannot be pleaded in 
bar to a fecond indictment for the fame 
offence, Reg. <v. Carter, ib * 

74. If an excommunication of the plain¬ 

tiff he tendered for pica in abatement, 
it muff, though figned by counftf, be 
produced under feal, 181 

75 - Jf. a fon borrow money for the ufe 
of his mother, and give a bond to 
pay it on demand, and the mother do 
not pay it, the obligee may declare 
on this bond againil the obligor with¬ 
out Hating any fpecial rtqueft to the 
mother to pay the money, Harwood 
<v • Turberville, 200 

76. In debt on bond, if the defendant 
plead that it was delivered a$ an efervut 

upon. 
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upon a condition not performed, and 
fo not hit deed, a conclusion to the 
country is cured by replying a different 
condition, and traverfing the condition 
Anted in the plea, Jlujhcll v. Pafmore, 

zi7 

77. If an apjtral of murder be removed 
by habeas carpus into the Ling’s bench, 
and the appellee be admitted to bail, 
he cannot be di(charged on appearing 
to his recognizance, and producing a 
release from the profecutor, but mud 
be arraigned upon the record, and 
then plead 'the rele fe and autrefois ac¬ 
quit, CuIUfora's C, J:, 219 

7 3 . The defendant may plead the award 
of a collateral thing in fatifatlian , with¬ 
out averring that the award is per¬ 
formed, lirdjhe v. Bulky, 251 

79. In an aftion on the cafe in an infe¬ 
rior court for negligently keeping the 

} )!ai;iti;Fi horfe, whereby he was neg- 
igcntly taken out of the defendant's 
liable aful immoderately rode, it is not 
ncctllary to aver that the immoderate 
riding was within the jurifdidion , for 
the breach of the contract is the git 
of the action, Stanynnv. Davis, 224 

So. But in affuxpfit in an inferior court, 
for money had and received, the de¬ 
claration mult not only ailedge that 
the defendant promifed to pay, but that 
the money was bad and received within 
the jurifdiftion, Trevor v. Wall , 224 

notis 

Si. If a plaintiff die between the day 
of nft iritis 2nd the day in hank, the 
fa ft mult be pleaded puis darrein con¬ 
tinuance, Fox v, Tilly, . 225 

82. If A. make a bond in the name of B. 
and i^fued by the name of B. he may 
plead mfnomer , Linch v. Hooke, ih. 

83. If an adminiltrator bring a fire fa¬ 
cias on a judgment by his inteflatc to 
warn the tenants, and the fheiiff re¬ 
turn fevcral terre-tenants, they cannot 
all appear and plead in abatement 
jointly, Adams v. Savage, 226 

84. If, on a fire facias againfl terre- 
tenants,xhs (tariff return, among otners, 
John and Sarah his wife as tenants, a 
|>lea in abatement that G. T, is the 


tenant, is bad ; for it is pleading 
“ non tenure ” by implication, Adame 
v. Savage , 22$ 

85. If a mailer give a bond to make his 

apprentice free of the city at the end 
of feven years, if rejuejlrd, the de¬ 
fendant may plead to an aftion of debt 
on this bond, * f that at the end of feven 
“ years or after tie was not requelled, 
** &c ” for lie was not bound to do it 
except upon requell made at the time 
appointed* for performance, Fitzhugb 
v, Dennington, • 227. 259 

86. If a bond bear date at any place 
abroad, that place mull be Hated in the 
declaration, with a viz at fuch 9, 
place ill England, Robert v. Homage , 

• 228 

87. A prefeription is well pleaded by 

Hating, ** that time out of mind luch 
“ a corporation did repair the aifle 
** of the church, ratione cujut the 
“ mayor and aldermen fat there,;'* 
for though the right be in the whole 
body, the enjoyment may be in a feleft 
number, Jacob v. Dalle , 231 

8d. In error on a judgment in debr, if 
the defendant plead a “ relealc of er- 
** rors,”th< plaintiff cannot reply, that 
the rclcafc wc of errors in another in- 
aiftment, %nd traverfe its application 
to the judgment in queffion, DuVe- 
nant v. Rafter, 236 

89. If on error on a judgment pro debito 

et damnis, a release be pleaded re¬ 
citing the judgment to be pro debito et 
damn.s ultra mifts et cuftagiis, the va¬ 
riance is not material, Davenant v. 
Rafter, ib, 

90. In what manner a plea of “ re- 

“ Itafe of errors ” may conclude, Da¬ 
venant Rafter, ib . 

91. If iffue be taken on a dilatory plea, 

it mull prax judgment of the Court; 
but if it conM’s and avoid, the con- 
clufion mult be in maintenance of the 
writ, Davenant v. Rafter , 2 37 m 

92. In an aftion of debt on bond for 
performance of covenants, the de¬ 
fendant, in pleading “ covenants j»er- 
“ formed,” muH (hew theorigi...il in¬ 
denture 
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Venture from the counterpart, Cook v. 
Remington, 257 

93. If the plaintiff give oyer of a deed 
not decked on, the defendant may 
plead on it, Co./e v. lismirmte-r, i(>. 

To an aftiun of a (Fault and battery 
A #li.a of " not guilty within fix 
•• years ” is bad on a general de- 
* jnurrer ; for 21. Jac. 1. c. 16. iiirdts 
fuch .idVmns to four years. Is lack mare 
<u. 7 'nftierlry , 240 

95. In debt by an adminifir;>tor again(t 
an heir upon a bond of ins ar.ceilor, 
it need not be Ihcwn in the declara¬ 
tion, in what way the dsiendanc is heir 
to tiie obligor, Denham v. Stevrnfn, 

2 + I 

96. An adtr.inidrator, in an aflnn of 
debt osi bond egainil an heir, may de¬ 
clare generally that ai:nir.i‘trat : on 
was in live manner conmitu d to him 
by fuch a / i.rubur, without Ihewing 
the right of tv; peculiar to g'r.il ad¬ 
min: It ration, Denbum v. Ste.-af/u, 745 


97. If a plaiotiil* d■ a- ' 

court, aid the d :*- ! *'• . :.e 

is an r!’ ■ . is a 

cIci'K. i *.*■- ». t- 1 1 iti't .. lii.i■. re¬ 
ply tit-1 he it a cl*rk in coti’t a-, ap¬ 
pears by the r ci rd, i.irlun.rd d-Mg 
it to be brought in, Cukr-jt ■•>. 

- 

9 3 .'A d ■clirit'on Hat wig a pro ml fir by 
tiie defei. ..u:t to pay lo mnc.i money 
in con lid ■ lacion of the plaintiff** buy¬ 
ing os fro? a quantity of prunes ns !je 
jbouU L n'lle t) pi'ec.i e, is good, al¬ 
though it Jo not aver that ii.e quati- 
. lity ituied U» Utve been bougnt was as 
’litgo a quant ty as l.e was aid-* to 
prucuic, Sii.d-f'cnv -v. II’ey j, 30 j 


pj. In debt on b;nJ to. - 1 cyl. it toe Je- 
[" feiidant, on c.er, pbe.J that Ij: w:;s in¬ 
debted co the phinli.F in yel Js. yd. 
and that the bond war giv n by n.iy 
r-f corrupt agr ■cittent to fvrir. 4/ that 
fain fir a year, the plaintiff i,i'*y re- 
| ly that it was for a ti lie and ju.t debr, 
* and travcric the corrupt agreerf-rut, 
wikout (hew ing how much the jul’v 
debt was, Pillars v. Cary , 303 

100. A declaration in debt on hniJ, 
that the dc£cnd:.u; b:c:ime boen.-l by 


tb' n—ne of 'John I'tllars, Vifco<nt Pur - 
buk, and Burl rf Rockingham, is good; 
but tiie better way is to rut the tides 
UhJcr an ah as did us, 1 ’illars v. Cary, 

303 

lot. A declaration in debt on bond to 
his damage of 2col. concluding undo 
p.tit judit : ;rn rt dm,inn, £ Sfc. is good on 
a lpeci.il demurrer, Pillars -v. Cory, 

ib. 

102. In debt by an adni'nidrator durante 

abfniid, it mull be Ihcwn that the exe¬ 
cutor u as abl’ent beyond (beJea, Slater 
v. May, 304 

103. On a fire facias ngainft bi;!, and 
no capias againfc the principal’* 

pleaded; a replication ihewing 
;* capias filed oui aft -r the year and a 
day from the giving of tne judgment*, 
i- good, although no fare facias ap¬ 
pear, (. bs/./;try v. Peal, ..304, 30J 

IC4. There are two ways of pleading 
yi- •ltj>e ; itt, ijith a prfert of the 
v-1 i■-; and, zdly, a. a matter*of faft, 
Blips v. Jac. Jon, * 305 

105. (n wi’.at manner an immemorial cuf- 

tout mull be pleaded, I'bys vT'Jack- 
Jo.i, 306 

106. A declaration in debt on bond, thgt 

on iuvh a day the bcic.idant became 
indebted to the plaintiff per feriptum 
faum tbli^atorium, is luliicicnt, without 
ihewing the date of the bond, or that 
it was JC..LJ and deli-vned. Woodcock nj. 
Morgan, ib. 

107. A plaint in debt on bond, ** A. con\« 
“ plains of B. Uc. of a plea that he 
** render, to him ool. of lawful money, 
“ See.” witliout faying “ which he 
** owes to him and unjuflly Retains, 
“ &.c.” is bad. Woodcock <v. Zlorgan , 

ib. 

108. If a feme co-vert be arretted by a 

v. King name, and give a bail bond, 
yet lne ;u:iy plead mifnomer ; for her 
bond being that of a feme covert, flic 
may plead non ejl fulium to it; there¬ 
fore it will not eitop her, Linch v. 
IJct.ii.' , 311- 

107. In an r.ttlon on the cafe by a lcffee 
lor years againft the owner of the ad¬ 
joining houle, lor r.ut repairing a 

party-, 



£arty-WalL by 'Mich the plaintiiPs 
houfe was damaged, it is not necefl'.iiy 
to ftate that he was bound by firs/crip- 
tion to repair the wall; it is fulficicnt 
to declare, that he was pojj'ef'ed of a 
meffiuge for a certain number of 
years, and that the defendant ought 
to repair the wall, Sc c. ‘Tenant <v. 
Gold-win, 3 * 2 

no. The diftinSion is, where the plain¬ 
tiff lays a charge upon the i ight of 
the defendant, and where the de¬ 
fendant himfelf preferibes in right of 
his own eitate : i:i the former cafe the 
plaintiff is prefumed to be ignorant of 
the defendant’s cllate, and cannot 
therefore plead it; but in the latter, 
the defendant, knowing Isis own ell ite, 

, in right of which he claims a pri'-i- 
Iege,.mult fet it forth. Rider-v. S:ni.b, 

314 ttuis 

POOR. 

1. A legitimate child'follows the feU>- 

mctit of its father until emancipation, 
or a fetth'meni be procured in his own 
right, Cu/tmrr *v. Milton, 87 

2. A pofiliumous child fhall.be fettled 

in the parish cf its father, •it. 

3. It is a good caufe, in an order of re¬ 

moval, to fay that the party is “ likely 
“ to b cune chargeable or that “ be 
** doss not rent a tenement of 10/. a-year 
Anonymous , 8 S' 

4. A pauper cannot be removed from 

his freehold. Anonymous, ib. 

5. An order of removal muft adjudge 
that the pauper was likely to become 
chargeable, Reg. v. Neivnbam Murry, 

• . i6 3 

6. An indi&mcnt lies far difobeying an 

order of justices in not receiving and 
providing for a poor parilh appren¬ 
tice, Reg. v. Gold, 164 

7. If a fon be bound apprentice to his 

father, and the father give up Lis in¬ 
dentures to the fon, and hire him out 
in another parifh where he ferves a 
year, he is fettled in his father’s pa¬ 
rilh; for the indentures not being can¬ 
celled, the apprenticeship continues, 
Reg. <v. Tbaniby, 191 


If a woman with child be fraudu¬ 
lently removed from A. to B. and de¬ 
livered in the parifh of II. and the or¬ 
der is afterwards quaihed, the child is 
not fettled at the parilh of B. Weft- 
bury <v. C Ji been, 213 

POSSESSION. 

The pofTfiinn of 0:1c joint-tenant is the 
poalhion of the other. Ford v. Lord 
Grej t 44 

P O V/E R. 

If thejord of a manor be empowered by 
the cuftom pf the manor to grant 
copyhold edates " to three perfohs, 

“ i.K.i.u '/irn to them fucci^lively as 
“ they fhall be named, and rtot other- 1 
" wife,” yet a grant to A. for his owfc 
life, and for the lives of B. and C. 

is a good execution of the power, 

Tniuriie r v. Pathailow, 6J 

PRACTICE. 

1. The Court may in its dilcretion re¬ 
fute to awaid a r(pleader until after 
trial, if tiie verdict will cure the fault 
in the pleadings, 3 

1. In iv! at^cr.f s an imparlance fhall be 
allowed in real and in pcribnal a&ions, 

5 . 6 

3. A motion to flay proceedings on a 

bond on payment of the principal, in- 
teieil, and culls, cannot be made until 
bail be put in. Anonymous, 11 

4. A clerk in court may confefs an io- 

diflmcnt for his client, 17 

5. If the plea-roll of one Term be put on. 

the file of another Term by miflake, 
the Coart will order it to be re&iiicd, ■ 
Reg. v. Warden of tic Fleet , lS 

6. If, after ilfuc joined, no proceedings 

be had by the plaintiff for four Terms, 
ti c defendant is entitled to a Term*t 
notice, and the Term in which the iffuE 
is joined is inclufivc; but notice at any 
time within the year, though counter¬ 
manded, is a proceeding within four 
Terms, Aaonytaous, ib , 

7. Anciently 
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y. Anciently fourteen days notice of 
trial was naceffary, except where the 
afii'/cs were held within fourteen days 
after the Term; but now, by the 14. 
Geo. 2t c. 17. f. 4. “ in caufes tried at 
** the Sitting at WefiminJier,ox in Lon- 
•* don, wheie the defendant refsdes 
•* above forty mils from the laid cities 
" relpettively, there Ihail be notice 
** given of trial ten days before / uoh 
** intended trial j” ana the pratticc 
is to give eight days notice ; but if the 
defendant live above forty m les from 
town, the ancitfnt rule of fourteen days 
prevails, Anonymous, ib. 

8. The notice to be given within the 
fourTerms ,where no proceeding' have 
neen had for a year, mail be wiunn 
the laft Tc;m, fcder.te Lurid, ig 

g. A prifoner who efcapes, and is re¬ 
taken on a warrant, on 5. Ann. c. 9. 
cannot be dilcharged on bringing the 
money into court, Hutberjhell <v. Bows, 

21 

10. If a perfon come in upon habeas cor¬ 
pus , and the plaintiff Jn not declare in 
two Tcrn<”, the defendant frail be 
difeharged on filing common bail. 
Hot her fell ‘v. Bows, 22 

It. If a perfon come in upon habeas 
corpus, though he put in bail, yet, if it 
be not at the return of the proeds, he 
cannot give rules, 1mt mull wait two 
Terms, and then, if there be no decla¬ 
ration, he iliall be difeharged on 
filing common bail without cods, Ho- 
tberjbell -v. Bows, ib. 

js. If a declaration be delivered in 
Hilary Term, and ruler, of pleading 
given, and the defendant do not plead 
before the effin-day of Safer Ter v/, 
the plaintiff* may lign judgment for 
want of a plea; but if the plaintiff ,£in 
that cafe, has not given rules in Hilary 
Term, he muff give them in Eaftr 
Term before he can fign judgment. 
Anonymous, ib. 

*13. A motion in arreft of judgment can¬ 
not be made until the postea be 
brought in, and the defendant fhould 
give a rule thereon ;* which is in itfelf 
a notice to bring it in. Wood v. Sbep- 
: herd, 24 


14. By the pra&ice of the common pica)* 

the clerk of alfize keeps the poste a 
until the days for moving in arreft of 
judgment be paft, and therefore in 
that cafe the notice muft be given to 
the clerk of alfize, to attend with itj 
for he ought not to deliver it to any 
but the clerk in court, iWood v. Shep¬ 
herd, 24 

15. After notice there are twenty days 
allowed by the practice of the Court 
to except againll bail. Anonymous, ib. 

16. Bail cannot be jellified before a 

Judge in his chamber, except it be by 
content, or for nccelfity in Vacation, 
Anonymous , ib. 

17. On bail being jaftified in Vacation, 
the defendant is bound to accept a 
declaration to go to trial at the aflizes 
if it be an ilfuable Term , Anonymous ^b. 

18. There ought not to bfc a Hay of 

proceedings on the bail-bond, upon 
bringing principal, intercllj and colls 
into court after notice of trial, with¬ 
out it be brought within fuch time as 
the pi:iintiff may not be delayed of 
trial, Butler v. Rohe, e- 2 5 

ig. After a plea in abatement oyer can¬ 
not be grar.ted of the original, though 
prayed in tne fame time, Longville -v. 
the Hundred of Tbiflewortb, 2d 

20. Money ctnnot be brought into 

court to have it llruck out of the de¬ 
claration, when the plaintiff* fues as 
executor. Anonymous, 29 

21. A record once filed in the court of 

king’s bench can never be remanded, 
Reg. v. Bet bell, 33 

22. The Court v. ill, on payment of 

colls, permit a defendant to w ithdraw 
his demurrer, and plead to iffue, 
while the proceedings arc in paper, 
Goddphinnj. Tudor, 33 

23. A writ of enquiry' cannot be quaihed 
until it be returned and filed; but 
before the return it may be fuperfeded, 
quia improvide emanavit , Anonymous, 

40 

24. If an order on which appeal liel be 
removed by certiorari before appeal, 
it ought not to be filed until the 

Court 
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Court is informed of the matter; and 
then the Court will grant a procedendo 
notwithdanding the certiorari. Anony¬ 
mous, 40 

25. If, after a motion to quafh an in- 

di&ment for a mifdemcanor is over¬ 
ruled, the defendant will not plead 
until he is ferved with a peremptory 
rule, his plea, by the practice of the 
court of Icing’s bench, ought not to 
be received without bail to try the 
indictment in the lame Term ; but in 
fuch cafe, if the defendant plead vo¬ 
luntarily* he need not go to trial until 
the next Term, Reg. v. OrbJ, 42 

26. The meaning of the rule that “ after 

“ a caufe has flcpt four Terms after 
“ iflite joined, there mud be a Term’s 
" notice of trial,” is, that there fhall 
be fome actual proceeding within the 
four Terms , Lefauld v. Dyer, 58 

27. The ftriking of a jury, or any 

motion in a caufcf is a fufficient pro¬ 
ceeding, 58 

28. Notice at any time during the fit¬ 

ting of the Court, and within the lull 
day of the lull of the four Terms, is 
fufficient, • 58 

29. If a father bring a writ of error to 
reverfe the attainder of his fan, and a 
rule be obtained for its reverfal on 
the confcffion of the attorney-general, 
the Court, though in the reign of a 
fubfequent king, and after the death 
of the parties, will order the record 
of reverfal to be made up, on pro¬ 
ducing the writ, and the confeffion of 
errors thereon. Lord Mohan's Cafe, 59 

30. lib debt upon a judgment, the Court 
will not day the- proceedings on 
iffotion upon payment of principal, 
intered, and colls, as they will in 
debt upon bond, Burridge •v. Fortefcue, 

60 

31. A prifoner for debt who cfcapes, 
and is re-comm itted on an cfcape- 
warrant, on the datutc 1. Ann. c. 6. 

.cannot have a day rule', and a perfon 
in cudody at his fuit fhall die dif- 
charged * on oath that nothing was 
due, Csttan v. Martin, 63 


32. In eje&ment, if the tenant be 

tricked out of poftcffion, the Court 
will order reditution, and commit the 
parties to anfvver interrogatories, 
Saunders v. Mclbuijb, 73 

33. If a perfon committed on an excom¬ 

municato capiendo efcape, a new writ 
fhall iffue, if the fherifls have not 
returned the old writ, or the party 
been removed by habeas corpus, Reg, 
•v. Hell, 79 

34. An ^ttorncy may enter a remittit 

datr.na , but not % retraxit. Lamb <v. 
William, 82 

35. In what cafes an attorney mud be 

prefent when a perfon under an arrefl 
gives a warrant of attorney to confcfs 
a judgment in a fuperior or inferior 
Court, Inman r u. Crciv, *• 85 

36. If an attorney undertake to appear 

and accept a declaration de bene ejf'e, 
the plaintifF,.on the attorney’s refuting 
to appear, cannot lign judgment for 
want of a plc.i, W/gg <v. Rook, 86 

37. An attorney who undertakes to ap¬ 
pear may be compelled to appear, 

Wigg •v. R 'j'n’j ilfm 

38. In what cads a bill may be filed 

againd an attorney in Vacation time. 
Anonymous, 106 

39. If want of an original be adigned 

for error, an r./erf be pleaded, yet 
a ccrticrcri 1 > inform the Court whe¬ 
ther there was an/ original or r.ot, 
may be awarded in the lame manner 
as if “ in tiullo cji err,■,uni" had been 
pleaded; but the party cannot de¬ 
mand it Ot right, Carleton v. Mor- 
tagh, 113. 206 

40. After an indifhncnt found, a plea 

cannot be received at the crown-office, 
unlefsjthc defendant enter into a rc« 
cognizance to try it at his own 
charges, Reg. v. Tracy, 114 

41. If bail to the J!>eriff become bail 

above, they are not liable to exception 
after affignment of the bail-bond, 
G owner -v. Soamc, 122 

42. If a releaft be pleaded, and the 
plaintiff crave oyer of it, and the de¬ 
fendant will not grant it, the plain¬ 
tiff 
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tiff may lign judgment for want of a 
plea,. Anotsymous , 123 

43. A ’Perm’s notice of trial mull be 
given in all cafes where the pro¬ 
ceedings have been delayed for fjur 
Terms, except the proceeding have 
been Hopped by injunction, 146 net is 

44. When a Term’s notice of tiial is re¬ 

quired, there mull, at the fame dis¬ 
tance of time, b'c the like notice of 
executing a writ of enquiry, Fey ton 
<17. Burdui, , 146 

45. The reafon why fifteen days are 

required between the t-Jle and the 
return of procefs, „ it. 

46. Pleas to the jnrifdiClitm as well of 

inferior as fuperior courts mult be 
verified cn oath, and tendered in per- 
fon white the Court is fitting, Uparkes 
•v. Wood, it. 

47. If an attorney be well known, and 

may be found, it is not fuflicicnt to 
leave a declaration for him in the 
office, but it ought to be delivered to 
him, Anonymous, 153 

48 - In debt on a judgment, the defen¬ 
dant cannot pay money into court be¬ 
fore plea pleaded, although the plain¬ 
tiff is become bankrupt. Anonymous, 

it. 

49. If a perfon furrender t c an infor¬ 

mation for a mifdemCanor, he may, 
on renewing his rrcogni/ancc, have 
time to plead, but if he is bi ought in 
Upon a capias, he mull plead injlantcr, 
Reg. ns.Tut chin, 16 q 

50. At what time a plea in abatement 

mult be pleaded, 175 net is 

51. The praftice refpeCling bringing 

writ of error on an indictment de- 
feribed, Reg. v. Fonby, 178 

42. If a fieri facias be taken .out, and 
the goods levied before judgment 
entered on the roll, and another 
fieri facias is delivered to the Iheriff 
upon another judgment, to which he 
^returns nulla bona, and then the goods 
*^are fold under the firlt writ, and fetis- 
"i foClion entered, but die roll not filed, 
the Court will not ( on an aClion 
brought by the feccr.d plaintiff againfl 
the Iheriff for a fhlj- return, give die 


firjl plaintiff, who h id indemnified !htl 
flu riff, leave to file his roll. Herring 
ns. C,-ocheri 184 

53. If judgment he given in any Term, 

it may, at any time after, be entered 
upon r h k Rom, as of the fame Term 
in which it was given, Hodges v.- 
Templer, I91 

54. If a rule be made for a caufe to flay 

until the Court be further moved, and 
the Court is divided, there need-, r.o 
new rule from the Court, and the 
plaintiff without more tr.ay enter 
judgment upon the verdicl, If aim- 
j 7 y ns. Ruffin, 204 

55. If a cafe be put into the paper for 

argument, or the Court take time to 
advife, and the Court is divided, 
there can be no jadgment, 204' 

56. An inJiftment againft J'enscral for a 

mifdemeaucr may be tiied again!! fame 
or" the defendants only, cn the others 
entering into a rule to plead guilty if 
their co-defendants are coliviCted, 
Reg. ‘V. MidJlcnwte, '212 

57. If judgment upon a warrant of at-* 
tornev be not entered within the year, 
it cannot be without leave of the' 
Court on motion. Anonym-ns, 212 

58. If the record he not certified on the 
return of a writ of error, the party 
may take out execution, An-.nysnoti 1, 

221 

59. It is irregular to proceed on a bail- 

bond until the cfibiii-day of the next 
Term, Anonymous, a*) 

60. Upon a writ of error and bail put 

in, the 4 e *^ n d«tt:t ha- tnventy days to 
except a; ainft the bail, which ex¬ 
ception ought to be enured in tkc 
clerk of the errors book, Ctblen 
Dense, *41230 

61. If exception is made to bail in error, 

the defendant ought to take out a 
rule to ferve upon me plaintiff’s attor¬ 
ney to put in better bail, but this rule 
need not bc.fcived within the twenty 
days, but it mull be-ferved before 
execution can be fued. out. Gibbon ns. 
Dense, it. 

62. After a rule to fign judgment there 
ought to be four days, exclusive of the 

day 
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day on which the rule is made and the 
judgment figned, Rtignots v. Tipping, 

S3. If a perfon be bound to appear in 
the king’s bench on the firft day of a 
Term.toanfwerto all matters allcdyod 

S jainft him, and the attorney-general 
e an information againft him on the 
fame day, he fhall have an imparlance 
until the enfuing Term, Reg. v. 
Rawlins, 343 

The way to charge one in cuftody 
in Term-time is, by filing a bill againft 
him, and delivering a declaration to 
the turnkey. Til/den v. ParJ'riman, 

*54 

65. In what manner a prifoner in cuf¬ 
tody may be charged with an adtion 
* in Vacation time, 255 not is 

66 . The rule, that “ a judgment above 
" a year old muft be revived by fcire 
** facias before execution can be taken 
“ out on it,” was intended to prevent 
the defendant's being furprizeu ; and 
therefore if the year be cxh xulled by 
delays occafionea by the plaintiff, it is 
goocj, ahhough no Jcirefacias be taken 

Out, Michel v. Cue, 283 not is 

• 

PRECEDENTS. 

1. The record of an action on the cafe 
brought by a voter againft the return¬ 
ing-officer, for refuting to take his 
poll at the eie&ion for members of 
parliament, Jjbby v. White, 46 

2 , A record of the pleadings in abate¬ 
ment on a writ othomine repUgiattdo, 84 

3. Precedent of a record in replevin of a 
marc taken on the highway damage 
finfant, with a plea in maintenance of 
the declaration, and demurrer, and 
joiner thereon, Ci-cJ/i v. Bilfon, 102 

4.Prccedcnt of proceedings by bill againft 
an officer of the court of king’s brnch 
in an adlion of debt on bond, in 
which, after oyer, the defendant pleads 
** knighthood ” in diiability of the 
plaintiff, with demurrer, and joinder 
thereon* Lett v. Mills, 105 

.5. Precedent of a declaration in an 
adtion on the cafe for Hopping aniient 
lights, Rofe-weU v. Pnor, Ji6 

V94. VI. 


6. Precedent of a record of nifiprius in 
a fcire facias by an adminiftrator 
againft the terre-tenants, with the 
pleadings thereon, Adams v. Savage , 

* 33 

7 . Precedent of an indiBmmt for con- 

fpiring falfely to charge another with 
being the father of a baftard child, 
Reg. v. Befi, 137 

8. Precedent of a declaration in debt on 

a bond of arbitration, with plea, re¬ 
plication, See. thereon, Winter v. 
Gar lick, * I95 

9. Precedent of a declaration in an adtion 

on the cafe for malicioufly indidting 
the plaintiff "for barratry, with remo¬ 
val by certiorari , and diicharge, God¬ 
dard v. Smith, 261 

10. Precedent of an indi&mcnt for a 

fraud in exchanging a fpurious liquor 
as good port wine for hats, Reg. v. 
Maccartey, 302 

11. Precedent of a declaration by an ad¬ 

miniftrator during the abfence of the 
executor for money lent by the intes¬ 
tate, Slater v. May, 3 03 

iz. Precedent of a fpcci.il adtion on the 
cafe for not repairing a party-wall, 
whereby the plaintiff was injured, 
* Tenant v. Gold-win , 311 

PREROGATIVE. 

See \Vrsck. 

PRESCRIPTION. 

1. A prefeription to have common for 
cattle levant et couchant upon a cottage 
is good; for a cottage muft have land 
belonging to it. Ewer tin v. Selby, 115 

2. The mayor of a corporation may, by 

grant or prefeription, have a right to 
give a calling vote, but not of common 
right, ‘ 152 

3. If a man be bound by prefeription to 
repair a way, he is not obliged to put 
it into a better ftate than it has been 
time out of mind before, Reg. v. Clu - 
worth, 

PRINCIPAL AND INTEREST. 

x. By 4. Sc 5. Ann?, c. 16. *' If at any 
Cf time pending an adtion on a bond 
Kk ' “for 
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for payment of mo.iey, with a pe¬ 
nalty, the defendant fhall bring in¬ 
to court all the principal, and utte¬ 
red, and cods, it ihall be taken to 
be in f«tisfa£Hon of the bond,” 11 

2. A motion to day proceedings on 

payment of principal, and inte reft, 
and cods, cannot be made until bail be 
put in, for till then the parties are not 
in court. Anonymous, ib. 

3. There ought not to be a day of pro¬ 

ceedings upon a bail-bond upon bring¬ 
ing principal, inhered, and cods into 
court after notice of trial, without it 
be brought within fuch time as the 
plaintiff may not be delayed of > trial, 
Butler v. Rolfs , * 25 

4. In debt on bond, the defendant on 

bringing* in principal, intcred, and 
cods, Ihall be relieved from the pe¬ 
nalty, Ireland’s Cafe, 101 

3. But where a bond is conditioned to 
account for monies to be received, the 
Court will not relieve from the penalty 
on payment of principal, and intered, 
and cods into court, for in fuch cafe 
damages may be recovered for more 
than the penalty. Lord Lonfdale «y. 
Church, lot not is 

PRISONER. • 

1. A note difeharging a pear prifoner 

confefling the aftion, 22 

2. The prifoner alfo difeharged after a 

furrender, ib. 

3. A prifoner for debt under tool, dif- 
' charged by the late ail by thejuf- 

ticss of peace, and afterwards was 
taken up again for above lool. he 
ihall find bail, 301 

PRIVILEGE. 

, 4. If an attorney of the court pf common 
pleas be fued in the king’s bench, and 
plead his privilege, he Ihall not be 
JHuorn to his plea, nor need the writ of 
privilege be let out. Anonymous, 114 

£. The mader of the crown office, upon 
iffue joined on a jdrefacias, is iihuied 
to a trial AT BAR, Anonymous, 123 

3. There are two ways of pleading pri¬ 
vilege : id, with a profirt of the writ j 


2dly, as a matter of fail, Pbips <v. 
Jackjon, 3O5 

PROCEDENDO. 

1 . If a certiorari has been iffued impro- 

vidently, the Court will grant a proce¬ 
dendo, 17* 

2. A procedendo may be granted to the 

mayor’s court in London after the re¬ 
turn to a habeas corpus has been fi’ed 
in the fuperior court, Faxakerley v. 
Baldoe, 177 

3. A procedendo (hall be awarded to enable 

parties to appeal. Peat's Cafe , 229 

PROCESS. 

1. The manner in which procefs on in. 

di&mcnt and informations are to be 
returned, Reg. v. Tutchin, 268 

2. What Ihall be confidcrcd difeontinu- 

ance of procefs, « 269 

PROCLAMATION. 

If a proclamation iffue to apprehend a 
perfon guilty of a libel, ana he fur- 
render himfclf to the fecretary of date, 
t. e fjeretary mr.y bind him to appear 
in the court of king’s bench, but can¬ 
not oblige him to give fureties for his 
good beaavlour, Reg.v. l utchin, 165 

P R O F E R T. 

3. A prefect is not neceffary in pleading 

a writing, though under feal, nnlefs it 
was delivered as a deed, Claxton v. 
Bcfy, , 58 

PRPHIBITION. 

1. The court of king’s bench will not 
grant a prohibition to the cou^t of ad¬ 
miralty upon a fuggedion of their 
having iffued procefs to ^impeAthe 
appearance of tnc defendant in quadano 
cauja falvagii, 7 rant or v. Watjon, 12 

2. But if the court of admiralty iffue 
procefs in the nature of an embargo to 
dop a fliip going to the Eofi Indies, 
contrary to the charter c.f the Eaft 
India Company, a prohibition lies before 
appearance ; for it is clear that it is 
not within their juril'diltion, 12 

y On, 
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f; On a motion for a prohibition, a copy 
of the libel ought, in ftri&nefs, to De 
always produced, Trantor v. lVatfon,- 

! 3 

4. A prohibition will not lie to the court 
of admiralty for refitiing a plea of the 
ftatnte of Limitations, if it be badly 
pleaded. Ewer v. Junes , *6 

$. A prohibition will not lie to an inferior 
court on .1 faggeffion of erroneous 
proceeding, provided it has jurifdic- 
tion on the fubjeit, Smith v. Mayer of 
La;: do;:, , 78 

6. If the court of admiralty proceed both 
againff the Jhip and the 0 wners, a pro¬ 
hibition lies as to the owners, Johnjlcn 
it. Sbepney, 79 

j. The Court will not grant a prohibi- 
. ticin to a fuit for tithes of barren 
ground, on the flatuts z. & 3. Edw. 6. 
c. I 3.*unlcfs on affidavit that it was 

J (leaded below, and refufed, and the 
iiggeliion aUedgc § the land to be fuapte 
natufdJlerilis, tlorner it. Benner, 06.96 

8. ff the fpiritual court refufe a copy of 
the articles, they (hall be prohibited 
yuMjque, although the proceedings are 
ex ojpcio, Bennoyer's Cafe, 87 

9. If a contrail be for four pounds, and 
a plaintiff, to give an inferior court 
jurifdiilion, fplii itintofeveralaflion*:, 
n prohibition lhall go, Catehmudds 
Cafe , 91 

10. A prohibition will not lie to an in¬ 
ferior court, on a liiggellion that the 
party had tendered a plea to th - juiif- 
dittion, which was refuf d, unlei's it 
appear thattue plea was verified, and 
tendered in perl’on during the fitting 
of the Court, Sparks -v. IV00J, 146 

tl. Previous to the Marriage AJ, the 
fpiritual court was not prohibited from 
proceeding to diltbJve a marriage con- 
. trailed per mrba de prtrfenti or per 
•verba de future ; fur in bach cufcj the 
matter was matrimonial, and within 
the jurifditlion of the court: nor was 
itncccffiiry to fhew, that the object of 
the libel was a difioliition of the con¬ 
tract, Collins it. Jejfott, 155 

12. A fuggeftion to prohibit thefpiritual 
court from proceeding on a right to 


a pe-w in a church, mull fnew whether 
the church was prefentative or donative, 
Jacob it. Dallo, 230 

13. If a parijh-clerk fue churchwardens 
in the fpiritual court for money due to 
him by cuftom; Qurere, W nether the 
court of king’, bench will grant a 
prohibition on a fuggeltion that there is 
no fuch cuilom, Parker it. Clerk, 253 

14. The fiipgelHon of a modus to prohi¬ 

bit a fui\ tor tithe of milk muff be 
proved wirhin fix months; for the 

2. & 3. Edw. 6. c. 13. extends to fuits 
for final l tit his as well as great, Lei¬ 
cester <v. Foy, 261 notit 

15. A prohibition cannot be granted up¬ 

on a fugged ion of merits, and alfo that 
the fpiritual court refufedV copy of the 
libel, for they are of different natures. 
Anonymous^, . 308 

PROMISE. 

1. If A. is about to hire a horfe frdm B . 

and C. in order to encourage B. to 
lend the horfe, fay, “ Let A. ha ve the 
“ horfe , and I undertake that he jhall 
“ re-deliirr it to you fife fy,** this is a 
collateral promfe within 29. Car. 2, 
c. 3. and void, it not being in writing, 
Burktnirc v. Darnell, 249 

2. An agttci.ient that a man fhall enjoy 

certain lands, which are in his poffe£> 
fion, and eh .'ged with an annuity to 
a third perfon without molcffation 
from the annuitant, is not a fufficient 
confideraiion for a ptomife, Strong it. 
Courtney, 266 

3. A promife to deliver a grain of rye on 

Monday, and an additional two grains, 
in arithmetical progreffion, on every 
Monday during the year, is good, 
'JhorrJturough <v. Whitaire , 30J 

4. An ilddebt is revived by a new pro- 

mije made after fix years have expired. 
Dean -v. Crane, 310 

P R O O F. 

• See Evidence, Witnbss. 

PUIS DARREN CONTINUANCE. 

iV/C0N rtNUANCB. 

Kk 2 . QUAKE* 
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Qi 

Q_U A IC E R. 

A qmkcr may be indited for keeping 
open lhop on a fall-day ordained by 
proclamation* Anonymous, 210 

Q_IT O WARRANTO. 

If a perfon fet up a leet, a fiiir, or a mar¬ 
ket, it is a ufurp&tion on the crown for 
which a quo warranto lies ; and theie 
may be two judjjnjpnts, one »or a lei¬ 
sure, and the other for aline, Anony- 
tnous, id 4 


R. 

kANSOM. 

I. The matter of a Ihip, having the care 
not only of the fhip but of the goods 
on board, may, while under a capture 
by an enemy at fea, if there are no 
hopes of a re-taking, compound with 
the captain captor for the ranlom of 
the entured fliip and cargo, Trentor 
nr. IVatfon , 12 

S. And this agreement to ranfom is fo 
far binding on the owners, that if the 
captain captured advance the ranfom- 
money, he may recover it irtian aCtion 
at common law for money laid out 
and expended to their ufe, Tranter v. 
Vat Jon, 1 3 

1. So if he deliver his own perfon into 
the cuftody of the captain captor as a 
hoitage for performance of the ranfom, 

• he may libel again ft the fhip in the 
tourt of admiralty for the money, ib. 

a. For the redemption of the Ihip and cargo 
bv menus of ranfm u» conliaercd in the 

• . admiralty as a fpccies of Jklwje, ib. 

e. So a promife by a captain of a Ihip on 

behalf of his owners, when the Ihip 
was taken, to pay monthly wages to 
one of the failo-s, in order to induce 
fcim to become a holh'ge, is binding 
on the owners, although tiicy abandon 
the fliip and cargo, 2 tites v. Hall, 13 

notit 

• < 

But now by 22. Geo. 3. c. 25. ** No 
“ perfon lhaii runioin or contract tor 


“ the ranfoming of any Ihip or cargo 
“ captured by the enemy, under pe- 
** nalty of live hundred pounds, and 
“ all contrails, agreements, bills, 

“ notes, or other fecurities, made or 
«* given for fuch puipofes, are void, 

13 not is 

RATE. 

1. If a houfe, originally entire, be divided 
into feveral apartments, with an out¬ 
ward door to each apartment, and no 
communication with each other, the 
feveral apartments Audi be rated as 
diftinCl manfion-houies ; but if the 
owner live therein, all the untenanted 
apartments ihall be confidercd as parts 
of his houfe, 'Tracy v. Talbot, 214 

2. An inhabitant who comes into a parifli 

in the middle of a quarter cannot be • 
rated for the whole quarter, ib. 

3. A dill refs cannot be made fgr a rate 

by a warrant ifliied before it is due, 
7 racy <v. Talbot, ib. 

4. A dillrefs may be made for a quarter’s 

rate before the end of the. quarter, 
Tracy v. Talbot, ib. 

5. By 43.EHZ. c. 2. f. 1. poor’s rate%,lhall 
be raifed weekly or otherwife, 214 not is 

6 . By 17. Geo. 2. c. 38. f. 12. perfons 

coming into a houfe in the middle of a 
quarter Ihall only pay rates for the 
time they occupy the premifes, ib % 

7. A parilh-ratc may be diilrained for in 

a different parijh in the fame county , 
Tracy v. Talbot, 215 

RECOGNIZANCE. 

l. In what cafe a recognizance is for¬ 
feited by not trying the caufe, Reg. v. 
Carter , 168 

a. A recognizance conditioned to try an 
indictment is forfeited, though there 
be a trial, if the verdiCl be fet afide for 
a defett in the venire facias, Reg. v. 
Tracy, 179 

3. If a venire facias dt novo be granted 

on an indictment after a mif-trial, the 
defendant mult enter into a new re¬ 
cognizance, Reg. v. Tracy, ib. 

4. The (heriff may take a recognizance, 
but not bail, for the appearance of a 
perfon arrefted by him under procefs 

from 
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froift the feflions on an indictment for 

• a milUcineunor, Bengough <v. Knjfrhr, 

179 not is 

5* If an indictment be removed by tie 
profccuttr into the king’s bench by cer¬ 
tiorari out of London or Midakjcx, the 
defendant mull enterinto a recogni¬ 
zance to try it the fame Terra, or the 
Sittings after ; but if removed out of 
any other county he is without day, 
and if he dr not appear prcccfs lhall 
iffue till he be outlawed : but if a de¬ 
fendant jo, move an indidintent, he mult 
enter into arecocxizakce purfuant 
to the 5. Will. & Mary, c. 2. Reg. v. 
Rauls, 946 

RECORD. 

!. Tf the record ofill'ue and pleading be 
filed of a wrong Term by miflake, the 
Court will order it to be rectified, 
Reg. < v . Warden of the Fleet, 18 

z. Sodf < venires aretput to wrong records 
they may be rectified, ih. 

3. A record once filed in the court of 

king’s bench can never be remanded, 
jfeg. v. Bethel, 33 

4. If a record of the court of king’s 

bench be pleaded, “ nul tidrecord" is 
a complete ifiue, Anonymous, 40 

RECUSANT. 

A popiili rccufant convidt cannot prove 
a will, 239 

REMAINDER. 

If a man by deed grant a rent to A. and 
the heirs of his body, with remainder 
vemB. and his heirs, this is a good re¬ 
mainder : per Holt, C. f. 113 

REPAIR. 

1. Solebat reparari, where not good,3t3 

2. Cafe between buyer and vendee of 

houfes, 314 

3. Where the vendor referves not the 

benefit of lights, ih. 

4. Of repairing the upper chamber and 

lower foundation, ib. 


R E P L F. K D E R. 

1. If an impertinent, immaterial, or any 

other fpecics of blue, be joined, on 
which the Court cannot give judg- ' 
int nt, or cm which, if judgment be 
given, the right between the contend¬ 
ing parties will not be thereby deter¬ 
mined, a repic outer lhall be awarded. 
Staple v. Hey don, 2 

2. ’1 he Court might have awarded a 

repleader at crv.mon law on an imma- 
teriaUiu'ue, Staple <v. Hey don, ih. 

3. When a rephadcr is awarded, the 

amendment mull begin where the plea 
which makes the ifiue bad begins to 
be fanltv*, although the award is gc- 
ncrul.and no direction from the Court, 
Staple v. Hey don, ib. 

4. If a repleader be awarded where it' 

ought not to ifiue,or be denied where 
it ought to ifiue, it may be aligned 
for error, ib, 

5. A repleadcr being awarded on the 

judgment of the Court, the party in 
whole favour it is awarded is not lnti- 
tlrd to coils, Staple -v. Htydon, 3 

6. At common law the Court may grant 
a rtpleader before verdict ; but, fince 
the ilatute of Jeofails, they are not 
bound to do it, but will, in their dif- 
cretioft, wait to fee if the error is not 
cured by the verditt. Staple <v. Htydcn, 

ib. 

7. No repleader can be awarded, if the 

parties are out of court by default. 
Staple v. Htydon, ib. 

8. If a jury do not find affets to a certain 

value, a repleader lhall be granted s 
for fuch a verditt is infufficient, Staple 
v. Hey don, it, 

9. A repleader lhall not be granted a£ter - 

demflrrer, 4 

10. Same point, Crnffe v. Bilfon, 103 

REPLEVIN. 

1. If A. defraud B. of goods, foil 

*them to Q. and B. after notice that C. 
claims property therein, replevy them, 
C. may byr.g treipafs for the taking, 
Leonard v. Stacey, {>9 

K k 3 2. la 
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t. In trefpafs foPmaking a replevin after 
notice of a claim oi j r tperiy, the notice 
only is in iiliie, Leonard v. Stacy, 69 

3, Perfons concerned only as appraifers 
in making a wrongful replevin are 

. trefpaffers, Leonard v. Stacy, ib. 

4. In replevin, “ property in afirangcr ** 
may be pleaded either in oar or in 
abatement, Pr. fgrove v. Saunders, 81 

j. Precedent of a record in replevin of a 
mare taken in the highway damage 
feafant , with a plea in maintenance of 
the declaration, and demurrer and 
joinder thereon, Cr<JJe <v. liil/on , 102 

6* In replevin, if the defendant plead in 
tar , and demur to the replication in 
abatement, tiie plaintiff, after joinder 
in demurrer, fhall have final judgment 
on the demurrer being over-ruled, 
Cr Jj'e v. Bilfon, ib. 

7. In replevin, if the taking is avowed 

in another place the freehold of the de¬ 
fendant as damage feafant, and the 
plea traverfe the place in the declara¬ 
tion, ar.d conclude with praying judg¬ 
ment and a return, this is a plea in bar, 
Crtjje v. Bilfon, ib. 

8 . In replevin, if a demurrer to a re- 
plcader to a plea in bur conclude, 
“ wherefore as before ho prays judg- 

, ** ment, and that tie <!Cl lor alien may be 

“ quefijed” the laft werris are furpiuf- 
age, Cr:Jj'e v. Lily n, ib. 

9. In replevin, prize/in autre lieu is a plea 

in abatement, 103 

10. In replevin, if the defendant plead 
“ property in hitnfilf*' he fhall have a 
return without agnize.nee ; but it he 
plead “ property it: e: Jtranger ” he muft 
make cognisance, CnJJe. v. Bilfon, ib. 

y. In replevin, if the defendant avow 
at a d;J/' ent place to have return, he 
may plead in abatement, and traverfe 
tiie place laid in the declaration, Crcjfe 
v. Bilfon , ib. 

■ j2. A defendant in replevin need not 
pray damages, either upon an avofory 
or a flea, ib. 

‘13. If a flu-riff, or any peefon in his aid, 
fnake replevin aktr a claim of property 


notified to him, he is a trefpaffer at 
initio , Leonard v. Stacey, 14.0 

14. In replevin, if the defendant plead 
that he was ieifed of the place w h g rb, 
and ju'ihcs the taking damage feafant, 
the plaintiff may alledge that he was 
feifed of a third part of the place 
where, and traverfe the foie J'eifin of 
the defendant, Gilbert v. Paruer, 158 

15, After a nonfuit in replevin, it is too 

late to object that the avo’> ry ftates a 
particular ejlate , without lhewing its 
commencement, or a feiftn in fee. 
Anonym jus, 223 

REMAINDER. 

See Devise, Tail. 

R E Q_U E S T. 

1. Where material, coo. 227 

2. Rcqueft, how to be made ; and diffe¬ 

rence when a tine is appointed for 
doing a thing on rcquell, and when 
not, 260 


R E S C O U S. 


1. The Court will not grant an attach¬ 

ment in the firfiinftance on an ajfidavit 
of a refeue ; but if the fheriff return a 
refeue , that is of itfell a couvit.Lu, and 
an attachment will go of couri'e, 
ninaiywous, 141 

2. The Court will not grant an attach¬ 

ment for a reftue, if it appear that the 
party was not legally arielled, Genntr 
v. Sparks, 173 

3. In cafe of ~efctu from mefne procefs , the 
plaintiff mult prove the original caufe 
01 action, the writ, the warrant,oind a 
legal arrefl, Wilfon v. Gary, ' an 

4. In an adion for a refeue, the party 
refeued is a competent whnefs, Wilfon 

Gary , ib. 


5. In what manner an ad ion for refeu- 

ing a dillrefs, contrary to the 2. Will. 
& Mar y, c. 5. fhall be laid and proved, 
Dod v. Monger, 215 

6. If a landlord diftrain goods for rent, 
and before replevin qpit them For two 
pr three intervening nights, th« re- 
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liking of them is not a refcue contra¬ 
ry to z. Will. & Mary, c. 5. Dod v. 
Monger , 216 

7. Return of a refcous qnathed for repug¬ 
nancy, Rig. v. Weeks , 220 

RESTITUTION. 

In what cafes a peri'on Jliall or lhall not 
have rellitution of goods ukcn in exe¬ 
cution, 277 

RETRAXIT. 

A retraxit mull be made in propria 
perfond, 82 

RETURN. 

• t. The validity of a cudom of the city 
of London to make a bye-law may be 
tried upon a return to a habeas corpus 
in anV.£tion for a falfe return, Faza- 
kerlcy v. Baldoe, 177 

2. Difference between proceedings be¬ 
gun in B. R. and proceedings brought 
up by certiorari, as to returns 268 

3. Writ of inquiry returnable ad tres 

Trin. which being Sunday , 14S 

4. Of Sunday, and the return- day#, ib. 

5. The calendar is fettled by law, and 

part of it, 251,252 

6. If a writ may not be legally executed 

the day of the return, it Hull not th e 
next day, 15^ 

7. Fifteen days between trjh and return 

ofprocefs, 146 

RIOT.. 

1. If a number of perfons meet peaceably 

01? a lawful occafion, and a fudd.n 
affray happen between them, it cannot 
be made a riot j but if fevcral meet 
upon an unlawful occafion, and a Hid¬ 
den affray happen between them, and 
a perfon who catne upon a la wful oc - 
cajhn join in the affray, it may make 
him a rioter as well as the red, Anony¬ 
mous, 43 

2 . An inquifition taken before two juf- 
tices of peace for a riot, jjpon the 
13. lien. 4. c. 7. need not fpeciaUy 
purfue the words of the ftatute, but 


may conclude generally contrajbmam 
fiatuti , Reg. v. Pugh, I4O 

3. J ullices of the peace enquire of riots 

under the ilatute 13. Hen. 4. c. 7. and 
fine the offenders under 8. Hen. 6. c. 9. 
Reg. v. Pugh, 141 

4. J ullices of peace may take an inquiit- 

tion anywhere ; but they mult go 
to the place to record a conviction on 
view, and they mud enquire and record 
within a month, ib, 

5. Dittift&ion between./* riot and an un¬ 
lawful ajftsnbly , ib. 


s. 

SCIRE FACIAS. 

1. Two feire facias cannot be taken out 

with the fame tefle, but with different 
returns ; the one returnable within fif¬ 
teen days of St. Hilary, and the other on 
the morrow of the Purification, Jem on 
•v. 'turner , 86 

2. If a feire facias to revive a judgment 

againltan executor mention fird a day 
of appearance coram nobis ubicunjue, 
and afterwards give day to the party to 
appea# ’ at the day ajorefaid at \Vest- 
“ minsi er, it is erroneous, and can¬ 
not be amended, Anonymous, 86 

3. If a fire fac-as be brought againftthe 

matter of the crown office, to enquire 
whether he ought to hold his office, he 
is, on iffue joined thereon, intitled to a 
trial at bar. Anonymous, ]2| 

4. Precedent of a nfi prius record in a 
feire facias brought by an adminillrator 

againlt the tens tenants, with the 
pleadings thereon, Adams v. Savage, 

*33 

5. The defendant is not intitled to coda 
under the datute of 8. & 9. Will. 3. 
c. 11. on a judgment in feire facias , 

9 being arreded, Adams v. Savage* 137 

6. If a defendant has appeared to or 

pleaded :n abatement of a feire facias » 
he (hall have no cods, Pock Hasten v. 
Pick, 137 notis 

K k 4 7. If 
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jr. If a plaint’ff foj an executor and die 
inreftatt- -.tier interlocutory judgment , 
and bef re the execution of the writ 
of enquiry. the adminiflrator nay have 
a feire facias ad andiendum judicium. 
Smith v. Harman, 14a 

8. A judgment in feire facias againft 
bail, that the plaintiff ** do recover 
“ his damages fu Rained by occalion of 

the delay of execution,’* is errone¬ 
ous ; for by 8. 8 c 9. Will. 3* c. 11. 
(. 3. the Court cannot award damages, 
but only cofts of Juit, Fart/baw v. 
Morrefon, * * 157 

9. Scire facias, upon a recognizance 

dating (hat they or either of them 
acknowledged to owe forty pounds, to 
be raifed of the goods, &c. of them or 
either of a them, is good, Fanjhaw v. 
Morrifsn * 197 

10. On a feirefacias againft terretenants 

l without naming them, if it be pleaded 

in abatement that A. is serretenant, 
and not fummonrd, the defendant 
(hall not anfwtr ever till A. be fum- 
moned, but the writ fhall not be 
abated, Adams v. Savage , 199 

11. If an adminiftrator bring a feire 
facias on a judgment by his inteftate, 
to warn the tenants, and the fheriff 
return feveral terretenants, they can¬ 
not all appear and plr,.d in abatement 

jointly, Adams v. Sax age, 226 

<1 

12. If, on a feire facias againft terre- 
ttnants, the fheiiff return among others 
jfoLn and Sara's his wife as tenants, 
a plea in abatement that C. T. is 
tenant, is bad; for it is pleading 

non tenure ’* by implication, Adams 
v. Savage, 2 26 

13 A feire facias may be fued out by 
any perfon who is injured by a pa¬ 
tent as well as by the king. Brew • 
J for v. IF eld, 23 b 

14. In what manner a feire facias out of 
chancrry, to rrpral letters patent, 

' (hall be. returned, Brcwfler v. Weld, 

«*.*. ih. 

•- t. 

15, In what cafe terretenants are eftopped 
from taking advantage of a variance 

* in feirefacias, ‘7 re civan <v. Lawrence, 

256 


16. h feire facias to have execution on 1 

judgment in ejectment of two meflii- 
ages, when ir was only for one mef-. 
fuage, cannot be amended after “ nul 
“ tiel record ” pleaded. Buxom v. Hof- 
kites, 263. 310 

17. If judgment be figned under an 
agreement to flay execution for a 
year , execution may, after the year, be 

taken out without a feire facias, but 
not if the ltay be only for three months t 
and tlie execution afterwards hindered 
by injunction, Booth v. Booth, 288 

18. The rule that a judgment above a 
ear old mull be revived by feire facias 
efore execution can be taken out on 

it, explained, 288 notes 

19. If A, obtain judgment againft B^ 

and fue out a ferijaceas, on which the 
fheriff takes the goods of B. in exe¬ 
cution, the debt is discharged by fuch 
feizure; and if A. die after fuch 
feizure, and the fhciiff be removed be¬ 
fore the /alt, thC fuccieding*’ fheriff 
may comprl his predeceffbr to ‘'fell 
them; and therefore B. cannot fue 
out a Jcire facias againft him, to # have 
rcfriiution of the goods; tor the death 
of,A- docs not abate the execution. 
Clerk v- Withers, 29Q 

20. On a feire facias againft bail, and 
* f no capias againft the principal’* 
pleaded, a replication, fhewing 
a capias fued out after the expiration 
of a year ;>nd a day from the giving 
of the judgment, is good, although no 
Jcire facias appear, Cholmlty v. Feat, 

3°4* 305 

S C O L D. 

1. A common fold may be indi&ed f bqt 

the indidment mutt exprefsly charge 
the defendant with being a common 
Jcold, for this oft' nee cannot be de¬ 
scribed by any other words, as common 
flandorcr, W c. Reg. v, Foxhy, 11 

2. The punifhment for a common (cold 

is ducking, H, 

3. To a writ of error on a judgment for 
being a common fitold, the defendant 
mult Hiflign Jet tor in perfon. Beg. v. 

Foxby, 178. 

^ ** Cc/^t 
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4* “ Communis fixed' inftead of rixatrix 
is error* Reg, v. Foxby , 239 

SEAMEN. 

Iq cafe of feamen's wages the duty does 
not arife from the contra#, but from 
the ftrvi.cc done, z6 

SECRETARY OF STATE. 

If a perfon furrender, on proclamation* 
to the fecretary of ilate on a charge of 
mifdemeanor, the fecretary may bind 
him to appear in the court of king’s 
bench* but cannot oblige him to iind 
furcties for his good behaviour* Reg. 
v. Tutchin , 165 

m 

* SESSIONS. 

I. Power*of the feflions over a conftable 

with refpett to the return of a warrant 
of dil^refs, tyorlty<v. Stacker * 83 

3. The feflions, on articles exhibited 
purfuant to 1. Will. & Mary* c. ar. 
1 . 6. may enquire into excrjjtve fines 
taken by a clerk of the peace* Reg. v. 
Baines, «i 92 

3. Other juitices than thofe who confti- 

tute the feflions where articles are ex¬ 
hibited againft a clerk of tlie peace 
may proceed to enquire into the truth 
of the charges* and amove him, Reg. 
v. Baines * ib. 

4. A mandamus does not lie to the fef¬ 

lions commanding the juftices to ilate 
a /pedal cafe. Peat's Cafe, % 229 

J. The feflions have no power by 

22. fitn. 8. c. 5. with refpeft to a 
primate bridge not common on a high¬ 
way, unlefs it become a public nuifance, 
Reg. v. Saintiff, 2^6 

6. The feflions may vacate an order made 

in the fame feflions, St. Clement's v. 
St. Andrew's, 287 

7. If the fclGons make an order direftly 

contrary to an order before made in 
the fame feflions, the laft order fliall 
prevail, although there be no exprefs 
words of repeal in it* St. Clemenn v. 
St. Andrew's, 987 


8. The feflions cannot make an order, 
for the repairs of a highway; for they 
have no jurifdiftion but upon prefent - 
meat, Reg. v . Wtils, 307 

SEVERANCE. 

Set Error. 

SHERIFF. 

1. An aflion lies againft the fherifF at 

returning officer, for refufing to* re¬ 
ceive the p ll of a iegal voter at the 
eledion of a member of parliament* 
AJhby v. White * 46 

2. An action will not lie againft a fherifF 

for taking Infumcicnt bail* Grofutnor 
•v. Svantes, 122 

3. Trefpafs lies againft f.fheriiF for 

making a replevin after claim of pro¬ 
perty notified to him* Leonard v. 
Stacey, 14O 

4. In an aftion of debt againft a fherifF 
for permitting an cicape, the indorse¬ 
ment of «0» ef in ventus on the ca.fa. 
is iufficient evidence of its having been 
delivered to him* Blotch v. Archer , 

152 notit 

3. So the batlifPs na-re indorfed on the 
writ is fttflicient evidence that he was 
authorized by the fherifF without prov¬ 
ing theswarrant. Blotch v. Archer * 

# 152 noth 

6. A fherifF cannot juftify receiving any 

perfon who is brought to him in illegal 
cuftody, for he is not bound to receive 
a prifoner from anybody but from a 
confiable or other ptacc-opcer , Rich v. * 
Doughty, 154. 

7. A fherifPs officer is prote£ied by the 

law in the due execution of his duty* 
Genner v. Sparks, 174 

8. The fherifF has no authority to taiefc 
a bond for the appearance of perfon* 
arretted by him under procefs Hiding 
upon an indi&ment at the quarter- 
feffions for a mifdemeanor; he can 
only take a recognizance for their^p. 
plarance* Bengough v. RoJJhtr., 179 

notit 

9. By 20. Geo* 2. c. 37. fherifF* fhall* 
at the cxpiiation of their office* turn 

OVCf 
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•lrer to the facceeding (her iff, by in¬ 
denture and fchedule, all writs and 
procefs unexecuted* and all prifoners 
in his cuftody, 183 notes 

10. A iheriff is not liable for an efcape 

until the prifoner has been regularly 
delivered over to him by his prede- 
ceffor, l8 3 notit 

11. If a fieri facias be taken out, and 

the goods levied, before judgment 
entered on the roll, and another fieri 
facias is delivered to the Iheriff upon 
another judgment, to which he returns 
nulla bona, and then the goods are 
fold under the firft writ, and f fatis- 
faftion enteted, but the roll not filed ; 
the Court will not, on an aftion 
broughtJiy the fitcandplaintiff againft 
the (hef*ff for a falft return , give the 
firft plaint ff, who had indemnified the 
iheriff, leave to file his roll, Herring 
•v, Crocker, 1*4 

IS. An under-ftttrff ought not to aft as 
an attorney while he is undcr-iheriff. 
Anonymous, 19 ( 

13. If A. obtain judgment agaioftR. and 
fue out a fit. ri facias , on which the 
iheriff takes the goods of B. in exe¬ 
cution, the debt is difeharged by fuch 
feizure ; and if A. die after fuch fei- 
aure, and the iheriff be removed before 
the falc, the fucceeding 'iheriff may 
compel his prcdeceffor 10 fell them; 
and therefore B. cannot fue out a 
/citefacias againft him, to have refti- 
tution of the goods; for the death of 
A. does not abate the execution. Clerk 
v. Withers , * 9 ® 

SHIP. 

I. If a captured Chip be retaken upon 
frtjh purfuit , though after a week’s 

* time, the property in her is not 
Changed by the capture, but remains 
In the firft owners, by Holt, Chief 
Juft ice, Watfon v. grantor, IS 

• , If a ibip has been legally hypothecated, 
_the fhip remains liable to anfwer the 
money borrowed, into whofe hands 
foever Ihe may come, 12 

s 

SLANDER. 

$#*Caie (action on the). 


STATUTES, 

1. Where a ftatute takes notice of a 

common-law offence, and adds a fur¬ 
ther penalty, an indiftment thereon 
may well conclude contra formant ft#- 
tuti, Reg, v. Bethel, 17 

2. If a ftatute give juftices of the peace 
a power generally to determine a 
matter at the fefiions, they cannot de¬ 
termine but as a court of juftice, and 
according to the rules of law, 17 

3. If a ftatute command an aft to be 

done, or prohibit the doing of it for 
the advantage of any ptrfon, that 
perfon fhall impliedly have remedy at 
law to recover the advantage given to 
him, or to have fatisfaftion for the 
injury done him by difobeyirg tke 
directions of the ftatute ; and therefore 
by the ftatute of Wills, 32. Hen. 8. 
c. 1. if money bedeviled o6t of lands, 
the devifee fhall have an aftion of debt 
againft the own^r of tjhe lanfjs to re¬ 
cover it. Anonymous, 27 

4. The mifrccital of the title of a ftatute 
is immaterial; for the title is no part 
of the ftatute. Mills v. Wilkiifs, 63 

5. rA penal ftatute, ordering the penalty 

to be levied on the goods of the 
offender by diftrefs, (hall be con ft rued 
to mean by diftrefs andfile, Morlty v. 
Stacker, 83 

6. The ftatute 8. and 9. Will. 3. c. 11. 

refpefting colls on a J'cire facias, does 
not extend to execution or admiuiftra - 
tion, Adams <v. Savage, 137 

7. A ftatute inflifting a lefs punilhroent 

is a virtual repeal of a ftatute inflifting 
a' greater punithment on the fame 
crime, Rex v. Cat or, *4.1 nods 

8. If a ftatute declare, «* that the (kin* 

" of fheen being tanned or tawed, 
«* and every falt-hide, (hall be reputed 
* and taken to be leather ;** and 
there are two kinds of tawing, the one 
dry, vvhich leaves the for upon the 
(kin, and the other wet, which tak^s 
it off by a preparation of fait and 
allum; a (heep-fltin prepared with 
white allum is leather within the mean¬ 
ing of the ftatute, Sadlers Company v, 
Jones, 166 

9. If 
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9. If a ftatute enafl, “ that whofoever 
** (hall not make the wares belonging 
“ to fadlery fufficiently and fubftan- 
*' tially, (hall be liable to fuch a pe- 
** nalty,** and defcribe the manner in 
which the leather thall be made, a 

Jadltr who ufes leather not drcffed 
according to the ftatute is not liable to 
the penalty, if the buyer is Satisfied 
with the commodity, Sadlers Company 
v. Jones , 166 

10. When a ftatute gives a penalty to 

the king and the informer, and the in- 
former does not fue within the year, 
the king may fue for the whole pe¬ 
nalty at any time within two years, 
Reg. v. Franklin , a 20 

• Edward the Third. 

f4. Edw. 3. c. 6. (Amendment), 269. 

277. 280 

25. Edw. 3. c. 5. (Replevin), 84, 85 

Efi c haVd Trfe Second. 

5. Rlfch. 2. c. 7. (Forcible Entry), 96 

.He Ntr the Fourth. 

13. Hen. 4. c. 7. (Riot), 140, 141 

Henry the Sixth. 

8. Hen. 6. c. 9. (Forcible Entry), 274 

———c.12. (Amendment),270.277 


23. Hen. 6. c.9. (Bail-Bonds), 

*79 


122 


47 

Henry the Eighth. 


14. Sc 15. Hen. 8. c. 5. (Phyficians),44 

22. Hem 8. c. 5 (Bridges), 

25 6 

23. Hen. 8. c. 15. (Coils), 

92 

27. Hen. 8. c. 16. (lnrollment). 

248 

32. Hen. 8. c. 1. (Wills), 

110 

- c. 34. (Affignee), 

194 


202 


33, Hen. 8. c. I. (Frauds), 62.105 
- -i c. 12. (Palace-Court), 75 


Edwarp the Sixth. 

5. St 6. Edw. ft. c. 16. (Offices), 235 


Queen Elizabeth. 

I. Eliz. c. 2. (Pariih-Church), 189 
5. Eliz. c. 4. (Labourers), 91. 204 
— c. 4. (Trade), 69. ta$. 

c. 4. (Penal Statute), 220 

■— — - c. g. (Perjury), 20s 

13. Eliz. c. 10. (Btfhops* Leafes), 64 
18. Eliz. c. 3. (Baftards), 104 

-c. 14. {J'o/aile), 140 

27. Eliz. c. 5. (Pleading), 117 

29. Eliz. c. 6. (Recufant), 239 

39. Eliz. c. 4. (Vagrants), 240 

43. Eliz. c. 2.. (Poors Rate), 214 

— -- (Overfeers.), 77. 98. 164 

■ 1 ■ ■ ■■■ ■■-(Apprentice)*. 164 

Jambs the First; 
x. Jac. 1. c. 22. (Leather), 166 
3. Jac. 1. c. 5. (Recufant), 239 

7. Jac. i.c. 7. (Penal Statute), 41 

21. Jac. 1. c. 16. (Limitations), 26.240 

Charles the Second. 

13. Car. 2. c. 2. (Bail), 266 


16. & 17. Car. 2. c. 8. (Amendment), 

2. 273. 275. 

17/Car. 2.aC.8. (Adminiftrator), 290. 

293. 296 

22. Car. 2. c. 1. (Conventicles), 229 


22. Sc 23. Car. 2. c. 9. (Coils), 153 

29. Car. 2. c. 3. (Sale), 162 

—. c. 3. (Autre Vie), 64 

-» ■ ' - -- C. 3. (Frauds), 65 


- — c. 3. (Collateral Promife), 

*49 

30. Car. 2. c. 7. (Adminiftrators), 126 

William and Mary. 

1. Will. Sc Mary, c. 21. (Clerk of the 

Peace), to* 

— ' ■ . .. c. 18. (Toleration), 

• *99 

2. Will. & Mary, c. 5. (Diftrefs), 216 

3. Sc 4. Will. Sc ^lary,c. 10. (Diftrefs), 

8j 

— - --(Deer), 104 

. . 4 - & 5 * 
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4. ft 5. Will. Sc Mary, c* 11. (Game), 
* 40 

■ . . 1 . — c. 23. (Game), 

57 

j. Sc 6. Will. & Mary, c. H. (Certio¬ 
rari), 43. 246 

7. Sc 8. Will. Sc Mary, c. 7. (Double 

Return), 47 

8. Sc 9. Will. Sc Mary, c. 11. (Pleading), 

88 

■ ■ ■ ■ — .. c. 33*(Recogni¬ 
zance), « 43 

» . .. . c. 11. (Cods), 

* 37 - '53 

. . . ' - - c. 27. (King's 

Bench), 57 


lous Suita), 


c. 11. (Frivo- 
142 


1 ■ C. 18. (Com¬ 
petition), 58. 157 

■ I. 1 . . . C. II. (Scire 

Facias ), *57 

mm n • .. , . . - c.30. (Appren¬ 
tices), 164 

— 1 < 1. 1.1. c. 25. (Haw¬ 
kers and Pedlars), 240 

9. St 10. Will. Sc Mary, c. 17. (Prcteft), 


Queen Annb 1} 

f. Anne, c. 6. ( EicapeWarrant), 154. 


*54 

—- c. 18. (Bridges), 307 

3. Sc 4. Anne, c. 9. (Bills), 30. 37. 148 

4. Anne, c. 16. (View), 265 

... (Limitation), 26 

4. Sc 5. Anne, c. 16. (BondJ, 11.61. 


102. 229 

1 .(Dilatory Plea), 146. 

. *75 

5. Anne, c. 9.(Efcape Warrant), 22.95 
10, Anne, c. 3. (Diflenters), 229 
. c. 18. (Crown Leaies), 248 


George the First. ■ 

3. Geo. 1. c. 15. (Under Sheriffs), 183 
5. Geo. 1. c. 13. (Amendment), 310 
9. Geo. 1. c. 7. (Parilh Accounts), 97 
12. Geo. 1. c. 29. (Bail), 268 


George the Second. 

11. Geo. 2. c. 19. (Ditirefs), 2x6 

14. Geo. 2. c. 17. f. 14. (Notice of 
Trial), r 18 

■ . C. ao. (Occupant), 64 

17. Geo. 2. c. 38. (Poors Rate), 214 
. . (Parilh Books), 87 

■ 1 1 . . . (Rcgifter Poor), 97 

ao. Geo. 2. c. 37. (Prifuners), 183 

a6. Geo. 2. c. 33. (Marriage), 156 

27. Geo. 2. c. 17. (Gaoler), 57 

30. Geo. 2. c. 24. (Falfe Pretence), 62* 

105 


George the Third. 

18. Geo. 3. c. 19. (Contiables Ac¬ 
counts), 97 

20. Geo. 3. c. 19. (Servants), 205 

22. Geo. 3.C. 25. (Ranfom), 13 

31. Geo. 3. c. 32,. (Papilla),, 140 

32. Geo. 3. c. 57. (Apprentices), 164 


SUMMONS., 

Where neceffary in order to a con¬ 
viction, 4 a 

SUNDAY. 

1. A priloner who has eleaped may be 

retaken on a Sunday, either by the 
officer on frtjh pur/uit , or by virtue of 
an efcape warrant , 93 

2. But if A. be arrefted at the tint of B. 

and difebarged, by the iheriff’s not 
knowing that there was a detainer 
againft him in his office at the fuit of 
C. and be arrelled on the SAuday fol¬ 
lowing at the fuit of C. he Hull bo 
difeharged by the 29. Car. 2. c. 7. 
for this is an original taking, and not 
a retaking after an elcape. Atkin/on 
v. Jamejon, 95 metis 

3. If a bailiff arreft a perfon without a 
warrant on a Sunday , and detain him 
by virtue of a warrant procured the 
enfuing day, the Court will grant an 
attachment againft the officer, but will 
not discharge the prifoner, for he may 
have an a£tion againft. the officer foe 
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falfe imprifonment, Lidfordv, Thomas, 

9 * 

The eeclefiaftical coarts may pro¬ 
ceed on the ftatute 1. Eli*, c. a. f. 14. 
againft a man for not going to his 
pari (h-church on a Sun Jay, Button v. 
Standijh, 188 

£. If a writ of enquiry be made return¬ 
able trss Trinitatis, and the return-day 
happen to be Sunday, it is bad, and 
cannot be executed on the Monday , 
Harvey v. Broad, 148. 159. 196 

6. Same point, Davy v, Salter, 2$l 

7. A fine is erroneous if any of the pro¬ 

clamations are on a Sunday, Fijh v. 
Brocket, 196 

t. Bail may take their principal on a 
Sunday, to furrendcr him in difeharge 
Tff their recognizance. Anonymous, *3 r 

SUPERSEDEAS. 

A writ of ^ertiouari is^10 fuperfedeas un- 
lefs Jjail be given purfuant to the fta¬ 
tute, Reg, v. Bethel, 33 

SURPLUSAGE. 

1. In trefpafs for throwing down ra'ris, 
and entering a wharf, if the defendant 
plead that A. was poffeffed of the 
•wharf under a leafe then unexpired, 
and had a way from thence over the 
locus in quo, and underlet the fame to 
the defendant, with all ways, &c. ne- 
ceflary to the enjoying of the fame, 
and that he the defendant had no 

! other way to the terminus ad quta, 
the allegation “ that the defendant 
“ had no other way, &c.” Is furpluf- 
age. Staple v. I ley don, x 

x. fn replevin, if a demurrer to a re- 
pleader to a plea in bar conclude, 
4 * Wherefore, a9 before, he prays 
44 judgment, and that the declaration 
“ may be quajhed thefe Jail words 
may be rejected as furplufage, Crojfe 
v. Biifon, to* 

3. If a judgment be given at Wejlminjler, 
which makes bona notabilia in Middle- 
fix, and the adminiilrators of the 
plaintiff* declare in a Jcire facias od the 
judgiueut, upon letters of adminif- 


tration 'granted “ by the archdeacotk 
** of Dorfet,” thefe words cannot be 
xejetted as furplufaoe, although with¬ 
out them the declaration would be 
good , Adams v. Savage, 135 

SURRENDER. 

If the cuftom of a manor be that the 
lord may grant copyhold eftates “ to 
“ three perfons, habendum to themfue- 
“ ceflively as they (hall be named* 
** andnqtotherwife,” ^surrinder 
to A. for his own HTe and the lives of 
B. and C. is warranted by the cuftom, 
Smartle v. Penballow, h 


T. 

TAIL/ 

x. Where and how ifliie in tail may 
falfify a recovery, 296 

e. Where plaintiff mult make title, and 
where he need not, xi% 

TALES. , 

On the tria^ of indi£Hents and infor¬ 
mations, neither the defendant nor the 
profecutor can pray a tales without a 
warrant from the attorney-general, 
Reg, v. Batiks, 246 

TAXES. 

See Collec roa—I ndictment. 

TIME. 

1. If a warrant of attorney to compel a 

judgment; be given under a parol' 
agreement that execution (hall not be 
taken out for a year, queer* how the 
year fhall be reckoned, Dillon v. 
Brown, 14 

2, In covenant by a maftcr againft las 
apffientice for leaving his fervice on 
fuch a day, if the apprentice plead a 
licence t or his.abience on that day, 
the time is material, and therefore tne 
mailer cannot give in evidence an 

abfence 
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abfence on another day. Anonymous, 

70 

). If a day that it not material be laid 
in a declaration, and the defendant, 
by his pica, make it material, and then 
the plaintiff, in his replication, varies 
from the day in the declaration, it 
will be a departure; otherwife, if the 
day had not been made material by 
the plea. Anonymous, 115 

TITHES. 

k. Land, though micultivated, yet if It 
yield a profit, as in wood, ilate. Sec. 
is tithablc, Horner v. Benner, 96 

e. No tithe is due for fifb or wood, of 
common right, but they are both 
tithablc ,hy cuftom. Anonymous , 223 

j. Quart, whether it be a good modus 
to pay from April to November every 
tenth day’s milk, Summed and made 
into cheefe, in lieu of all tithe-milk, 
Lticifferv. Fey, z6l 

TRADE. 

t. A bye-law made by a corporation, 
that no butcher fhall daughter any 
beads within the walls of the city, is 
good, for it is not in reftraint, but in 
regulation of the trade, Peirce v. Bar - 
trum, < 124 not is 

a. If a power be granted by charter to 
a company excrcifing a particular 
trade in a particular place, to make 
bye-laws for the government of all 
perfons excrcifing that trade in that 
place, the company is enabled to 
snake bye-laws, binding as well on 
perfons exercifing that trade who are 
not members of the company, as on thofe 
who are. Butchers' Company v. Mercey, 

124 not is 

TRAVERSE. 

See Pleading. 

TRESPASS. 

I,'" In trefpafs for throwing down' rails 
and entering a wharf', if the defendant 
' plead that A. was, poffeffed of the 
wharf under a lcafc then unexpired, 
•ltd had a way from thence over, the 


locus in quo, and underlet the fime to 
the defendant, with all ways, fcjfc. ne* 
ceflary to the enjoying of die fame# 
and that he the defendant had no other 
way to the terminus ad quem, the alle¬ 
gation " that the defendant had no 
“ other way. See." is furplufage, and 
an iffue taken thereon is an immaterial 
tffut. Staple v. Hey don, f 

2. In trefpafs for taking ** two cows at 

** A. and alfo a load of wheat, the 
** goods of the plaintiff there found,” 
the words ** the goods of ibe plaintiff'* 
refer only to the wheat; and therefore 
the trefpafs for taking the two cows is 
ill laid, inafmuch as the declaration 
does not (late that they were the goods 
of the plaintiff, Jofe v. Mills , 15 

3. An indidlment for a trefpafs, although 
it ihew in the defeription of the of¬ 
fence that the defendant a&ed as an 
atceffary, and not as a principal in the 
commifiion of the offence, is good j 
for in trefpafs, £s well as in freafon, all 
perfons concerned in the offence are 
principals, and the charge may be laid 
either way, Reg. v. Tracy, t 32 

4. Trefpafs for breaking the plaintiff’s 

clofe, treading down his grafs, and 
hunting and killing his rabbits, on di¬ 
vers days and times from fuch a tithe 
to fuch a time, with a continuando of 
the faid trefpafs as to all the particu¬ 
lars, is good ; for although one a£t 
cannot be continued from one day to 
another, yet an a£t may be daily con¬ 
tinued, Monk/on v. Ajhley, 38 

5. If A. defraud B. of goods, and fell 
. them to'C. and B. after notice that C. 

claims property therein, replevy them, 
C. may bring trefpafs for the taking, 
Leonard v. Stacfy, 6v 

6. In trefpafs for making a replevin after 
notice of a claim of property, the no - 
tice only is in iffue, Leonard v. Stacey , 

ibe 

7. If trefpafs be again ft two or more, 

and one demur, and another plead to 
iffue, the damages afleffed upon the iffue 
fhall affeft him that demurred, if the 
deftiurrer be ruled againft him, Leo¬ 
nard v. Stacey, iko 

8, I* 
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S. If trefpafs be for breaking a houfe 
and entering a clofe againft one who 
pleads not guilty as to the one and de¬ 
murs as to the other, the jury mult 
find damages feverally, 69 

9. Perfons concerned only as appraifers 

in making a wrongful replevin are 
trcfpaffers, Leonard v. Stacey , ib. 

10. In trcfpafs for breaking and entering 

the plaintiff’s houfe, and carrying 
away his goods, if the defendant plead 
not guilty as to the breaking, and juflify 
the entering by virtue of proccfs from 
an inferiSr court, but fay nothi ig as 
to the carrying away; quart, if good. 
Brigs v. Colling/on, 7 * 

11. The bailiff of an inferior court, who 
abufes the procefs of the court, is a 

• trefpaflcr ab initio. Brigs v. Collinglan, 

• . * ib. 

12. A copvifiion on an indiftment of 

larceny may be pleaded in bar to an 
action of trcfpafs for taking the fame 
goods? Lullfel's Cafe, 77 

13. Trefpafs laid in the time of King 

William , and againft the peace of 
G)u( m Anne, is bad on demurrer, but 
eood after verdift, Day v. Mujkct , 
6 • 80 

14. A mailer may bring trefpafs for re¬ 
ducing hi-s fervant to leave his fcrvicc, 
although fuch fervar.t is only retained 

as a journeyman. Hart-v. Aldridge, 101 

notis 


18. Trefpafs lies againft a fhferiff, of 

thofe who aft in his aid, for making 
a replevin after notice of a claim of 
property, Leonard v. Stacey , 140 

19. in trefpafs, the amount of the da¬ 

mages niuft be ftated and proved, Dew# 
v. Smith, if3 

20. Tne ftatute of 8. and 9. Will. 3 f 
c. 11. only excludes accidental tref- 
paffes from full cofts. Dove v. Smith, 

21. In 9-efpafs, the rjgbt cannot be 

given in evidence^an not guilty, ib* 

22. If a vendor fell goods by fample, to 

beadelivered to the vendee within a 
month, and take earneft, and within 
a month fend them by his fervant to 
the premifes, and when p|rt arc un¬ 
loaded the reft are dillrained for toll, 
the delivery is complete fo as to in¬ 
title the vendee to bring trefpafs for 
the feizure, Blakey v. Dimfdale, 162 

notit 

23. If an account be ftated between A. 

and B. by which it appears that A. is 
indebted to B. in fuch a fum, and A . 
figns the account, and afterwards by 
falfe and finiller infinuations gets it 
into his hands and tears it, he is a 
trefpaflcr, Reg. v. Crlfp , 175 

24. An injiument will not lie for a hart 
trefpafs ; for the words vi et armit 
alone are neft fufficient; but there 
muft be fuch an aftual force as im- 


ie. If bailifFs break open doors to exe¬ 
cute procefs, the party injured may 
have an aftion of trtfpafs againft them ; 
but the Court will not grant an attach¬ 
ment againft them. unlefs it appear to 
have been in abufe of the procefs of 
the few. Anonymous , IO S 


16. In trefpafs vi et armit for taking 
the plaintiff's goods in Dale, the d 
fendant cannot plead, in juftification, 

g enerally, that the place where is 
is freehold, and that the goods were 
then damage feafant , Blviis v. Lombe, 


A record of trefpafs vi et amis is 
not removed by a writ of error on a 
judgment in an aftion of trefpafs cn 
the cafe, Kent's Cafe. 138 


plies a breach of the peace, to make a 
trefpafs an indiftable offence; and this 
degree of aftual force muft appear on 
the face of the indiftment, 175 notis 

25. Trefpafs lies for taking a fervant 
from his mailer, Reg. v. Darnel , 18s 

26. Formerly, if a landlord diftraineyi 

barrels of beer for rent, and drew die 
beer out of the barrels, he was confi- 
dered as 2 trefpafl'er ab initio, Dod v. 
Monger, a 16 

27. But n6w by 11. Geo. 2. c. 19. f. 20. 
cjjftrcfles for rent (hall not be deemed 
Unlawful for any irregularity after¬ 
wards, nor the party deemed a tref- 
paifer ab initio ; but the parties grieved 
thereby may recover fatisfacUon for 

the 
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tyt fpeetal damage, and no more, on 
an action of trelpafs or on the cafe,- 

316 metis 

TRIAL. 

. If, after iffue joined, no proceedings 
by the plaintiff be had for four Terms, 
the defendant is intiiled to a Term’s 
notice of trial, and the Term in which 
the iffue is joined is inclufiye ; bat no¬ 
tice at any time witnin the year, 
Viiv.ugh countermanded, is a notice 
within four T^jrms^ Anonymous, 18 

. By 14. Geo. 2 c. 17. f. 4. no caufe 
fltall be tried at nifi pritu, or at the 
Sittings in London otWeJiminfler, where 
the defendant refides aboVe forty miles 
from the faid cities refpedhvely, un- 
lefs noticpof trial in writing has been 
given at lead; ten days before fuch in¬ 
tended trial, ib. 

,. The practice is, if the defendant 
Kre within forty miles of London , and 
the venue is laid either in London or 
Middlefex, that eight days notice of 
trial, exdufive of the day, is to be 
given, ib. 

But if the defendant live above forty 
miles -from London, and the caufe is to 
be tried in London or "Middlefex, four¬ 
teen days notice mud be given, pur¬ 
suant to the ancient pra&ife, Anony¬ 
mous, ib. 

5. The notice to be given within the 

four Terms mud be given within the 
Jaft Term fedente Curia, 19 

6, After a fecond trial, it is not lit that 

a new trial Ihould be granted merely 
becanfe the J udge who tried the caule 
is difiatisiied with the verdiCk, Anony¬ 
mous, 2* 

j, A new trial ought not to be granted 
lot want of evidence which {he party 

« ight have had at the trial; but if it 
1 proved that endeavours were ufed 
to procure the witneffes, and that they 
were prevented by fome unforefeen 
accident from attending, the abfence 
offuch witnefs, if material, may bo a 
good caufe to grant a new trial, War¬ 
ren v. Furr, ib. 

?. The mailer of the crodrn office, upon 
a feirtfattest, and iffue joined thereon. 


is intitled to a trial at tar. Anonymous, 

9. An indi&ment againft fevered for a 
mifdemeanor may be tried againft fome 
of the defendants only on their en¬ 
tering into a rule to plead guilty, if 
their co-defendants are convoked, 

v. "Middleman , 212 

10. A r.e-M trial is never granted for 
want of evidence whereof the party 
was apprized, and which he might 
have had at the trial. Anonymous , 222 

zi. The mifdt reft ion of the jfudge who 
tries a caufe, and his refuiing to ad¬ 
mit good evidence, are, refpeCkively, 
good grounds for a new trial. Anony¬ 
mous, 242 

12. On the trial of indiCkments and in-» 

formations, neither the profecutor nor • 
the defendant can pray a tales without 
a warrant from the attorney-general, 
Reg. v. Banks, 246 

13. In civil aflionssthe defendant can¬ 

not carry down a caufe to trial* by 
provifo until after default in the plain¬ 
tiff, except in fpecial cafes, as it \jjuare 
impedit , in replevin , in prohibition, (Ac, 
where the defendant is in tome refpedt 
in the nature of a plaintiff, Reg. v. 
Banks, ib, 

«4\ By ». & 9 . Will. 3. e. 32. when a 
defendant is intitled to carry down a 
caufe to trial by provifo, he may in 
the preceding iffuable Term fuc out a 
new venire by provifo, and profecute 
* the fame by habeas corpora or difiringeu, 
with a nifi print, (Ac. 246 not is 

15. But fincfe 14. Geo. 2. c. 17. which 
gives a defendant judgment, as in 
cafes of nonfuit, where a plaintiff does 
not proceed to trial according to the 
rules of the court, the trial by pro¬ 
vifo has fallen into difufo, 246 noth 

16. There cannot be a trial by provifo 

in the king's cafe, becaufe there can 
be no laches in the king, Reg. v. 
Banks, 247 

17. In indictments and informations the 

trial mull be at bar, unlefa the attorney* 
genefal will grant a nifi prises, Reg. v. 
Banks, 247 

18. The 
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IB, The Court will grant a new trial on 
account of the panel having been 
improperly returned, Grte *v. Sharp, 

*65 

$9. It is a good ground to grant a new 
trial , that the Judge who tried the 
caufe over-ruled good or admitted bad 
evidence, although the other party 
have remedy by bill of exception , Reg. 

. 1/. Wills, 307 

to. An indidment for not repairing a 
county bridge (hall, on fuggeftion that 
the whole county is interefted, be tried 
in the next adjoining county, Reg. «>. 
Wills, ib. 


TROVER. 

h There muft be fpecial bail filed in an 

* action of trover and converfion. Bang- 
ley v. Titcombe, 14 

*, If an apprentice be prefled and earn 
prize-money or wages for which he 
receives fedhien's rickets, the mailer 
may bring trover to recover thefe 
tickets from any perfon into whnfe 
hands they may be palled; for the 
pollfttion of the apprentice is the pof- 
feliion of the mailer, who has*the 
right of property. Barber v. Dennis, 

69 

3. Trover will not lie to recover goods 

from a perfon who has been convided 
on an indidment for Healing them fc- 
lonioufly, LuttercVs Cafe, 77 

4. Trover lies by an executor to reco- 
ver money taken out of the teftntor’s 
room after his death, Clark n>. Drain, 

• * . 1Sl 

5. Trover lies for trees planted in boxes 

in a^garden, Olive <v. Vernon, 170 

6 . In trover, a demand of goods by, 

and a refuial to retlore them to, tiie 
right owner, is not merely an evi¬ 
dence but an ndualconverfiou of them, 
Baldwin v. Cole, 2(2 


V. 

VAGRANT. 

A vagrant as fuch is not indiflablc, 

34c* 

Voi. yi. 


VARIANCE. 

1. In debt on a recognizance in the 

common picas, if the declaration fiats 
it as taken before Sir. Geor.ce 
Theby et fait Juts, and it appears 
to have been taken before another 
Judge at chambers, and by him deli¬ 
vered. to the Court, the-vuriauce is fa¬ 
tal, Chrtley v. Wood, ,43 

2. In an a ft ion on a bail bond, i£*ke 
writ b%/« ptacito tranfgrejjionis <fc etiam 
billtc, and the heffid be to appear in a 
pica oj trfpafs only, the variance is 
immaterial, Gro/vcnor v, Soame, 

* . 123 

3. If, on a judgment in Wales, the pla- 
citum, on a writ of error, Jlate it to be 
*' at a great fellion of our lord the 
“ king, holdcn before A. and B. juf- 

tices of our lady the queen,'* the 
judgment is erroneous, Lewis v. Jones, 

138 

4. If a plaint in an inferior court be at 

the fuit of C. F. generally, and the 
declaration be at the fuii of C. F. exe¬ 
cutor, the variance, though fatal be¬ 
fore, is cured by the verdid, Jfale v. 
Clare, ’ 1 JO 

5. If an indidment for perjury, in re¬ 
citing tly: record of the trial, (late a 
fad as hap; .ring between A.B. and C. 
and- it appears, from the record pro¬ 
duced in evidence, that the fad hap¬ 
pened between A. and B. only, the 
variance is fatal, Reg. *u. Carter, 

(68 

6. " Barncp ” for " Bar nap ,” and ** ori- 

“ er.tati " for “ orient ah," are fatal va¬ 
riances between an indictment for per¬ 
jury and the record after trial, Reg. 
•v. Carter, ib. 

7. If a declaration for a malicious arreft 
Jlate, that the charge in the warrant 
was that “ le intended fo rob," and, on 
the production of the warrant, tne 
charge appears to be, that ** hevir.- 
“ tended to rob as be Lelirves." the 
vai iar.ee is immaterial, Muriel-v. Tracy, 

• 170 

8. In an adion on 2. W i 1 . & M« 7,0.5. 

for rclcu.ng a tLtrif, if the decla¬ 
im \ . wm 
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ration date a leafe ''for a year and fo 
** Jrem year to year, 1 ' and the leafe 
produced in evidence be ** for a year 
** and fj from year to year at long at 
.«« both parties pleofe," the yatiance is 
fatal. Dod v. Monger, 2ij 

9. In an a«Elion for a malicious profe- 
cution, if the indiQment be recited 
** according to the fubjlance follow- 
*« mg,” a variance of “ valor is " in- 

of valent ia” is immaterial; 
but if the recital had beqp in bac 
vtrka, the variance would be fatal, 
Jobnfqa v, Browning, 216 

10. If on error on a judgment pro debito 

et damnis, a release be pleaded, 
recting the judgment to be pro debite 
et danutis ultra mijis et cujlagiis, the 
variance's not material, Davenant v. 
Rafter , 236 

11. Judgment is obtained in debt on 
borid in Michaelmas Term ; a feire fa¬ 
cial is brought thereon againlt the 
terre-ien.mti returned ; and oh M nisi 
•* tifl record" pleaded, judgment is 
given for the plaintiff, ar.d an elegit 
feed out; an ejectment is brought 
iipptfe-the elegit, and it is found by 
fpecia] verdict, tnat the ft ire facias re¬ 
cur'd a judgmentof Trinity Term: this, 
if difcovered on the trial of the iffue 
pf “ nul thl record,'.' mult have pre¬ 
vailed as a future of retord ; but the 
fid having beep judicially fried and- 
sfeertained, the terra-tenants returned 

- a re* c flopped, by th- award of execu¬ 
tion on the judgment in the feire facias, 
from tik : ng advantage of thi? va¬ 
riance; and fo arc the tt*re-tenants 
■not returned, if they do not ihew a title 
’ paramount to the judgment in the 
litre facias, Trevivan v. Lawrence, 
* .. 256 

is. If a writ of error be brought on a 
judgment in ejedlment, and. on n*gfeCl 
to aflijn eirnr, the defendant bring a 
f irefuci ts quart executianetu ion, and *e- 
ci&e the judgment to b# of two ipef- 
feages w.’-en it *a( only' of one mef- 
feage the variance c mnoi be amended 
after *• nultsel record" {Leaded, Buxom 
v. llofaitu, 263 


VENDOR AND VENDEE. 

I. If k man go to a merchant, and by 
faife infinuattons and account of him- 
fe!f, prevail with the merchant to fell 
him goods upon credit , yet the property 
continues ip the vendor, although the 
vendee obtain poffdfion, Anonymous, 

Ii + 

c. But if goods are obtained by faife 
pretences, and procured without no¬ 
tice of the fraud, and on the offender 
being convicted of the cheat, the ori¬ 
ginal owner get poffeffion qf his goods 
again, the pawnbroker may maintain 
trover againlt him to recover them 
back, Z14 not it 

3. The draft of a third perfon given 

by a vendee to a vendor iu paj^ 
tnent, will not difeharge the .aebe, 
if the drawee is not to be found, 
and the holder ufe doe but ineffectual 
diligence to get it paid, Popley v. 
Afhley, 147 

it mm 

4. If a bargain bp made and earned 

given, without any exprefs agreement 
that payment is to be made at a cer¬ 
tain time, t)ie money mufl Ufe paid 
before the goods are removed, Lang¬ 
ford v. Tyler, 162 

5. The vendee cannot demand de¬ 
livery of goods bought, without ten¬ 
dering payment, Langford v. Tyler, 

ib. 

6. After earnefl given, the vendor can¬ 

not fell to another; but if the vender 
do not come aqd take the~goods, the 
vendor ought to requeft him to pay, 
and if he; no not come in a convenient 
time, the agreement is diffolved, and 
the vendor may fell, Langford v. 
Tyler, ib, 

7. If a vendor fell goods by fample to 

be delivered to the vendee within a 
month, and take earnefl, and within 
$ menth lend theqi to the premiss, 
and when part are unloaded, the reft 
are dillraincd for toll, the delivery is 
complete, lo as fo intitle the ven¬ 
dee to bting trefpafs for the feizuri, 
Blakey v,' Uimjdatt, ' 162 not it 

- • ** 4 


VE- 
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VENIRE. 

t. If a venire be, by miflake, put to a 
wrong record, the Court will ex officio 
order it to be fet right, Reg. v. War¬ 
den of the Fleet , 18 

2- On an jndiftment in Middle/ex, the 

•venue may be made returnable de die 
in diem, Reg. v. Tracy, 179 

3- On an information again!! a county 
for not repairing a bridge, the. at¬ 
torney-general may try the caufe in 
any adjacent county, and award the 
• venire either to the body of that county, 
or to the vicinity of any particular 
place therein, Reg. v. Wells, 191 

4. The venire on indiftments removed 
into the king's berch by certiorari, 

m mud be returnable on a common aay, 

• Reg. V. Tut chin, 268 

VENIRE DE NOVO. 

t. A vetfire de novo {h9.Il iffue if a jury 
find ty/'ets Vithotft finding to what 
amount, Staple v. Heydotr, 3 

2. If a venire de novo be granted on an 
jndiftment after a mif trial , the de¬ 
fendant mud enter into a new re¬ 
cognizance, Reg. v. Tracy, * 179 

V F. N U E. 

I. If a feoffment be pleaded in fat’ f- 
faftion of a bond, the acceptance mud 
be laid in the county where the feoff- • 
ment was made, William v. Farrow, 

*. If a releafe be pleaded, but no venue 
laid, it cannot be amended after de¬ 
murrer, and joinder •entered on the 
roll^ Anonymous, 84. 

3. An indiftment for pei funding a ferr- 

vant to purlo n his mailer's goods, 
mull lay a venue in the place where 
the pcrl'uaiioti was ufcd, Reg. v, 
P (inid, 101 

4. In debt on bond, if the defendant 
plead in difabiity, that the plaintiff 
received the ordei of knighthood, and 
thereupon ought to fue by that addif.on, 
it is not nccefiary to lav a ve>.ut where 
he was dubbed a knight; fuf every 
thjng (hat cpiiceru? Ufe cpndiuop of 

L 


the perfon (ball be tried where the 
aftion is brought, Lett v. Mills, ic6 

5. In ajfumpjit. if the dec'aration be de¬ 

livered of Eajler Term , the Court will 
not in ¥ rinity Term change the venue 
from Staffiordjbire to London upon the 
common affidavit, without an addi¬ 
tional affidavit of the time when the 
declaration was delivered, Croket's 
Cafe, .175 

6. Jf an indiftment for a confm^ey 

againIj feveral charge the efts ofTome 
of the defendants ft the pariflt of 
Sr. Giles in y.iduhftx, and of the others 
in the par.fh of St. Margaret's ia the 
ffftne county, and a venue be awarded 
to St. Giles only, it will be a mif-trial, 
for the jury ought to come from both 
pantiles, Reg. v. Tracy f m 179 

7. If a caufe of aftion arife part in one 
county and part in another, the venue 
may be la:d in either, Anonymous, 182 

8. In what cafes the venue may be 

changed, /tmnymous, jb. 

9. The venue in ejeftment mud be where 

the land lies, Anorymous. 322 

l o. Same point, Gree v. Sharp, a6j 

11. If a bond bear date at a'ny’place 
abroad, that place mull be Hated m the 
declaration, with a v:z. in fuch a place 
in England, Robert v. llarnage, 328 

12. The Court*will change the venue in 

an indiftmv.t for not repairing a 
county bridge, on a fuggeltion that 
the whole county is intercUed, Reg. v. 
Mills, 307 

VERDICT. 

1, If a ju^y dq not find afets to a certain 
value, th'* verdict is ii.iulKcienr, and a 
venire de novo fhall iilue, 40. EJ-.v. 3, 
pi. 1 3 

If a jury find the point in iffue, the 
verdict ‘h..ll not be vitiated by finding 
a f • fupfcrHuous mutter. Staple v. Hey* 
4pt, a 4 

3. In trcfpnfs for entering a wharf, if 
the duftijiljn; yle«id a riyht of way 
over the uhflif to certain Jtairs on the 
fiver '(Lames, find the plaintiff reply, 

\ a that 
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that he had a more convenient way to 
the Thames than over the wharf and 
iiTue is thereon joined, a verpjCT 
finding that he had no other way to 
the faid fairs and Thames than through 
the faid wharf, is inefficient j for 
though he had no other way to tbt 
fairs and tbt Tbamts, he might have 
another way to tht Thames, Staple 
v. Hey don, 4 

4. 'If irefpafs be brought againft two for 
•’wfemg the plaintiffs goods, and one 

of the defendants juftify the taking 
as by gift, a v^idict in favour of 
the defendant off this plea totally de¬ 
ft roys the plaintiffs right of a^lion, 
and therefore, although-the other de¬ 
fendant plead the general ifiue, and 
be found guifty, no judgment can be 
given aghinft him. Staple v. Hey don , 

to 

5. But a verdifl in favour of one of two 

defendants who in an aAion of tref- 
pafs juftifics a taking in his own de¬ 
fence, does not deftroy the plaintiff’s 
right of a&ion againft the other de¬ 
fendant, and therefore if he be found 
guilty on the general iffue, judgment 
may be given againft him, Marltr v. 
Ayl-jfr cited, IO 

6 • In an nftion for diftmbance of com¬ 
mon claimed as appurtenant to lands 
parcel of a manor, the tmiflion of 
Hating that the lands yere held at the 
will «j the lord is cured by a vcrdiSl ; 
for they (hall then be intended copy- 
hold lands, Crowder <v. Oldfield, iy 

7. An error in declaring in trefpafs in 
the.tirre of one king, and concluding 
againft the peace of another, is cured 
by the verdiil, Lay v. Mvjktt, 80 

8. If fome of the counts in a declaration 

be bad, and entirt damages given, 
the error is net cured by the verdift, 
Smi/b v. Aiery, 1 ay 

9. A vr rdidl cures the cl fc-A of not 

ftating a fpecial agr-.cmenr, ib. 

IO A verdict will net aid vvhen the git 
ofvlhe all inn is nor laid in the decla¬ 
ration, but it will cure ambiguity. 
Awry v. Hole, i2y not is 

a 1. Nothing is *0 be prefumed after 
VcrdiA, but what is expicfsly flated in 


the declaration, or neceflarily implied! 
from thofe fa£b which are dated, 
§pires v. Packer, 129 not is 

1?. If a plaint in an inferior court be at 
the fuit of C. F. generally, and the 
declaration be at the fuit of C. F. exe¬ 
cutor, the variance is cured by the 
verdifit. Halt <v. Clare, 150 

13. If the counterpart of an ancient deed 
be admitted in evidence, a fpecial 
verdift finding the original deed, and 
concluding *• preui by the counterpart 
it did appear,” is good. Anony¬ 
mous, * 2Z5 

VERGE,* 

Whether the commifiioners of the 
board of green cloth can commit “ to 
“ the porter of the verge,” Ridert on"f 
Cafe, 74 

VIEW. * 

1. In what cafes the Court wiy grant a 

view, 1 21 1 

2. The different praAice pf the court of 
king’s bench and common pleas in 
granting a view, Gree v. Sbatf , 265 


w. 

Iff* 

WAGES. 

An order of juftices to pay fo much 
money for work and labour, without 
faying that it was for wages, is bad, 
Reg. v. Corbett , 91 

2. Juftices of peace have only pqpver to 

order the payment of the wages of 
ftatatable fervants, ib, 

3. An order for the payment of fo much 

for work and labour in hufbaadry, is 
good, 91 not is 

4. An order of juftices made on 5. Eliz. 
c. 4. to pay the wages of a perfon em¬ 
ployed by an overfeer of the king’s 
work, in daily garden work in the 
garden at Hampton Court, is bad ; for 
juftices have only authority with ref- 
peA to wages in bujbandry j and it 

appears 
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•Spears on the face of this order, that 
the party was a journeyman: but if an 
order be made for the payment of 
wages generally, the Court will intend 
it to be for wages in hujbandry, Reg. 
<u. London, 204. 

WARRANT. 

|. If an attorney appear for a defendant 
without a warrant for that purpofe, 
it is a contempt of Court, for which 
an attachment ihall go againft him; 
but if the attorney be a refponfible 
man, lie Ihall be anfwerable to the 
plaintiff for the damages, on a vcrdifl 
being given againft the defendant, 16 

%. A juflice of the peace, in granting a 
warrantor commitment, need not ftyle 

• himfelt •* jullice” in the warrant, 75 

3. An efcape* warrant on the 1. Ann. c.6. 
may be granted to a private perfon, 
but it mu!l be executed by a con liable, 
or other legal officer. Rich v.Doughy, 

* * 1 54 

WARRANT OF ATTORNEY. 

% 

f. Ifhjudgmcnt be entered on a warrant 
of attorney in Trinity Term, ui^der a 
parol agreement that execution ihall 
not be taken out within a year ; qu<erc , 
Whether the year (hall be reckoned 
from the date of the warrant of at¬ 
torney, or from the time on which the 
judgment was entered, Dillon vn 
Brown ^ 14 

3. 1 Qytere, If in fuch cafe, execution can 
be taken out without a jcire facias , 

tb . 

3. If one give a warrtfht of attorney to 

confefs a judgment for the faving bail 
liaimlefs; though the debt be not 
paid, the bail cannot fee out exe¬ 
cution until they are damnified, -in 
nymous, /S> 

4. A warrant of attorney given by a per- 

' fon under arrelt to confefs a judgment 

in the couit of king’s bench, is well 
executed in the prefence ol an attorney 
of the court of common pleas, and 
•vice-vofa, Inman nj. Crcvj, * *85 

If there be pra&ice in obtaining a 
ft arrant of attorney from a pcrlon in 


cuftody under an arreft, it is bad, al¬ 
though an attorney was prefent, In¬ 
man v. Crew, 

6 . A warrant of attorney given by a 

perfon under arreft, by procefs from' 
an inferior court, to confefs a judg¬ 
ment in fuch inferior court, is good, 
though no attorney was prefent at the 
execution of it, Inman v. Crew, ii, 

7. But an attorney mull be prefenf when 
a warrant of attorney is giv^p. by a 
perfyi under arrel^ by proccfs of an 
inferior court, *0 confefs a judgment 
in a fupericr court, Inman v. Crew , 

if: 

8. *Jf a man be under arreft, and feera- 

ingly dhcharged by the bailiffs, with a 
defign that he fhould gjvc a warrant 
of attorney to confefs a jiffigment with¬ 
out an attorney’s being prefent. ancl 
an intention to re-take him if he do 
not, the warrant of attorney is bad, 
Inman v. Crew, it. 

9. If a perfon arrefted be really dis¬ 

charged, but not knowing it, or con¬ 
ceiving himfclf to be Hill in cuilody, 
gives, under fuch ignorance or appre- 
henlior., a warrant of at'.or tuff to con¬ 
fefs a judgment, it is bad, Inman w. 
Crew, ib . 

jo. If a man give a warrant of attorney 
to ccnTef. a judgment the fir ft day of 
the Term, %nd die, it may be well 
entered any time during that Term, 
Anonymous , 85 

it. A warrantof attorney given by an 
ad mini It rat or for a debt due b^ tTie 
iuiellatc, while under cuJludy~on an 
arreft for a debt due in his oun right, 
is void, Sexton's Cafe, 163 

12. If judgtr.ent.upon a warrant of at¬ 
torney be not entered within the yeftr, 
it cannot be wi.hout leave of the Court 
on motion, Aaony turns, ziZ 

WATERMAN’S COMPANY. ' 

The l footer man's Company in the cjjy of 
f.ontir-t is a voluntary focicty, and 
therefore a waterman's apprentice is 
rot thereby a freeman of London , 
Rail ci i. De mi is, C$ 

WAY* 
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WAY. 

|. A right of way cannot be claimed 
% from one part to another, of another 
nan's ground; bat a man may claim 
- a way from one part of his own ground, 
. over another man's ground, to another 
part of his own ground. Staple v. Hry- 
dwt, 3 

j. A man may have a right of way over 
the foil of another perfon, either by 
tocffitj, \>y grant, or by prefeription,ib. 

1. The grantee W lands (hall ^iave all 
V the ways, eafetnen{s, &c. which the 
grantor had ; and therefore, by the 
grant of a houfe to which there ft a 
way by neeeffsty, the grantee fhall have 
the way, although it be not expreffed 
io the grapty 4 

4 To an adion for a right of way 
claimed by ntceffitp, the defendant may 
fbewthat the plaintiff has another way 
equally convenient as that which he 
claims, but fuch a plea cannot be 
pleaded where the way is claimed by 
grant or prefeription, Staple v. Heydon, 

ib. 

3. The grantee of wreck has, of necef- 
fi:yfrd*Kght of way to it over the land 
of another. Anonymous, 149 

Jf a manor be held by tenure of re- 
pairing a highway, the alieifee of any 
part of fuch manor if liable to the 
r whole charge, Reg. <v Bucchugb, 151 

7. The county, of c.nunon right, is 
bound t.o repaji highways; and there- 
*fore if an indictment lor not repairing 
aTWghway be brought againlt a par¬ 
ticular pci Ion, it muft be (hewn how 
be was bound to repair, whether by 
realca of tenure, or by prefeription, 
* lei notit 

* ; 
f. The Coart will not fi ie a defendant, 

conyided of not repairing a way, wi- 
' til it be certified, whether it is or is 
not repaired, Reg.v. Clu-wortb, 163 

f, A dijlringat (hall go for the non-re- 
paft of a w:.y, a*th :ush the pffentk-r 

has b en fined, Rrg.v. Ciu worth, if>. 

% 

10; Perfons ufing navigable rivers may 
. by tuf.om have a right of way on its 
bauks, Re±. v. CL worth, ib. 


if. If a man be bound by prefeription 
to repair a way, he is not bound to 
put it into better repair than it haa 
been time out of mind before, Reg. -0. 
Cluwortb, j 63 

12. The different kinds of ways de¬ 
ferred, Reg. <V. Saint iff, 256 

13. The feflions cinnot make an order 

for the repair of a highway ; for they 
have no jurifdidion but upon preftnt - 
mint, Reg. v. Wills, 307 

14. The inhabitant of a county cannot 

of their own authority change a high¬ 
way t it mull be done by ad of par¬ 
liament, Reg. v, Wills, * 307 

- WIFE. 

&r Husband and Wifi.. • 

v 

WILL.' 

See Devise. * 

W I T N E S # S. 

Set Evidence. 

• 

1. If a witnefs come voluntarily to give 

evidence without a fubpcenA, confi- 
deration (hall be had or the jftrty’s 
charge in maintaining him, Anony¬ 
mous, 140 

2. In cafe of a (ingle bill, two perfons, 

produced as witntffcs, ordered to wsite 
their names, 167 

y. Subornation of witnefies, 1 293 

4. The party refeued allowed as a wit- 

•nefs, and why, 211 

5. A former oath of the defendant's wife 

allowed fo» evidence of a felony com¬ 
mitted, * 216 

6. The counterpart of an ancienf deed 
loll, admitted tor evidence, 215 

7. In ej^dment, to proven leafe to the 

queen, an ancient book of entries was 
offered, 24$ 

W R E C 5. 

1. If a man, either by grant cr pre- 
foripiiun, h:;ve a right to wiecktim** n 
upon another’s land, of nrceffary con- 
fcquai-.ce he has, a right of way over 
the lame land to take it, Anonymous , 

»4<y 

2. 1-* 
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9. The jverfon who ha* a right to wreck, 
hai, in conftrudtion*of law, the pof- 
feffion of it befote leisure, I49 

3. All right to wreck was originally in 
the crown, tb . 


WRIT. 

1. To fpeak contemptooofly of procefs, 
on being (hewn a copy ot a writ, is a 
contempt of the court out of which it 
ilfued, Reg. v. Croft, 44 

9. A writ of error, directed to the 
Judge of*an inferior court, to remote 
a record coram vobL, without naming 
him, is good, although the record was 
before his predecelfor, Evans v. 

* Roberts, 61 

^ A wtit of*enquiry may be executed 
on the^ day of its rctui n, Brough v. 
Perkins , 81 

4. An addition need not be inferted in an 
alias or fluries, when no addition is 
required in the original writ. Lord 
Bditbur ^ v. if ood, 84 

j» Alrrit is well executed on the day 
of its return, although it be %fter 
the riling of the Court, Pat tins v. 
If'oollcifion, 130 

(>. The allowance of a writ of error is 
of itlelf a fuperftdeas * and the fervice 
of it is only to biing the party into 
contempt. Parkins v. Woollajlon, 130 

isotis 


7. A writ of error in trefpafi o&ttreafi 

does not remove a record in trtfpafa 
vi et amts, Rent's Cafe, * rjt 

8. A writ of error, faulty by thes ^Sf. 
prilion of the clerk, may be ame&d 

9. A writ of error cannot be 911 
until it ii entered on the roll, si., 

1 o. What notice is required on executing' 
a writ of enjuiry t 94H 

it. If a writ be returned as executed 0H 
the 141b June loft pa£, it lhall refer m 
the day and not ttJ the year , Harvey v. 
Broad, • 148 

12. ^ writ of enquiry returnable on n 

Sunday , is void, ib. 

13. II a writ cannot be lawfully executed 

on the day of its return.it (hall not be 
executed the next day, harvey v. 
Broad, 160. 196 

14. If a writ of enquiry be returnable 

tres Trimtatis, which is on a Sunday, 
and is returned to have been executed 
on the fucceeding day Monday , the 
judgment founded thereon is erroneous, 
Davy v. Salter, 231 

15. A writ cannot be execoted after the 

day of its return. Leveridg e~ Ejaif. 
tow, , 2 noiis 

16. A mifprilion of the clerk in a writ 
of ecquyy in the court of common 

leas may be amended in the court of 
ing’s bench , 1% Michel v. Waldron, 306 

17. Filling up a writ after it is fealed is 

a contempt, ‘ Anonymous , 310 
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